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- Washington, D. C., to whom all eorresbondence rolane thereto should be ec 
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PREFACE 


In 1888 the Depeceae of the Tivaon began webtieation of the 
- more important decisions of the Land Department with the view 
to preserving in authentic manner and in permanent form convenient 

- for reference a line of consistent precedents in departmental rulings 
illustrating the land laws of the United States. Prior to that time 
the only published decisions of the Department were those by private 
reporters, the more familiarly known being Brainard, Copp, and — 
‘Lester. As originally conceived, the publication entitled “Decisions _ 
of the Department of the Interior relating to the Public Lands ”, and 
thereafter referred to as the “Land Decisions”, pertained almost 
exclusively to matters coming under the jurisdiction of the General 
Land Office and a few matters from the Indian Office. Gradually 
the jurisdiction of the Department has been enlarged by the creation 
of new bureaus, among them being the Bureau of Reclamation, the 
Geological. Survey, and the National Park Service. Many new laws 
have been enacted and policies established relating to the Indians 
and Indian affairs. New and important problems in other bureaus 
and. services are constantly arising and call for solution. This has 
been notably the case as to activities connected with or growing out - 
of the National Industrial Recovery Act. Consequently, there has 
been an increasingly growing demand for the publication of decisions 
by the Secretary and his Assistant Secretaries, and opinions by the 
Solicitor, relating to matters other than those pertaining to the 
| public lands. On July 7, 1980, the Secretary issued.an order amend- 
ing the title so-as to. read ie Decisions of the Department of the In- 
terior ”, and directing that thereafter leading decisions and important~ 


-_ opinions relating to all activities of the Department be published 


in future volumes. Including this volume, 54 volumes have been 
published, covering the period from July 1881 to September 30, 
- 1934. Volumes 1 to 52 are referred to as the “Land Decisions. ” 
(L.D.). The abbreviation “T. D.” when used in cited decisions of - 
the Department and in the opinions of the Solicitor has: reference | 
to volume 53 and later volumes of this work. | 
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fied, 5 L. D. 513. | 

*Baker v. Hurst (7 Ll. D. 457) ; overruled, 
8 L. D. 110. (See 9 L. D. 360). 


Barbour v. Wilson et al. (23 L. D. 462); |. 


vacated, 28 L. D. 62, 





Birkholz, John (27 L. D. 59); 


(See Be L. D. 


Bradstreet ef atl. 





Barbut, Foes (9. L ‘D.. 514) ; overruled, 


29 L. D. 698. 


Barlow, S.L. M. (5 L.- D. 695) ; “a ‘modified, . 


6 L. D; 648. 


‘Barnhurst v. State of Utah : (30 L. D. B14) ;. 


modified, 47 L. D. 359. 
Bartch v, Kenney (3 L. D. 437) } 
6 Li. D. 217. 
Beery v. Northern Pacific Ry. Co, et al. 
(41 L. D. 121); overruled, 43 L, D. 536. 
Bennett, Peter W. (6 L. ‘D. oer ca overruled, 
29 L. D. 565. . 


: modified, - 


| overruled, 43 
L. D. 221. 


-Birkland, Bertha M. (45 L. D. 104); - over-— 


ruled, 46 L, D. 110. 


Bivins v. Shelley (2 L. D. 282) | ‘ modified, 


4. D. 583. ; 
*Black, L. C. (ey L. D. 101) ; overruled, 34 
L. D. 606. (See 36 L. D. 14.) . 
Blenkner v. Sloggy (2 L. D, 267); modified 
6 L. D. 217%. . 
Boeschen, Conrad William (41 L. D. 809) ; : 
- vacated, 42 L. D, 244. 
Bosch, Gottlieb (8 L. D. 45) i ; ‘overruled, 13 


LD. 42. 


Box v.. Ulstein (3° L. D. 148) ; modified, 6 
L. D. 217. 
Boyle, William’ (38 L. D. 603) : : overruled, 
44 L. D. 3381. 


, Bradford, J. lL. (81 L. D. 132); overruled, _ 


85 L. D.. 399. 

v, ‘Rehm (21 L. D. 30) ; 
reversed, 21 L. D. 544, | | 

Brady ». Southern Pacific R. R. Co. (5 
iL. D. 407 and 658); overruled, 20 Li. D. 
259. | 

Brandt, ‘William W. (81 L. D. 277) ; 

* puied, 50. L. D. 161.) 


over- 


Braucht et al. v. Northern Pacific Ry. Co. 


et al. (43 L. D. 536) ; modified, 44 L. D. 
275. 

Brayton, Homer E. (31 L. D. 364); over- 
Tuled so far as in conflict, 51 L. D. 305. . 

Brick Pomeroy Mill Site (34 L. D. 320); 
-overruled, 87 L. D. 674. 

*Brown, Joseph T, (21 L. D. AT): over- 

ruled, 31 L. D,. 222. (See 35 L. D. 399.) 

Brown v. Cagle (80 L. D..8); vacated, 30 
LL. D. 148. (See 47 L. D. 406.) 


1 Wor abbreviations used in this title see editor’s note at foot of p. XEVIIL, 
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Browning, John. W.. (42 L. De 1) ; over- 
 vuled, 48 L. D. 842.. 
Bruns, Henry A. (15. L. D. 170) ; overruled 


so. far as in conflict, 51 L.. D. 454. 


Bundy v. Livingston (1 L. D. oe) ‘over-. 


ruled, 6 LD. 284. 


‘Burdick, Charles W. (84 L. D. 345) ; . ; modi. 


fied, 42 L. D. 472. e, 


. Burgess, Allen L. (24 L. D. 41); > overruled, | 


42 L. D. 821, 


| Burkholder ®. Skagan | (4 L D. 166) ; 7 over- 


ruled, 9 L.. D. 153. 


‘Burns, Frank (10 L. D. 365) ; overruled 80 


-far as in conflict, 51 L. D. 454, 


Burns. v.. Bergh’s Heirs. (37. L. D. 161); | 


overruled, 51 L. D. 268. 


. Buttery v. Sprout (2 L. D. 293) ; overruled, iV 


5 L. D. 591. 
Cagle v, "Mendenhall (20 L, D. AAT F over- 
ruled, 23 L. D. 533, 
Cain et al. v. Addenda Mining - Co. 
iL. D. 18) ; vacated, 29 L. D. 62. » 
California and Oregon Land Co.: (21. L. D. 
344); overruled, 26 L. D. 453. 
California, State. of (14 L.. D. 2538) 3. 
cated, 23 L. D. 230. 


California, State of. Ate L, D. 10) 5 over- 


ruled, 23 L. D. 423. ah Oe 
California, State. of (19 L. Dz 585) 5 3 Va 
cated, 28 L. D. 57, : 
California, State. of “ne L, -D. 428) ; : over- 
ruled, 82.L. D. 34. | 
California, State of (32 L, 
cated, 50 L. D. 628.. 
and 40 L. D. 396.)_ 
California, State. of. a) L.. D. 118) 
ruled, 48 L, D. .98.. 


ruled, 48 L. D. 98.. 


359) ; overruled, 31 L. D. 335, — 


California, State. of, v, Pierce (9 Cc, L. 0: 


118) ; modified, 2 L. D. 854. 


California, State of ». Smith (5 L.'D. 543) He 


overruled, 18 L. D. 348. 


Call v. Swaim (3 L...D. 46) ; overruled, 18 


L, D.. 378.. 


Cameron Lode (13 a D. - 369) ; : overruled, 


25 L. D: 518. 


Camplan ». Northern Pacific RB, R. Co. (28 te 


L. D. 118); overruled, 29 L. -D.. 550. 


Case v. Church (17 L. ‘D2: sens ‘ overruled, 


26 L. D. 453... 
Case v, Kupferschmidt (30. L. D. 9); * over- 


ruled so far.as°in conflict, 47 L. D. 406. |. | 
ee ee rar 
Dailey Clay Products Co., The (48 L. D. 


Castello: v.. Bonnie. (20 L. D.. 311) ;. 

ruled, 22 L. D. 174. 

Cate vw, Northern Pacific Ry. Co. (4b L. D. 

816); overruled; 48 L.D..60. 

Cawood v. Dumas: (22 13,-): oePl2 : vacated, 
25 L..D. 526. . 

Central Pacific R. R, Co. (29 L. D. 589) ; ; 

modified, 48 L. D. 58. 

Central . Pacific . R.. R. Co. v, Orr 


@ L. D. 
525) ; overruled, 11 L. D. 445, ae 


Childress et al. v, Smith (15 3 BP D. 


(4 


Cochran v. “Dwyer 


Ds 346) 5 va 
(See 87 L. D. 499,.| 
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Centerville Mining and. Milling Co.. (39. 
L. D. 80); no- longér controlling, . 48 
L. D. 17. | 
Chapman v. Willamette Valley and Cascade 
Mountain Wagon’ Road Co. (138 L. D. 
61) ; overruled, 20 L. D. 259.: . 
Chappell »v. Clark: (27 L. D, 334) ; modified, . 
— 27-L..D, 582. cae 


, Chicago Placer Mining Claim (34 L. D. 9); 7 


overruled, 42. L. D. 453. a 
89) ; qoi8 
overruled, 26 L. D. 453. 


Chittenden, Frank O., and Interstate O11 


- Corporation (50 L, D. 262); overruled . 
so far as.in conflict, 53 I. D. 228; 
Christofferson, Peter (3 .L. D. 829) ; ; modi- 
fied, 6 L. D. 284, 624. | | 
Claflin -»v, ‘Thompson (28 L, D, 279) ; * over- 
- ruled, 29.L. D. 693. 


-Claney v. Ragland (88. L. ‘D. 550) ; : 43 L. D. 


486. : 
Clarke, C. W. (32 L. D. 238) 3. ‘overruled 
so far as in conflict, 51.L. D. 51, 


Cline #. Urban (29 L. D. 96); overruled, 


46 L. D. 492, 
(9 TD: 478) : see 39 
L. D. 162, 225, 


Coffin, Edgar A. (38 L. ‘Dd. 245) ; e Sveriled 


so far as in conflict, 52 L. D. 153. 


Coffin, Mary E. (34 L. D. 564); overruled 


so far as in conflict, 51 L. D. 51. 


Colorado, State of a L.. D. 490) ; es 


‘ruled, 9° L. D. 408. 
Cook, Thomas C, (10 L. D. 824) ; : see 39 
L. D. 162,. 295.. 


‘| Cooke v. Villa (17 L. D. 210) 5 wataied 19 
‘over=. & _ 

| Cooper, John Ww. (15 L. D. 285) : : “overruled, | 
California, State of (44 L.. D. 468) : 3 over- 


L:.D, 442. 


25 L. D. 118. 


. Copper Bullion and Morning Star Lode Min- 
California, State of, v, Moccettini (19. n D. a 


ing Claims (35 L. D. 27) 3 see 39 L, D. 
DT4. 
Corliss Vv, ‘Northern Pacific R.. R. Co. 
. D. 265) ; vacated, 26 -L. D. 652. 


(23 


. Eee ». Chilton (1 L..D. 158) ; : overruled, 


6. L. D, 488... 


Cowles os Holt (24 LD, 81) ; modifiea, 28 


L. D. 515; 


Cox, Allen H. (30 L. D. 90, 468) ; ; vacated, 7 


31 iL. D. 114. - 
Cowekon v. Seal (5 L. D. 243) 5 : overruled, 
18 L. D. 586. © 


Culligan v. State. of Minnesota. (84 aT D. 


22); modified, 34 L. D. 151. 
Cunningham, John (32. L. D. 207) ; ; modi- 
fied, 32 L. D. 456, 3 


A429, 431) 5 overruled SO far as in conflict, 
50 L. D.. 656. 
Dakota Central. R. R. Co, ». Downey. (8 ive 
D..115) ; modified, 20 L. D. 131. 
Davis, Heirs of (40 L. D. 573) 5 : overruled, a 
46 L. D. 110. 


De Long v. Clarke. (41 T ‘D. eas > modi- 


fied, 45 L. D. 54. 
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PDenoeey Charles H. (42 L. D. 215); modi- | 
fied, 43 L. D. 300. al 


Dennison and Willits (11 C.. L. O. 261) 5 : 

“overruled, 26 L. D;. 122. 

Deseret Irrigation Co. et al. v, Sevier River . 
‘Land and Water Co. (40 L. D. 463) ; 
“overruled, 51 L. D. 27. ah 

vere Lizzie A. (5 L. D. 4); 

. 429, 

Are Ella I. (22 L. D. 351) ; overruled, 

32°; D..3al,  ~ 


modified, | *&. 


Dierks, Herbert (36° L.. D. 367); overruled . 


‘by the unreported ease of Thomas J. 
Guigham, March 11, 1909. ~ 
Dixon v. Dry Gulch Irrigation Co. 
~L. D. 4) ; overruled, 51 L, D. 27. 
Douglas and Other Lodes (34 L. D. 556) ; + 
- modified, 48 L. D. 128. 
Dowman v. Moss (19 L. ‘=D. 526) ; : overruled, 
25 L; D. 82. 
Dudymott v. Kansas Pacific R. BR. Co. (5 
C. L. O. 69) ; overruled, 1 IL. D. 345. 
Dumphy, Elijah M. (8 L. D. 102);  over- 
- ruled, 36 L. D. 561. 
Dyche »v, Beleele (24 L. D. 49.4) ; 


(45 


modified, 


438 L. D. 56. 

Dysart, Francis J. (23 L. D. 282) : modified, 
25 L. D. 188, 
East Tintic eine Mining Co. (41 | 
_L, D, 255); vacated, 43 L. D. 80. 
Easton, Francis E, (27 L, D. 600); over- 


ruled, 30 L, D. 355. 
EE] Paso. Brick Co. (87 L. D. 155) ; over- 
ruled so far as in confiict, 40 L. D. 199. 
*EUliott v. Ryan (7 L. D. 322); overruled, 
 8L. D. 110. (See 9 L. D, 360.) - 
Emblem v. Weed (16 L. D. 28) ; modified, 
2 17 :«OL. D. 220. | 
_Epley y, Trick (8 L. D. 110) ; overruled, 
—~6MO8mdLL. DD. 860. 
Erhardt, Finsans (86 L, D. 154); over- 
ruled, 38 L. D. 406. 
Esping v. Johnson (37 L. D. 709) 5 over- 
ruled, 41 L. D, 289. : 
Ewing v. Rickard ee L. D. renee : overruled, 
-6L. D. 488. 


Waiconce v. Price (19° L. D. 167); 
ruled, 24 L. D. 264. 

Fargo No. 2 Lode Claims (37 L. D. 404); 
modified, 43 L. D. 128. 

Farrill, John W. (13 L. D. 718); 
‘so far as in conflict, 52 L. D. 473. 

Fehes,. James H. (87 L. D. 210) ; overruled, 
43 L. D. 183. 

Ferrell et al. v. Hoge et al. 
81); overruled, 25 L. D. 351. 

Fette v. Christiansen (29 L. D. 
overruled, 34 L. D. 167. 3 
Wield, William C. (1 L. D. 68); over- 

"ruled so far as in conflict, 52 L. D. 478. 

Tish, Mary: (10 L. D. 606); modified, 13 

L. D. 511. 

Fisher v. Heirs of Rule (42 L. D- 62, 64) ; 
‘vacated, 43 L. D. 217, 


(18: L. D. 


710); 


OF OVERRULED 


over- .|: 


overruled | 
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Fitch v. Sioux City and Pacific R. R. Co.. 

(216 L. and. R, 484) : overruled, 17 L. D.. 

| 43, 

Fleming v. Bowe (13 L. D. 78); ; overruled, 
23 L. D, 175. 


Florida, State of (17 L,. Dz Bp) 3 “reversed, 
19 LD. 76. 
Florida, State of (47 L. D. “92 , 93); over- 


_Tuled so far asin conflict, 51 Te D. 291. 
Florida’ Mesa Ditch Co. (14 L. D. 265) ; : 
overruled, 27 L. D. 421. ey 
Florida Railway and — Navigation Co. wv 
- Miller (3 L. D.: 324) ; : modified, 6 L. D. 
716; overruled, 9 L. D. 237, 


-Forgeot, Margaret (7 L. D.. 280) 5 7 overruled, 


10 L. D. 629. 

Fort Boise Hay Reservation (6 L: D. EO) 
overruled, 27 L. D. 505. . 

Freeman, Flossie (40 L. D. 106) ; overruled, 
41 L. D. 68. 


mreeinan v. Texas Pacific R. R. Co. (2 L, D. 


550); overruled, 7 L. D. 18. 
Fry, Silas A. (45 L..D. ays 
LD... 581. 


“modified, 5 sb 


Galliher, Marie (8 C. L. hd 57) i : overruled, 
tLe DD Te 

Gallup v. Northern Pacific Ry. Co. (unpub- 
lished) ; ; overruled so far as in eonflict, 
47 -L. D. 804. 


Garlis v. Borin (21 L.. D. | 542) 5 see 39 


-L. D. 162, 225. 
Garrett, Joshua (2.C. L. 0. 1005) ; 3 over- 
ruled, 5 LL.D. 158. . 
Garvey v. Tuiska (41 L. D. 510) ; Pe ‘modified, 
43 L. D. 229.,. . 


Gates v. ‘California and Oregons R. R. Co. 


(5 °C. L. O. 150); overruled, 1 L. D. 336. 
Gauger, Henry (10 L. D. 221); overruled, 

24 L. D. 81. | 
Gleason v. Pent (14 L. D. 375; 15 L. .D. 

286) ; vacated, 53 J..D. 447, 


Gohrman v: Ford (8 C. L. 0. 6) 5 overruled, 


41. D. 580. 


- Golden Chief Ar Placer Claim. (35 L. D. 


557) ; modified, 37 L..D, 250, 


Goldstein v. Juneau. Town Site (23 L. D. 


417); vacated, 31 L. D. 88. . 
Gotebo Town. Site v. Jones. (35, sD: 18): 
modified, 37 L. D. 560. a 


Gowdy v. Connell (27 L. D. een vacated, 


28 L. D. 240. 
Gowdy v. Gilbert (19 L. D. 17) ¢ overruled, 
26 L. D. 453. : 
Gowdy eft al. v. Kismet Gold Mining Co. 


(22 L. D. 624); modified, 24 L. D. 191. 
Grampian Lode (1 L. D, 644) ;— overruled, 
25 L: D. 495. 
Gregg et al. v. State of Colorado (15 L. D. 
_ 151); modified, 30 L. D. 310. 
Grinnell v. Southern Pacific R, R. Co. (22 
L. D. 488) ; vaeated, 23 L. D. 489. 


*Ground Hog Lode v. Parole and Morning 
.. Star Lodes (8 L. D. 480); overruled, 34 


iL. D. 568. 


(See R. R. Rousseau, 47 L. D. 
590.) a - 3 
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Guidney, Alcide (8 C. UL. 0. 180): : overruled, 

40 L.D. 399. °° 

Gulf and Ship Island R: R. Co. (16. si D. 
236) ; modified, 19 L. D. 584. °- 

_ Gustafson, Olof (45° L. D. aos modified, 

Ee 46 L. D. a2. 


Hivos, Halfor K. 

ruled, 41 L. D. 505. 
Hamilton, | Hiram M. (51 L. D. BL); ; over-. 
‘ruled in part, 54 I. D. 36. 

-Handsbrough, Henry C. 
overruled, 29 L. D. 59. re 
Hardee, D:..c: (7 L. mae a) overruled, 29 
L. D. 698. 

Hardee v. United States (8 TL. D. 391 ; 
16 L. D. 499) ; overruled, 29 L. D. 698. 

- Hardin, James A. (10 L. D. 813) ; : revoked, 

' 14 L. D: 238. 

Harris, James G. (28 L. D. 90) ; 
(39 L. D: 93.- 


(39 L. D. 456) : over- 


overruled, 


PeTTison, ‘Luther (4 L. D. 179) 5 overruled, 


17 L.-D. 216. 


Harrison, W. R. (19 L. D. 299) ; : apernuicd: 


33 L. D. 539. 


Hart v. Cox (42 L. D. 592); “vacated, 260 


U. 8S. 427. (See 49 L. D. 413.) 


_ Hastings and Dakota Ry. Co. v. Christen- 


gon et al. (22-L. D. _2BT) ; overruled, 28 
iL. D. 572, 


Hayden v, Jamison (24 We D. 408); va- | 
| Hull et al. v, Ingle (24 L. D 


cated, 26 L. D. 878. 

Haynes v. Smith (50 L. D. 208) ; over- 
ruled, 54 I. ‘D~ 150. 

Heilman v. Syverson: (15 L. D. 184) ; > _over- 

ruled, 23 L. D. 119. 

-Heinzman et al. v. Letroadec’s Heirs et atl. 
(28 L. D. 497) ; overruled, 38 L. D. 253. 


. Heirs of Davis (40 L. D, 573) ; : overruled, , 


46 L.. D. 110. 

Heirs of Philip Mulnix- (33 L. Dz 831) ; : 
overruled, 48 L. D. 582. 

*Heirs of Stevenson v. Cunningham (32 
L. D. 650; modified, Al L. -D. 119, (See 
43 L. D. 196.) 

Heirs of Talkington v. Hempfiing ce3 L. D. 
46); overruled, 14 L. D..200.. . 

Weirs of Vradenburg e¢ al. v. Orr ef al. (25 

_ L. D. 828) ; oyerruled, 38 L, -D. 253. 

Helmer, Inkerman (34 L.. D. ae modi- 

fied, 42 L. D. 472. 

Henderson, . ‘John W. (40 L. D. 518) ; va- 
cated, 48 L. D. 106. (See 44 L. D. 112, 
and 49 L. D. 484.) . 

Henning, Nellie J. (38 Ti. D. 443, 445) : . 

_ called and vacated, 389 LD. 211. 

Herman v. Chase et al. (87 L. D. 590; 
overruled, 43 L. D. 246: 

Gerrick, Wallace H. (24 L, ‘D. 23) ; over- 

ruled, 25 L. D. 113. © 


Hess, Hoy, . Assignee (46 L. D. 421) ; - over- 


~ ruled, d1 L. D. 287. 
Hickey, M. A., et al. ag L. D. 
fied, 5 LL. _D, 256. 


Hildreth, Henry (45 L. D. 464) ; ; ‘vacated, 
46 L. D. aly & 


83) 3 “modi- 


| AND MODIFIED 


(6 L. Dv. 155); | 


Ingram, John D. 
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Hindman, “Ada I, (42. L: D. 821) e vacated: 

in part, 48 L. D. 191.0 : 

Hoglund, Svan Gr i. D. 405) ; ; vacated, 43. 
L. D. 538. 

Holden, ‘Thomas “? (16 Li. D. 498) ; 
ruled, 29 L. D. 166. 


-over- 


Holland, G. W.. (6 L. -D. 20) overruled, 6 


L. D. 689; 12 L. D. 436. . 
Hollensteiner, Walter (38: L. D. - 319) ; : -over- 
ruled, 47 L. D. 260... | 


. Holman v. Central Montana Mines Co. (34 


L. D. 568); overruled 1) far as in. con- 
flict, 47: L. D. 590. “ 

Hon v. Martinas (41. L. BD. 119); 3 modified, 
43 L. D..197. 


‘Hooper, Henry (6 L. D. 624) : modified, 9: 


L. D. 86, 284. 
Housman, Peter A. C. 


(87 L. D.. 852) 5 
modified, 48 L. D. 629. — 


- Howard, Thomas (3 L: D. 409) ; : see 89 Tes 


D. 162,. 225. 
Howard v. Northern Pacific R. R. Co. (28: 
L. D. 6) ; overruled, 28 L. D. 126. 


Howell, John H. (24: L. D: 35) ; : overruled, 


~6h8B UL. iD. 204. 
Howell, L. C. (89 L. D. 92); ‘see 39 L. D. 
411. 


‘Hoy, ‘Assignee of Hess (46 L. dD. 421); a 8 


overruled, 51 L. D. 287. | 
Hughes v: Gredthead - (43 L. D. 497) ; ; va- 
cated, 49 L, .D. 413. (See 260 U. 8. 427.) 
214) ; over- 
- ruled, 30 L. D. 258. 


.Huls, Clara (9 L. D. 401) ; : “muouneds 21 L. : 


D. 877. 
Hyde, F. A. (27 L. D. 472) ; vacated, 28. 
GL. D. 284... 
Hyde, FE. A., et al. (40 L, De 284) ; ‘ over- 


' ruled, 48 L. D. 381. 
Hyde et al. v. Warren e¢ al. “(14 L. D. 576 . 
oe D. 415) ; see 19. L. D, 64.. 


(37 L. dD. 475) ; See 43 
L. D, 544, 

Inman v. Northern Pacific R. R. Co. 
L. D. 318) ; overruled, 28 L. D. 95. 

Interstate Oil Corporation and Frank. O. 
Chittenden (50 L. D. 2623; overruled. 80 
far as in conflict, 53 I. D. 208, 


(24 


Towa Railroad Land Co. (23 L. D. 79; 24 


L. D. 125); vacated, 20 L, D. 79. 


cere: v. Belard et dl. (20. L DD; +369) ; Va-. 
cated, 30 L. D. 345. 


Jackson Oil Co. v.. Southern Pacific R. RR. : 


Co. (40 L. D. 528) ; overruled, 42 L. D. 
317, 
Johnson v. South Dakota- a7 L. D. 411) ; , 
overruled, 41 L. D. 22. 
Jones, James A. (3 L. D. 176); overruled, 
8 L. D. 448. 


} Jones v, Kennett (6 L. D. an : overruled, 


14 L. D. 429. 


Kackmann, Pater a Th. D. Bey : “overruled, 
(16. L. D.: 464. °° |: 


Kemper vo. St. Paul and Pacific R. R. Co, 


(2 C. L. L. 805) ; overruled, 18 L. D. 101. 
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King v. Eastern Oregon: Land Co. (23 L. D. 
579) ; modified, 30 L. D. 19: ° 


‘Kinney, E. C. (44 L. D. 580) ; overruled so 


far as in conflict, 53 I, D. 228. 


‘Kinsinger v. Peck. (11 L. D. 202); see 39° 
L. D. 162, 225... 

‘Kiser. v. Keech le L. D. #9):5: overruled, 
23 L. D. 119, 


Knight, Albert B.,- et al, (80 i: D. 227); : 
overruled, 31 L. D. 64. | 


Knight v, Heirs of Knight (39-L. D. 362, | 
overruled, 43 


491; 40 L. D. 461); 
L. D. 242, | 


Kniskern. v, Hastings and Dakota: RY. Co. : 


(6 C. L. O, 50) ; overruled, 1 L. D. 362. 
Kolberg, Peter’ F, (87, L. D. 453); over- 
ruled, 43 L. D, 181. 
Krigbaum, James T. (12 L. D. 617) ; : -over- 
ruled, 26 L. D. 448. | 
‘Kerushnic, Emil L.. (52 L. D. 282, 295) ; va- 
eated, 53 I. 2D, 42, 45. 
806.) 


ackawanha: Placer Claim. (36 L. D. 36) 3 ; 
overruled, 37 L. D. T15,..::: 


.-Lamb v. ‘Ulery (10 L. D.: 528) ; qudauied: 


82 L. D. 381. 
argent, Edward B., e¢ al, (13 L. D. 397) ; : 
overruled 42 L. D. B21, .. 93. 
- Larson, Syvert . (40 L. .D. 69); 
48 L. D. 242. os 


overruled, 


‘Lasselle Vv. Missouri, Kansas: ‘and Texas Ry. 


Co. (8 C. L. O. 10); ; overruled, 14 L.- ‘D. 
278. 


Las a Grant (13 L. D. 646: 15 L. D, | 


. 58); revoked, 27 L. D: 688. 

Laughlin, Allen (31 L. D. een overruled, 

41 L.. D.: 3864. 

Laughlin »v. Martin (181 Le. D. 112); 3 modl- 
- fied, 21 L. D.-40. -- 

Law wv. State » of. Utah (29: rs D. 628) ; 
overruled, 47 L. D. 359. 

Lemmons, Lawson H. :(19 Ll, D. 81 over- 
ruled, 26 L. D,. 389. 


‘Leonard, Sarah (1 L. D.: 41); . ‘overruled; 


16 L:.. D. 464. 
Lindberg, Anna Cc. (3 L.-D. 95); ‘modified, 
. 4 Le D; 299. 
Linderman v, Wait (6 L. es) 689); 
ruled, 18 L. D. 459. - 
*Linhart @. Santa Fe Pacific R. R. Co. (36 
Li D. 41) ; overrated: i L. dD. 284. 
43: L. -D.. 536.) — st 
Little Pet Lode “ Le D.. 195 rs “overruled, 
25 L, D. 550. 325, 
Lock. Lode (6. L. ‘D: oe 
LL. D. 128. 
Lockwood, ‘Fiancis: A. 
modified, 21 L, D.. 200. . 
Lonergan v.. 
overruled, 34 L. D. 314; 36 L. D. 199. 
Louisiana, State of (8 L. D.. 126) + modi- 
fied, 9 L. D. 157. . 
‘Leuisiana, State of (24 L. D. 281) ; ; Va- 
eated, 26: L.-D. 5... -_ 


overr ruled,” 26 


ou L. Dy. 361) 


Louisiana, State of (47 L.. D. 366). ; > OVver- 


ruled so fdr as in conflict, 51 L. D. 291, 


TABLE OF . OVERRULED 


(See 280 U. S. 


McGregor, Carl (37 L. D. 608) ; 


Over: . 


ane 


Malone Land. 


* Shockley (33: L. -D. 988) ie 3 
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Louisiana, State of (48 L. D. 201); over- 


ruled so far as in conflict, 51 L. D. 291. 
Lucy B. Hussey Lode (5. L. D.. 98) i, over- 
ruled, 25 L. D.- 495, 


Luton, James. W. (34 L. D. 468) ; : overruled, 


35 L. D. 102. 


Lyman, Mary QO. (24 L, D. 498) ; : overruled,. : 


43, L. D.,221. 


Lynch, Patrick 3 L. D. —83)-5 : overruled, 13° 


tae Dn 118, 


McBride v “Secretary” of “he Interior @ 


Cc. L. O. 10); modified, 52 L. D.. 383. 
Mc€alla_ v. Acker (29 L. D. 208) ; 3 vacated, 
30 L. D. 277. 


-Me€ornick, William S. (41 ae D. 661, 666) ; 


vacated, 43. L. D.. 429, 


-*McCraney v. Heirs of Hayes (33. L. D. 21) ; 


overruled, 41 L. D. 119. 
196.) o . 2 

McDonald, Roy, et al. (34 L. D. 21) ;. over: 
ruled, 87 L. D. 285. ; 

*McDonogh School Fund (11 L. D. 378) ; : 
overruled, 30 L. ‘D. 616. (See 35 L. D 
399.) 

McFadden et al. .v. Mountain View Mining 

- and Milling Co. (26 L. D. sale : vacated, 
27 L. D. 358. : 

McGee, Edward D.. (17 L. D., 285) 1 ‘over- 
ruled, 29 L. D. 166. 

McGrann, Owen : (5 L. D. 10): areeraled: 
24 L. D. 502. 


(See 43 L, D. 


overruled, 
38 L. D. 148. 


McKernan: v. Bailey. (16. L. D. 368) ; over- 


ruled, 17 L. D. 494... . 
*McKittrick Oil Co..v. Southern. Pacific R. 
R. Co. (37 L. D. 248) : f overruled, 40 
LL. D.. 528. (See 42 L. D. 317.) . 
McNamara et al. v. State of California (17 
LL D, 296).; overruled, 22 L. D.:°666.. 
McPeek v. Sullivan e# al, (25 L. D. 281) ; 
overruled, 36 L. D. 26. baa 
Madigan, Thomas (8 L. D. 482) 3 : overruled, 
27 L. D. 448. 

Maginnis, Charles P. (31 L. D. 
ruled, 85 L. D. 399. 
Maginnis, John. gt, ne Tae’ Ds. 14); ; “modified, 

 «.42 L. D. 472. 
Maher, John M. (34 L. D. 342) : 


modified, 
- 42 L..D. 472: . 


Mahoney, Timothy (41 LL. D. 129); : over- 


ruled, 42 L. D. 318. 


_Makela, Charles (46 L. D. (509) ; ; extended, 


49 L. D, 244, 


Makemson v. Snider’ s Heirs. (22 L, D. ptt) 


overruled, 82 L. D. 650: 

and. Water Co. (41 L. D. 
188) ; overruled in part, 43 L. D. 110. 

Maney; John J. (35 I, D, 250) ; mipaineds 
48 L: D. 153. 

Maple, Frank (37 L. D. 107) ; overritled, 
43 L. D. 181. . 

Martin v. Patrick (41 os D. 284) ; over- 
‘yuled, 43 L. D. 5386.. 


‘Mason v. Cromwell (24 L. D. 248) ; vacated, 


26 Li ‘D; 369. 


928) : : over- | 


_ TABLE: : OF “OVERRULED 


Masten, E. C. (22> L. D. 837) : “overruled, 
25 L. D. 111.. 2 
Mather ef ‘al. wv. “Hackley’s. “Heirs (a5 L, D,: 
- 487); vacated, 19 L.:D. 48. -— . ‘ 
Maughan, George | Ww. (1 Le D. a0) S ‘over- 
ruled, 7 L. D. 94. | 


Maxwell and Sangre de Cristo Land igeais. 


(46 L. D..301) 3 modified, 48 L. D. 88:. | 
*Mee. v.. ‘Hughart et al, (23: “L, -D. 455) ; 
vacated, 28 L. D. 209. In: effect rein-. 


Stated, 44 L,’D. 414, 487; 46 L.. D. 434; 


48 L. D. 195, 346, 348; 49 L. D. 260, 662. 
*Meeboer v, Heirs of Schut (85 L. D. 385) 3 | 
overruled, 41. L.. D. 119, - (See: 48 te D. 

(196.). 


Mercer v. Buford Townsite (35 L. D. 1419) - 


overruled, 35 L. D. 649. 


_ Meyer, Peter (6 -L.. D. 639); ‘ modified, 12. 


L. D. 436. . 
Meyer. v. Brown. (15. Ty D 807) 5 see 39 
L..D. 162, 225. 


| Miuler, I Edwin. J. (35. L. D. 411); overruled, ie 


43 L. D.181. 


- Miller. v. Sebastian (19 Le oi 288) S: over 


ruled, 26 L.:D. 448. 


‘Milner: and. North Side: R. R. Co. (36. i D. oe 


488); overruled, 40 L. D. 187. 
Milton et al. v. Lamb Sa L. .D. 889) 
overruled, 25.L..D. 550.. 
Milwaukee; Lake Shore. and Western: ‘Ry. Co. 
(12 L. D. 79) ; overruled, 29 L. D. 212, 
Miner v. Mariott et al. (2 L. D. 709) ; 
- modified, 28 L. D. 224. . 
Minnesota and Ontario Bridge Company (30 
LI. D. ay; ; no longer pollowed), 50 L. D. 
359, 
*Mitchell v, Brown (3 L.. D. 65) : socweuteds 
41 L.-D. 396. (See 43 L. D, 520.) | _ 
Monitor Lode (18 L. D: 358) 5 ; soverrnled, 25° 
LD, 495. 0 


| Moore, Charles H. (16 ie De 208) 5 over- . 


ruled, 27 L. D. 482, 


- Morgan v, Craig: (10 Ce Ls 0. 234) 5 over- 


ruled, 5. L. D. 308. 


Morgan v. Rowland. (37 L. D. 90) ; -over- 


ruled; 37 L. D. 618. 


~ Moritz.v.. Hinz (36 L. D. 450) 5 vacated, BT 


L. D.. 382. 


“Morrison, Charles 8. (36 L, D: 126) ; modt - 


fied, 836 L. D.. 319. 


_ Morrow ez al. v. State of reson: et al. (32 i 


iL. D. 54).; modified, 33 L. D. 101. 


Moses, Zelmer R. (36 L. D. ney ‘overruled, ; 


44 L. D. 570. 


_ Mountain Chief Nos. 8 and 9 Lode Claims | 


(86 LL. D. 100) ; . overruled in part, 36 
ED 551, | 


Mi. Whitney Military Reservation ie L. D. 


315) ; see 43 L. D. 33. 


“Muller, Ernest. (46 L. D. aie: overruled,” 


48 L, D. 163. 


“Muller, Esberne K. (39 L. D. 72) ; j moaied, | 
89 L. D. 360. : 


Mulnix, Philip, Heirs ma (33 L. ‘D. ee : 
overruled, 43 L. D. 582. ee. 
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Nebraska, State of (18: Le ‘Dd: 124) ; over- 
: ruled,: 28-L. D: 358, ° 

Nebraska, State of, v. Dorineod (2 Ci bn 
L.. 647) ; overruled, 26 L. D. 123... . |: 

Neilsen v. Central Pacific. R: R. Co. et ak 
(26 L. D. 252) ; modified, 30 L. D. 216. _ 


‘Newbanks v. ‘Thompson . (22 L.. D. ae a 


overruled, 29 L. D. 108... ae 

Newlon, Robert C. (41 L.. “D: 421); . _over-- 
ruled, 43 L. D. 364. 

New Mexico, State of (46 L.. D. 210) ; over- 
ruled, 48 L. D. 98.. 

New Mexico, .State of (49 L. D. 8) “over- 
ruled, 54 I. D. 159. 


Newton, Walter (22 L. D. 822) 5 x ‘modified,. Z 


25 L. D. 188. 


New York Lode: and Mill ‘Site ics a D. 


518): overruled, 27. L..D.. 373. 


*Nickel, John R. (9. L. D. 388) ; ; overruled,. 


41 Ll, D. 129. (See 42 L..D. 813.) Be 
Northern Pacific R. R. Co. (20 on D. 191); - 
modified, 22 L. D. 224; _ overruled, 29: 
L. D, 550. 


Northern Pacific R. R.. Co. (a ee D. 412 5 


(28 LD. 2043.25 L.-D. 501) 3 overruled, — 
58. 1. D, 242... (See 26 L. D.. 265; 38 | 
L. D, 426; 44 L. D. 218; 177 U.S. 435.) 


‘Northern Pacific Ry. Co. (48 L. D. 573)-5 


overruled. so far as. in conflict, 51. L. D. 
196. (See. 52. L. ‘D. 58.) 
Northern Pacific R. R. Co. v. Bowman’ (T 
* lie Ds 238) ; : modified, 18. Ti D. 224. 


Northern Pacific R. R.. Co.. Vv. Burns » (6 i. 7 


- D. 21); overruled, 20 L. D. 191. 

Northern Pacific R. R. Co. v. Loomis (2x. 
~L..D. 395) ; overruled, 27 L. D.: 464. 

Northern Pacific R. R. Co. ». Marshall 

et al. (17 LL, .D.: ae . overruled, ad 
L. D. 174. © 


Northern Pacific. R- R. Co. v. Miller (7 
~ ZL. D. 100); overruled, 16 L. D. 229. 


Northern Pacific R. R. Co.:v. Sherwood (28 — 


Li... D, 126); overruled, 29 L. D. 550. 
Northern Pacific: R. R. Co..v. Symons (22 
L, D. 686); overruled, 28 L. D. 95... 


Northern -Pacific R. R. Co. v.. Urquhart (8 


iL. D. 865) ; overruled, 28 L. D. 126. 


Northern Pacific R. R. Co. v. Walters et af. 


(18 L. D. 280). overruled go far as in 
conflict; 49 L. D. 391.- 


Northern Pacific R. R. Co. wv Yantis - (3 


LL. D, 58); overruled, 12 L. D. 127. 

Nyman v. St. Paul, Minneapolis, and Mani- 
toba Ry. Co. ee L.. ». 896); overruled, 
6 L. D. 750, . ae . 


O'Donnell, Thomas J. (28° L D. 21) 3 over- 


ruled, 35. L,.D. 411. . 
Olson vw. Traver et al. (26 L. D. 350, 628) ; ee 
overruled, 29 L. D. 480; 30 L. D. 382, 
Opinion A. A. G. (85. L. D. 277) § ¥ aa 

36 L. D. 342, . 
Opinion of Solicitor, August 8, 1983 (M. 
27499) ; overruled, 54 I. D. 402. 
Oregon and California R. R. Co. v. Puckett 
(39 L. D. 169) ; modified, 53 I. D, 264, 


Oregon Central Military Wagon Road Co. 
v. Hart (17 L. D. ears ; Overruled; 18 
L. D, 543. | 

Owens e¢ al. v. State of California ie L. 
D.. 389) + ; overruled, 38 L. Dz. 258. . : 


Pacific “Bispe: Lode (12 L. D; 686) ; 3; over- 
ruled, 25 L. D. 518. 

‘Papini v, Alderson (1B: P, 91); 7 modi- 
fled, 5 L. D. 256. > 

“Patterson, Charles BE. (3 L, D. 260) ; modi- 

fied, 6 L. D. 284, 624: Ps 

Paul Jones Lode» (28 L, oD - 120) 5 : modified, 
81 L. D. 359. 


Paul v. Wiseman’ (21 L: D. 12); overruled, : 


27 L. D, 522. 
Pecos Irrigation and ipenieiient Co. (15 
‘L. D. 470) ; overruled, 18 L, D: 168, 268, 


Pennock, Belle 1. (42 L, D, 815) 3 vacated, 


43 L. D, 66. 


‘Perry ‘v. Central Pacific R. RB. Co, (39 L. 


Dd. 5); overruled so far as in conflict, 
47 L. D. 304. 


| Phebus, Clayton (48 L. D, 128); overruled 


' go far. as in conflict, 50 L. D. 281, 


_ Phelps,” WwW. L. (3 Cc. L. 0. 189); ; pevenruted 


2L. D. 854. 

‘Phillips, Alonzo: (2 L: D.. 821) ; : overruled, 
15 L. D. 424. © 
Phillips v. Breazeale’s 
573) ; ; overruled, 80 L. D. 93. 
Pieper, Agnes C. 
ruled, 48 L. D. 874. 


Pierce, Lewis Ww. (18. L. De 828) ; : vacated, 


63 Iv D. 447, 


Pietkiewicz et al. v. Richmond (29 Ly, 1D. 


195) ; ; overruled, 37 L. D. 145, 
Pike’s Peak Lode’ (10 L.. D. 
ruled so far as analogous, 20 L. D. 204. 
'Pike’s Peak Lode’ (14 Li. D: 47 3 ; overruled, 

20 lL. D. 204... © 


Popple, James (12 L. D. | 488) overruled, 
18 L. D. 588... 

Powell, D. C. (6 L.. D.. 302) ; ; moditie, 15 
L. DD. 477. 


Premo, George (9 Le D. 70) see 39 L. D. 
' 162, 225... 

Prescott, Henrietta P, (46— Le D. 486) ; : 
overruled, 51 -L: D.. 287. 


Pringle, Wesley (8 L. D. 519); : overruled, | 


29 L. D. 599. 
Provensal, Victor H. (30 L. D. 616) : over- 
ruled, 85 L. D. 399. 


‘Prue, widow -of Emanuel. (6 Ti D. 436) 


vacated, 33 L. D. 409. 

Pugh, F. M., et at. (14 LL.D. 274) 3. in. ef- 
fect vacated, 2382 U. 8. 452. 

Puyallup Allotments (20 L. D. nee) : modi 
fed, 29 L. D. 628., 


Rancho Alisal (1 L. D. 118) a overruled, 
5 L. D. 320, 
Rankin, James D., et al. 
overruled, 35 L. D, 32. _ 
Rankin, John M. (20 1. D. 


272); reversed, 
21. L. D) 404. - - : 


TABLE OF OVERRULED AND 


Rio Verde Canal Co. 


“*Rogers vy. Lukens (6 Lb. D. 
ruled, 8 L. D. 110. 


Heirs (19 L, D, 


(85. LD. 459) ; over | 


200) ; over- ; 


Shineberger, 


(7 ‘L, D. 411) a3 





‘MODIFIED ‘CASES 


Rebel “Lode (12 LL. D. 688) : : overruled, 20° 
L. D. 204; 48 L. D. 528. 

*Reed v. Buffington (7 L. D. 154) ; over- 
ruled, 8 L. D. 110.. (See 9 L. D. 360.) 

Regione v. Rosseler {40 L. D. 22) Ticats 
40 L. D, 420. os 


‘Rialto No. 2 Placer Mining ( Claim (34 IL. D. , 


44); overruled, 37 L. D. 250. 


Rico Town Site (1 LL. D. 556) ; : modified, 5 


L. D. 256. 

(26 L, ‘D. 381) ; 5 Va- 
cated, 27 L. D. 421. 

Roberts v. Oregon Central Military ‘Road 

Co. (19 I. D. aely : overruled, 31 L. D. 


. 174, 


Robinson, Stella G. (12. L. D. 443) ; over: 


ruled, 13 L. D, 1, 


Rogers, Fred B. (47°L, D. 825) ; ‘vacated, 


53 I, D. 649. 
Rogers, Horace B. (10 iL. ‘D. 
ruled, 14 L. D. 821. 
Rogers v. Atlantic and Pacific R: R. Co. 
(6 LZ, D. 565) ; overruled, 8 L. D, 165. - 
| L1t}3 over- 
(See 9 L. D, 360:) 
Romero v, Widow of Knox (48 L. D. 32); 
overruled so far as in conflict, 49 L, D. 
244, - 
Roth, Gottlieb (50 L. D. 196) ; 3 modified, 50 
iT. D. 197. 
Rough Rider and Other Mining Claims (41 
ZL. D. 242, 255); vacated, 42 L. D. 584. 


29) ; over- | 


St. Clair, Frank (52 L, D. 597) ; : modifi, 
53 I. -D. 194. 0° | 

¥8t, Paul, Minneapolis and Manitoba - Ry. 
Co. (8 L. D. 255).; modified, 13. a P. 
854. (See 82 L. D. 21.) 9° i 

St. Paul, Minneapolis. and Manitoba Ry. Co, 
v. Hagen (20 I, D. pees ; overruled, 25 . 


iL, D, 86. 


St. Paul, Min deapolls and Manitoba Ry. Co. . 
v. Fogelberg: (29. L. D. 291) ; vacated, 30 
L. D. 191. 

Salsberry, Carroll. (17 om ‘D. 
ruled, 39 L. D. 98. 

Sangre de. Cristo and Maxwell Land Grants 
(46 L. D. 301) ; modified, 48° L. D. 88... 


170) 3; over- 


Santa Fe Pacific R. R. Co. v. Peterson (39 


L. D, 442); overruled, 41 L. D. 383. -_ 
Satisfaction Extension Mill Site (14 L. D. 


178). (See 82.L, D. 128.) 
Sayles, Henry P. (2 L. D. 88) 5 modified, 
6 L. D. 797, 


Schweitzer v. Hilliard et re 
294); overruled, 26 L. D. 6389. 

Serrano vy. Southern Pacific R. R. Co. (6 
C..L. 0.98) ; overruled, 1 L. D. 380. 

Shanley v. Moran (1 L, D. 162); : overruled, 
15 L. D. 424. . 

‘Joseph (8 L, D. 
ruled, 9 L. D. 202. 

Simpson, Lawrence W. (35 L. D. 399, (609) ; : 
modified, 36 L. D. 205. °°... 

Sipchen v. Ross (1 L. D. eee) S : modified, 
4° L. D. 152. . 


(19 L, D. 


281) ; over- 





Standard Shales’ 
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‘Smead wv Southern Pacific. R. R. Co: (21- 

24 Te D; 432); vacated, 29 L. D, 135. 
Snook, Noah A., et al. (41 | ae D. 428) ie 

overruled, 438 L. D. 364. . 
Sorli v. Berg (40. L. DS 259) : : overruled, . 
42 L. D. 557. . ; 

South Star Lode (17 L. D. 280) : as overruled, - 
_ 20 L. .D. 204; 48 LL.D. 523. 
Southern Pacific R. R. Co. (Go L. ‘D. 460) + 
reversed, 18 L.. D. 275. 


Southern Pacific, R. R. Co. (28 L. D. 281) $l $2 
Stockley, Thomas J. (44 L. D. 178; 180) ; 


recalled, 32 L. D. 51. a 
Southern Pacific R. R, Co. (88 L. a 89)-3_ 
eo. 4 ‘recalled, oo L. D:: 528. . mo 
~ Southern Pacific R. R, Co. v. ‘Burns. (31. 
LL.D. 272); vacated, 37 L. D. 248. 
Spaulding v. Northern Pacific R. R. Co. (21° 
-° ZL. D. 57); overruled, 31 L. D. 151. an 
‘Spencer, James (6 L. D. 217); modified, 
- 6L. D. 772; 8 L. D. 467. 
‘Spruill; Lelia May (50 L. D. eed > Over: . 

ruled, 52 L. D. 339. . 
‘Products Co, (52 L. D3 
522): ‘overruled: SO far as in. conflict, 2 58. 
I. D,. 42, 


State of California (14 L. D. . 288) ; vacated, =) 


23- L. -D.' 230, 


‘State of California. (15 L.D. 10) 5 over- 7 


ruled, 23 L.-D. 423, 

‘State of California -(19 L: ‘D. nee : - vacated, 
28 L. D. 57. 

‘State. of California (22 L: D. 428) ; 
ruled, 32 L. D. 34. 


over. 


State of California (32 L. D. 346); gatatea: 
(See 87 L. D, 499,. and . 


50 L.. D. 628. 
46 L. D. 396.) 


State of California (44 L. D. 18); over: 
| Taylor v. Yeats. et: al. (3. a ‘2D. area . 


 yuled, 48° L. D. 98. 
State of California (44 L. D. 468) ; ; “over: 
ruled, 48 L. D:. 98. |. : : 
State: of California v. Moceettini (19 L, D.- 
359); overruled, 31. L.:D. 335. 


‘State of California v. Pierce (3.-C..L.. 0. . 


118) ; modified, 2 L. D. 854. 


‘State of California v. Smith (5 L. D. 548); 7 


overruled, 18 L. D. 343. . 

State. of Colorado (7 L: D. 490) 7 
ruled, 9°L. D. 408. 
State of Florida (17 L. D. 355) ; 7 reversed, 
19 L. D: 76. 
State of Florida (47 L. D. 92; 98); over- 

ruled so far as in. conflict, 51 L. D, 291. 
State of Louisiana (8. Li: Dy 126) ; .: modified, 
9 L. D. 157. 
State of Louisiana (24 a D. 231) ; : vacated, ; 

26 L. D. 5. 
State of Louisiana (47 L. D, 366); over- 
- ruled so. far as in conflict, 51 L. D. 291. 
State of Louisiana (48 L. D. 201); over- 
ruled so far as in conflict; 51 L. D. 291. 
State of Nebraska (18 L. D. 124); over- 
ruled, 28 L, D. 358. 

State of Nebraska -v. Dorrington (2 C. L. L. 
. 647) ; overruled, 26 L. D. 128. 

_ State of New Mexico (46 L. D: 217); over- 

ruled, 48 L.°D. 98. 


‘Stirling, - Lillie E.. 


) sy veller, 
~- Tuled, 86 L. D. 36.. 


over- Teck 4. 


; Teach v, Ernst (2 L, D. 
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state of New Mexico (49 L. ‘D. 81d) : 
overruled, 54 I. D. 159, 

State of Utah (45: L. D. 551) ; ; overruled, 48 
L. D. 98. 

*Stevenson, Heirs of, v. Genniienai (32 
L. D. 650) ; modified, 41 L. D. 119. 
. (See 45. L. D. 196.) - 

Stewart ef al. v. Rees et al, (21 L. D. 446) : 

overruled, 29 L. D. 401. | 

(89° L. D. 346) y Over: | 

Tuled, 46 L. D. 110, 


vacated, 260 U.S. 532. (See 4 L, D. | 
460, 461, 492.) ae 
Strain, A: G. (40. L. D. 108) ; x overruled 


so far as in conflict, 51 L. D. 51. |. . 
Stricker, Lizzie (15 L. D. 74); overruled, 
18 L. D. 288. 
Stump, Alfred 1 M., et al. (39 L _D. 437) . 
vacated, 42 L. D. 566. 
‘Sumner . Roberts (23 L. D. 201) : over- 
ruled so far as in ¢onflict, 41 L. D. 173. 
Sweeney v. Northern Pacific R. R. Co. . (20 
L, D. 394) ; overruled, 28 L. D. 174. 


*Sweet, Eri P. (2 Cc. L, O. 18); overruled, 


41 L: D. 129, (See 42 L. D. 813.) 
Sweeten 0. Stevenson (2 B Th. P. 42); over- 
ruled, 3 L. D. 248. 


Taft. v. Gao (ia L. D. 1598) overruled, 
17 L. D. 414. 

Taggart, William M. (41 L. D. 282) + over- 
ruled, 47 L. D. 370, 

Talkington’s Heirs v, Hempfling (2 Li, D. 
46); overruled; 14 L. D. 200. 

Tate, Sarah J. (10 L.. D. 469) ; : sotverrcled. 
21 L. D. 211. 


‘versed, 10 L. D, 242. or 
(26 L.. D. 484) ; ;  over- 
(See 87 L. D. 715.) 


John ¢€, .- 


The: Dailey. Clay Products Co. 
429, 481); overruled so far as in conflict, 
50 L. D. 656. 

Thorstenson, Even. (45 L.: D. 96) ; : overruled, 
47 L. D. 258. 

McNeil (48 Le D. 158) ; 
49 L. D.: 260. 

Toles.v. Northern. Pacific Ry. Co. et.al. (39° , 

_ LL. D. 871) ; overruled, 45 L. D. 98. os 
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patented private land claims_____ 


nishing data as to military service 
in connection with final proofs___. 
1933, August 5 (54 I. D, 
cular No. 354, relative to second 


homestead and desert land entries, 


and Circular No. 474, relative to 
desert land entries, amended 


— —— oo oe 


tracings .and duplicates showing 
public highway rights-of-way 


19338, August 22 (54 I. D. 274), ex- . 


tensions of time for homestead 
and desert land proofs.________ 
1988, September 2 (54 I. D. 286), 
regulations governing fur farming 
1). AlMSED 2 sao St ee 
1933, September 12 (54 I. D. 288), 


payment of rentals and royalties: 


under oil and gas leases and per- 
mits; change in method of han- 
dling —— 


me kr es ey ee es ee ey ee 


1983, September 18 (54 I. D. 289), 


269), Cir-- 


246. 


1983, July 28 (54 I. D. 268), fur- — 


263 


269. 


1938, August 19 (54 I. D. 270), | 


270 
274 


286 


288 


ceded Chippewa Indian lands, Min-_ | 


nesota, restored to DQCnres eee 


try from withdrawal__2 2 ____ . 


1933, September 22 (54 I. D. 305), 


agricultural entry of lands with- 
drawn as valuable. for mineral Ke 


' gubject to lease 


et re es ee ee 


1933, October 30 (54 I. D. 318), coal 


land regulations (Circular 679). 
1933, November 20 (54 I. D, 331); 
regulations to govern sale of lots 
- in. town of Newell; within the 


Belle Fourche irrigation project, 


South Dakota _..-_.---_________ 
1933, December 9 (54 I. D. 345), 
measure of damage in timber tres- 
pass cases 


SS A Se Se ce A iy ND ve SN me - 


(1934, January 24 (54 I. D. 850), 


coal-prospecting permits and leases. 


1934, February 1 (54 I. D. 352), — 


coal-lease applications_____-______ 


1934, March 29 (54 I. D. 400),-si- 


multaneous applications for oil 
and gas prospecting permits.—___ 
1934, April 24 (54 I. D. 429), re- 


lief in deSert-land entries___.---_ . 
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1934, May 29. (54 I. D. 482), sus-- 


_ pending annual assessment. work 


on. mining CIRIMA oon cee y 
1934, June 15. (54 I. D. 515), ab- 


sences from. homestead Jands_be- 


- gause of economic. conditions... 
1934, July 18 (54 I. D, 545), second - 


homestead entries ; act of June 


1934, July 31 (54 L. D. 549), as- 


_ signments of interests in oil and 


gas perinits————.——-——--——--—-— 6 
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“4984, August 1 (54.1. D. 553), res-. 


toration to entry ‘of Point Macken- 
zie Abandoned » et ” Reser- 


1934, August 10 (54 L. D. 559), a 


- toration of lands formerly Indian 
to tribal ownership__—--—- as 


1984, August 20 (54 I, D. 587), ex- 


_ tensions of time for payments on 
homestead eutries of . ceded - In- 


dian lands___---_------.~_---.- . 
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_ ACTS OF CONGRESS CITED AND CONSTRUED- 


1790, Suly 16° a ‘Stat. 130), lots, . . 
District of Columbia___+_______- 821 
1802, May. 2 (2 Stat. 175), sale of 
lots, District of Columbia____.___. 321 
1807, Match 3 (2 Stat. 440), private | 
’ Tand ‘claims, Louisiana___- sar ea 434 
1816, April 29° (3 Stat. 324), sale of | | 
lots, District of Columbia___ eran 821 
1836, May 20 (5 Stat. (31), patent to nae 
TANG oo Se 152. 


1850, September 9 (9 Stat. 452), 0 
secs. 86 in New Mexico townships. ~ 8 
1851, March 8 (9 Stat. 631), private. 


- Yand claims—__~ ~~“, 611. 
1854, May 30 (10 Stat. 277), Ne- ae 
braska organic act-.—1__----___- 10 
1854, July 22 (10 ‘Stat. 308), sur- oe 
veyors-general__-.__--__.--_____ 11, 360 - 
1862, May 15 (12 Stat. 387), estab- 

_ lishment DUavemeny, of Agricul. ar 
UDG: Se ase a es 447 
1862, July 1 (12 Stat. 489), right: yeas 
' of-way of U.P. Ry. Cou. _----__ 10. 
1864, March 14 (13 Stat. 22), Super- 
- vising Architect of Treasury——--_ 323 
1864, April 19- (138 Stat. 47 ds school . 

sections, Nebraskao.—.-_..--__ 10° 
1864, July 2 (13 Stat. 365), North- ; 

ern Pacific land. ‘grant... 588; 589 
1866, July 27: (14 Stat. 292), right- 

‘of-way, A. & P. Ri. Ry Cosuseoss ys ae te Hess 
1867, March 2: (14 ‘Stat. 466); Iots = 

“in District. of. Columbia_-_..... © 321. 
1871, ‘March. 3° (16 ios Bad), th- ie X 
' “dian: tribés.2—. 2 46 

1872, Mareh 1:°(17- ‘Stat. 32), wild. a ee 

life in Yellowstone National Park. 122 
1877, March 8 (19 Stat..370), rent 

of buildings, District of Columbia. 2826. 
1878, June 3. (20. Stat. 88), timber ae 
WY PNT ascent 26 
1880, June 15 (21. Stat. 199), treaty, < 

.Ute Indians.—..~~_______ eS arancs "561, 562 
1882, July 28 (22 Stat. 178), Eee igs: a 

> Wte: Indians soe 562 

1883, Mareh 3: (22. Stat. Seer In-. 
.. @ian tribal funds_._...-_____~_ 77 
- 1884, May 17 (23 Stat. 28), ‘Alaskan +3 
os BTV GS cs 35 lo es 45 
. 1884, July 4 (23 Stat. 96), Indian. mn 
-_ homesteads_---------.____-___ 92, 206 

1884,: July 4 (23. Stat. 101), attor- 

_-neys, etc., practicing before: -De-... 

194 


partment .2o 2h seo sees ihe 
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1884, July 5 (23 Stat. 108), aban- ; 
doned military reservations____~.  §53 
1885, March 3 (23 Stat. 340), eae 
Umatilla Indians SEES Sra ena oe - 564 . 
1887, February 4 (24 Stat. 319), im ee 
 terstate commerce..--__--..-_-= 490 
1887, February. 8 (24 Stat. 388), — 
dian allotments___-_-.__..__ 86, 164, 299 
1888, February . 18 (25 Stat. 35), 
railroad grant for right-of-way___ : 398 
1888, August 1 (25 Stat. 357), pur- 
chase or condemnation of land by 
- United States___.___ nas ea aeraeeet atin 282 
1889, January. 14 (25 Stat.. 642), 
. Chippewa Indians, Minnesota____ _ . 69, 
289, 561, 564 
1889, March 1 (25 Stat. 757), In- | 
dian treaty--.--------------+-~—- 396 
1889, Marth 2 (25 Stat. &54), addi- 
' ‘tional. homesteadgs_______-_ =. 468 
1890, May 2 (26 Stat. 81), Atkansas 
‘laws extended to Indian Territory. 298 
1890, August 30 (26 ‘Stat. 891), or 
- asolated. tracts. ne 538 
1890, October 1 (26 Stat. 651), 
‘forest reservations, California__._ 483 
1890, October 1 (26 Stat. 658)," 
_. treaty; Round Valley Indians____ 561 
1891, February 28 (26 Stat: 796), in- 
‘demnity school selections_.__._-- 206 
1891, March 8 (26 Stat. 854), Pri- . 
vate land Gigs ae 370, 608 
1891, March 3 (26 Stat. 989), agree- , 
_ iment -with Coeur d'Alene Indians. 66 _ 
1891, March 3 (26. Stat. 1098), tim- ae 
* ser CUCEING 25 Fee 2a! 26, 30 
1891, March 3 (26 Stat. 1095), res- a 
ervoir rights-of-way _._---._-.._ _ 410 
1891, March 3, sec. 8° (26° Stat. . . 
a 1099), suits.to. annul patents_._t_t‘09 475 
1891, March 3 (26 Stat. ee) for- : 
est reservations --.. 00 582 
| 1892, June 17 (27 Stat. 52), treaty, Chg a 
_ * California Indians___-.__-_2 2 - * 562. 
1894, May 7 (28 Stat. 73), Yellow- m4 
stone National Park_____-._=__ areas 6: 
1894, July 16 (28 Stat. 107), Utah 
- Hnabling Act__-__--- 22 --H-__- 
1894, August 8 (28 Stat. 264), sight 
'. Of-way. grant -i--  . 894 
1894, August 24 (28 Stat. B02), T@ oh - 
organization of railroad. company. 393 
1895, March 2 (28 Stat. B70); treaty, 
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1896, June-10 (29 Stat. 388), treaty, 
San’ Carlos: Indians—_.-..--.---- 
1897, June 4 (30 Stat. 35), lieu 
BClLCCHON 2 <= oe ee be ee ee. 
1898, _ June 28 (380 Stat. 495), Curtis 


1898, July. 1 (30: ‘Stat. 570), public’ 
Darks soe eee ee 
189s, ° July ‘1 (80 Stat. 614), con- 
trol of public buildings______.__ 
1898, July 1 (80 Stat. 618), expor- 
tation of PIM DOT ee 27 
1898, July 1 (30 Stat. 620), North- 


- ern Pacific lieu lands____ Beweawune 
1899, March 2 (30 Stat. 993), North- 
ern Pacific lands___-._.__---_--~- 588 
1899, March 2 (30 Stat. 995), “Mount | 
' Rainer National. Park___-.--__-~ 252 
1899, Mareh 3 (30 Stat. 1233), Pa: 
TENTS-OL- Way 22 se ee eek 156 
1900, May 17 (31 Stat. 179), free . 
homesteads______~-_.--. 562, 563 
1901, March 3 (31 Stat.. TSO) ex- 
portation of timber_...-_----.-+ 27 
1902, May 3 (82 Stat. 188), in- 
-demnity school selections____.-~~ 206 
1902, May: 27 (32 Stat. 263), treaty, : 
‘Utah. Indians____________ 562 
1902, June 17 (82 Stat. 388), Rec- | 
lamation Act__--._-... 92, 216, 256, 264 
1903, January 31 (82 Stat. 790), 
subpoena of witnesses__.--- cate 6 OG 
1908, February 2 (32 Stat. 791); . 
eattle inspection__.___-__-~-__- 599 
1903, March 3 (82 Stat. 1144), pri- = 
--yate land claims___._____--_____ 612 
1904, April 21 (38 Stat. 224), irri- . 
gated lands.of Yuma Indians_.-. . 92 
1904, April 23 (838 Stat. 254),  — 
treaty, Sioux Indians--._.____-_--_ 562 
1904, April 23 (33 Stat. 302), . 
treaty, Flathead Indians_._--_-___ 561 
ae April 27. (33 Stat.. 352), 
treaty, Crow Indians.____— Se _ 561 
1904, April 28 (33 Stat. 547), ad- 
ditional homestead entries__._. 340, 463. 
1905, January 27 (33 Stat. 616), 
‘Alaska roads and trails_._..__-- 126 
1905, February 7 (33 Stat. 702), 
‘California forest lands._-.___-- _ 483 
1905, March. 8 (33 ‘Stat. 1016), «© 
“Wind River Indians, Wyo- 
| Win sos So es AG. BBS 
1906, March 22 (34 Stat. 80), Col- ' 
‘ville Indians, Washington-._-__. 11, 562 
1906, April 16 (34. Stat. 116), sale 
Ol. UOGS aaa 2 Ool. 417 
1906, April 26. (34 Stat. 140), Sery- 
ice in Indian schools_-__-___--__ 110 


1906, “May 8. (84 Stat. -182), Indian: 
ANOTMONT sous eek cco 66 
. 1906, May 14: (34 Stat, 192), Toads 
and trails in AlaskaL..-__----__ 
1906, June 11 (34 Stat. 233), ‘forest 
shomesteads pontine dans tome cen 


110, 299 


1910, June 20 (36 Stat. 557), New 
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1906, June 12 (34 Stat. 208): Fed- 
eral contractS__.__...--.-_-__-- 282 
1906, June 21 (34 Stat. 325), Indian 
allotments ~--_---_-.-. 66 
1906, June 21 (84 Stat. 3385),. | 
treaty, Idaho Andians.<.205--=.. 561. 
1906, June 27° (34 Stat. 116), sale 
Of lots. sesso (O8SI 
1906, June 28 (34 Stat. 539), In- a 
| dian moneys._________-___-.._ 105, 348 
1906, June 29. (34 Stat. 596), citi- — 
* ~MONSHI Ds oo oe ee es 143 
1906, August 21. (34 Stat, 124), © 
treaty, Lower Brule Indians_._.. 562 
1907, March 2 (34 Stat. | pete) 
treaty, Sioux Indians___ Sete 
1608, May 27 (35 Stat. 312), Five 
Tribes, Oklahoma__-______ 71, 384, 429 
1908, May 27 (35 Stat. 317, 365), 
Mount Rainier National Park__-__. 252 
1908,.May 29 (35. Stat. 458),. treaty, 
Spokane Indiang —.---_--_-______ 562 
1908, May 29 (35 Stat. 460), treaty, 
_ Cheyenne River Indians..___._.__. 562 
1908, May 30 (35 Stat. 644), Dis- 
trict of Columbia lands____-__.... 320 
1908, May 30 (85 Stat. 558), treaty, 
Pott: Peck. Indians 222-. 55 561 
1908, June 5 (34 Stat. 218), treaty, 
Kiowa, ete., Indians___-...___-- 562 
1909, February 25 (35 Stat. 647), 
| “yailread rights-of-way---____-_-- 398 © 
1909, Mareh 8 (35 Stat, 844), coal_ 226 
1910, May 27 (36 Stat. 440), treaty, 
Pine Ridge Indiang__---2--.____ 562. 
1910, May 30 (36 Stat. 448), treaty, 
/plOUx:- Indigns 2S 562 
1910, June 1 (36 Stat. aD), creat) 
‘| North Dakota Indians_:_----.-_ 561 
1910, June 11. aee Stat. 465), sale 
AOL VOC ee ei en cs 331 
1910, June 17 (86 Stat. 533), treaty, 
Cheyenne, etec., Indians_____-_____ 562 


Mexico Enabling Act... 23, 179, 201, 476 


1910, June 22 (36 Stat. 563), coal. 226 
1910, June 23 (36 Stat. (592), as- -_ 
signment of homesteads.__..-_--__ 258 
1910, June .25 (36 Stat. 699), Super-. 
vising Architect of. Treasury._t__- 323 
1916, June 25 (36 Stat. 847), with- 
drawal of pale nae ee 138, | 


201, 222, 353, 5389 — 


- 1910, June. 25 (36 Stat. 855), de-. 


. ceased. Indians’ property. 15, 72, 403, 556 


1910, June 25 (36 ‘Btat. 862), pine: 


388 


timber lands-__-- INE Die, open SS 290 — 
1910, July 25 (36 Stat. 851), Court . 
GE (ClAiMS a2. oe - 
_ 1911, March 1 (36. Stat. 962), soil: 
CONSCIYS EO) 36 ok eee 452 
1911, March 3 56. Stat. 1068), 2 
Yuma Indians__----_-_-------- ss 92 
1911,-March 4° (36 Stat. 1848), In- 


dian allotments --_.--—-----+-- = M1 
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1912, “April 18: (37. ‘Stat. 86), Osage ‘ | 
By si) 1, eee ae ae tere 858 © 

. 1912, April 30.- (37 Stat. 105), fie Pais 
-. demnityschool. land’ selection___.._ 179 

1912, June 6 (37 Stat. 128), home- 
stead. ‘Tesidence- 2. -, 426. 
1912; August 9 (37 ‘Stat. 265). reese 
jJamation charges__..-..t-._--_ 92; 258 

1912, August 24 (37 Stat.‘ 497),. 
withdrawal of public. land_——----- 138, . 


201, 228, 354, 539 
1912, aupust 24 (37 Stat, 512), 
Alaska Organic Act---._.=----.. —- 46 
1913, February 14 (87 Stat, 675), 


treaty, Standing Rock Indians... 562 
1913, February. 14 (37 Stat. 678), 
7 restricted Indian allotments__.. 18, 556 
1918, December 19 (38 Stat. 242),. | 
“Raker: -Act-222.-220 oc ooe 316, 597 
1914, March 12 (38 Stat. 305), res- 
ervation of public Jand_.-__--___ 59 
1914, July 17 (38 Stat..509), agri- _ 
te euitural entry, of mineral lands___ 177, 
- 222, 227 
1914, August 1 (38 Stat. 582),. In- 
dian irrigation projects__.___ .~ 195, 337 
1914, August: 13 (38 Stat..686), de-. 
linquent water users, reclama- | 
GIONS geile oe ee ee OOp Oy 258 
1914, August 13 (38 Stat. 689), , 
annual appropriation of money. 217 
1914, September 5 (38 Stat. 712), 
second homestead and desert- and 
VONGHOd: S< fot eo Sc coe 


1915, March 4 (38 Stat. 1161), re- 
_ lief in. degert-land entries___-__ 429, 432 


1916, July 3° (39 Stat. 349), ab- _ 
_ gence from. homestead____--____- 516 
(1916, August i1 (89 Stat. 506), — 
~ Reclamation 5. eee me serena 257. 
1916, August 25 (39. Stat. 535), 


National Park 7, anne ae 122, 156 


1916, September 8 (39 Stat. 852), 
gale. of Wteaesee eee ees 331 
1916, December 29 (39 Stat. 862), 
Stock-raising homestead acti..24_..., 132; 
soe 242, 353, 532 
1917, Webeany 20 (39 ‘Stat. 926), ae 
second. -entries——_—-----~_-+~--—- 545 
--1917, March 2 (39° Stat. 956), 
Puerto Rico organic act--___ _ . °§99 
1917, March 5 (39 Stat. 1108), sal- 
ary, Federal officers--___-_-_.-_-_. 497 
1918, March 21 (40 Stat. 458), ; 
desert-land entries_..._-._...-. 429, 432 
1918, July 1° (40 Stat. ANB), suit 
in Court of Claims._.-....-___. 889 
1918, July 8 (40 Stat. 755), Migra- _ 
tory Bird Treaty Act--.--_--_-_.. 517 
1919, February 24 (40 Stat. 1057), oa 
Revenue Act of 1918_--~22_--+--+ + 220 
(1919, February 24 (40 Stat. 1148), a 
ONG S heat eal et ee 85 
4919, March 1. (40° Stat. (1269), 
- allotment of space in Government: . 
_ buildings-———-—-~——- ~~~ 


Page. | ~" 


(1923, March 4 (42 Stat, 1445), des- 


(822, 324 
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1919, -March.. 2” (40° Stat 1272), : 
Went ACt 220... ee Suet ee ee ' 273 
1919,° March 3 (40 Stat. 821), 7 
timber cuttings__22--.---2--__ QF 
1919, November 13: (41 Siat. 354), - 
oil shale ‘claim... 2 ----x-- 245 
1919, December 29 (39 “Stat. B62), | 
Stock-raising homestead act-----. © 53. 
1920, February 14. (41 Stat. 208), bees 
Indian irrigation lands__-._--~_- —  1D5 
1920, February 14 (41-Stat. 409), Aen 
irrigation, Indian :lands.____ etel: “OIL. 
1920, February 25 (41: Stat. Oe 
‘Mineral Leasing Act _.---.-.--= ay 


35, 165, 181, 183, 191, 222, 227, 247, 


288, 312, 318, 333, 338, 390, eit 


. 465, 550, 601. 

1920, February 25 (41 Stat. 451), - 2 
sale of water, irrigation project-. 417 
1920, April 30 (45 Stat.. 467), pat-- 
ent for invention_--_._- ei eaters 388 

1920, June 2 (41 Stat. 731), na- 
tional. parks, California-___..__ 122, 483 
-1920, June 5 (41 Stat. 917), gifts, 
national parks_.—-_-~-.-._~-+-= - 497 
1921, January 11 (41 Stat. 1088), 
. Himnber: rb at 0 ft ee a a oo.” 
1921, March 3 (41 Stat. 1225), re- a 
: conveyance, ete., of New. Mexico 
. [ANOS See oe be oe emenieme 21 
1921, March 3 (41 Stat. 1249), in- 
 vestment of Indian funds-_-___ 261, 343 
1921, March 3 (41 Stat. ES98) 3. 
rights-of-way-_.—~- epic ete ~° 156 


31921, November 9 (42 Stat. . 212), 


public highway rights-of-way___ 270, 297. 
1921, November 23 (42 Stat. il 


Revenue Act of 1921_...----____ 220 
“1922, February 27.:(42. Stat. 398), a 
timber exportation___~--_.-_-_.. ey oe 
1922, March 8 (42. Stat. 414), extin- 
guishment of right-of-way 2_--= 398 

1922, March 20 (42 Stat. 465), ex- 
change of lands, national forests__. 36 

1922, May 15 (42 Stat. 541), Recla- 
mation Act contracts_._.tuccttttw 260 


1922, December 28 (42 Stat. 1066), 


settlement of claims—__ 209, 286, 300, 347 


|-1923, January 24 (42 Stat. 1174), 


deceased Indians’ estates, fees... 18 


ignations in national forests_____ 


“1924, June 2 (43 Stat. 253), Alaska . 
WAL Ves = 25 o) oe oe le ee 8) a 
1924, June 4 (48 Stat. 376), taxabil-. 
ity of Indians’ lands_____--_-_-__.- 107 
1924, Juue 7 (48 Stat. G54), con- 
servation of natural resources.__.°° 452 
1924, December 5 (43 “Stat. 672), . 
water users and associations..__.. 87 
1925, February 10 (43. Stat. 830), 
‘plant diseases —----__.---_--_-- _ 454 
1925, February 12 (48 Stat.. 930), . 
‘flood control__+_--.----2_-__ ~ 126°. 
1925, February 25 (43 “Stat. 981), 
545, 546 


- -gecond entries_—-—~----+-~-_~- 


1928, May 24 (45 Stat. 728), leas- - 
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Me etek a Page 
1925, February 26 (48: Stat. 983), a 
~ gale of lots, District of Columbia; 
QUTHOTILY aos6u Sees eae ek, 321, S22 

1925, February 27 (48 Stat. 1008), : 
Osage Indians’. funds.—.2—--_=_ 260, 341 

1925, February 27 (43 Stat. 1013),. 
Wisconsin meandered lands... 

1925, February 28 (43. Stat.. 1090), 
national forestlands, exchange._. 36 

1926, February 26 (44 Stat. 9, same 
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HReEVenvUe: ACs 224.2 eee oe 473 
3926, April 5 (44. Stat, 236), pros- 

pecting: permits, oil and PAGs S68. oT 
1926, alee 12 ‘ Stat. oats avia- 

tion: fleld= =. =- 2-22 ie 59 


1926, April 17 (44 “Stat. 301), sul- 


phur. production ~~_~.~-_----_-_~ 34 


1926, May 17 (44: Stat. 560), I nC 
dian tribal funds: o/s aaa i 
1926, May 26 (44 Stat. 655), Yel- | 
_lowstone National Park, taxation— 
1926, June 3 (44 Stat. BOR): sub- 
gistence expenses —..i-----=-_ 
1926, June 15 (44 Stat. 746), New 
Mexico, exchange of lands_-...-- | 
1926, July 3 (44 Stat. 821), Alaska _ 
- fur farming ~~~--___---e_ a a 
1927, January 25 (44 Stat. 1026), 
New Mexico, exchange of lands._.. —. 23 
1927, February 7 (44 Stat. 1057), | 


potash prospecting permits-___.__ 164 
1927, February 9 (44 Stat. 1065), 
flood control; pest eradication_-_.. 454 
1927, February 26 (44 Stat. 1247), - ; 
Indian‘ trust. -allotments________ 65, 160 | 
1927, December 22 (45 Stat..1),  _ 
' Shawnee Civil War claims._...__._ | 298 
1928, February 27 (45. Stat. 149), © 
- aviation, Yuma County, Ariz.--_ 59 
1928, March 8 (45 Stat. 161), de: — 
ceased. Indian allottees___-______ —6«18 
1928, March 9 (45 Stat. 252), pros- | 
pecting permits, oil and gas_._._.__ 7 


1928, March 27 (465 Stat. 371),. . 

abandoned military reservations... 
1928, May 10 (45 Stat. 495), In- ~ 
_ dian heirs; restricted lands__---- . 
1928, May 15 (45 Stat. 584), erosion. 
and silt prevention___-_._~-~..~. 
- 1928, May 22 (45° neat 701), soil 
PPOSION 2 oo ce cee oe ewe 


ing lands, aviation___._~ ae ee 
1928, December 11 (45 Stat. 1019), . 
- prospecting. permits: for sulphates, | 


59, 495 


186 
1928, December 21 (45 Stat. 1057), - 

Boulder Canyon Project Act_.... 414, 593 
1928, December 22 (45 Stat.. 1069), 


color of title claims _._.__..____ 102 


-1929, February 28 (45 Stat.. 1406), 


-engineer’s salary, Indian service. 
1929, March 2 (45 Stat. 1478); 
Osage trust finds 45 Ss 
1929, March 4 (45 Stat. 1548), des- 
ert: land SUERe Seer = Pee eye 429, 432 


All 
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1929, June 25: (46 Stat. 41), ‘North- 
‘ern Pacific land grants.-....-_~.. 
1930, January 23. (46 Stat. 58), oil 
Yand gas prospecting nernts exten- te se 
sion of time:iu.--222 Le. aie e dtm ae 
1980, March 19 (41 Stat. 535), ex-. 
tension of time,- ermene for: Ek aes 
Gldn Tands225 cat pete Ls . '12 
(930, April 7 (46 Stat.: 144), ids gene 


‘of soldiers, homestead credit-s—__ 199 
1930, May 21 (46 Stat. 373), oil and 
gas. leages2 3 3 a eS 141, 393 © 


1930, June 13 (46 Stat. 584); sale 
of timber on Indian lands--—--~~ TT 
1930, July 3 (46 Stat. 855), Colonial 


National Monument, Vitginia___ 155, 156 a 


1981, February 6 (46 Stat. 1069), 
~ Colonial National Monument, ‘York- a 
156 


» EOI aij a needa sere teret cs ee ; 
1931, February 18 (46 Stat: 4093), ae 
charges, Indian irrigation projects. 336 


1931, February 21 (46 Stat. 1202), | 
- Papago Indians.---.>.-------_ 370, 438 
1931, February 21. (46 Stat. 1205), 
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RICHARD M. LYMAN, mR 
| Decided July % 1982 


cok - Souprims? ApprrionAL. ‘Hloesrsap Brent Assrexaems_Wmow ; “Mixon Onn ee ao eee 


DREN, 


No right of additional entry “ander: ‘sections 2306. and 2807 of ‘the Revised oa. 
_ Statutes inures to the minor children of a soldier who never made a = 
e os homestead entry and whose widow. had remarried prior to and was: the » Te fae 
wife of another at the. date’ of adoption. of the Revised Statutes, not- = 
Pages _ withstanding the. fact that such widow, during. her. widowhood. and. prior on 
ae og to: the adoption. of the-Revised. Statutes, ‘may have made . a homestead entry Ae 


— for: less than 160° acres of land.’ 


7 oo Dixox, First Assistant ‘Beenetorys 


This i is: an. appeal. by. Richard Mu ia co from ncn of ae eae 


“ , rf Conimisatoher: of the: General. Land Office: dated’ May. 6, 1932, ‘Te a | a 
ee jecting his application, as assignee of J ulia E, Carney, daughter, and eee 
-. one of the two. surviving heirs of Eliza. Bump, widow of*Hiram 


3 Bump, to enter, under sections 2306. and 2307 of the Revised. Statutes, cree 
> the NWy,SEY, Sec. 14, T. 21 N., Rv4 E., M.D.M., California, ©. 
oy The apps lication i is haced upon the military service of Hiram Bump, ¢ . . > Ae 
- and: the homestead entry No. 4415 of his. said. widow, mage August. 

12, 1869, for the SE1,SE1, Sec. 30, T. 6.N., BR. 15 W., Ionia land 


os - district, Michigan. ‘Said application was filed ‘February: 12, 1982,and. 
was rejected primarily because the tract applied for had previously ae 
been withdrawn under the provisions of the Federal Water Power 
ue Act. of J une 10;:-1920- (41 Stat. 1063). ‘The decision: under. review oe 
also held, on. authority’ of. the case of Henry Fred Dangberg ( 43:-TeDi 0 s3 
44), that the additional right i in question never existed, and on the 


ra record presented this is the: sole question for determination, the ap- | : oo : 
ae pellant conceding that the lanil- was ‘not ‘subject to‘ location. ok ee 
_.... "The. record. shows that. Hiram Bump rendered the: requisite iii. Jes 


2 tary: service and died on or: ‘about Je fanuary 12, 1866, without Raving. 3250 
os made: a homestead. entry. He ‘left a. widow, the: ‘said’ Eliza ‘Bump, es 
- and three, minor children, two of. whom survive. "As above stated, 

- the said d wid on Parisi 12, 1869, which 1 was prior to. the adoption os 


re eerie) 


we “2 : we "DECISIONS OF THE DEPARTMENT OF THE INTERIOR - (vol. 


ce ot: ce in hee own right as: the’ head of 2 a family: he. ‘Saeed 


~ wife of her second husband until her death in 1897. 
‘The. assignment, from Julia E. Carney * assumes that het anbtoe the 


i said Eliza. Bump, became entitled to. an. additional. homestead right. 
ge oo OE LOO: acres, and that the said Julia, as one of the Grae aie 
ae ae succeeded. to a moiety (60 acres) of the right. 


-'. In the Dangberg case, cited by me ee ce eagle the Department 
held (syllabus)—_ ate ee -: eer, Sees 

No right of. additional. entry: ander. ‘sections. 2306 and 2307 ee the Revised _ 

ie Statutes inures to the minor children of. a soldier who never made a. homestead . 


entry and whose widow had remarried prior to and was the wife: of another.” 
~ at the date of the. adoption of the. Revised Statutes, notwithstanding the fact 


ob oe 7: that such widow, during her: widowhood. and: ‘prior to the adoption. of. the Revised , 
is - Statutes, may have made a homestead entry for. less. than 160 acres of land: 


ce in November, 1869, nd ‘so far as the record-shows she remained the - 


Iti is contended in the appeal that. the ruling thus Bhumcinied’s is = 


: i wrong; that inasmuch as an entry. was made by the soldier’s widow | 
for less than 160 acres of land a right of additional entry accrued, 
and upon the death or remarriage of the widow. without. having exer- 


ised the right, the full benefit thereof inured to > the. soldier’ s minor ~ 


children. — 7 Lo os 
After. careful éousilomtion the Department s sees no jeauicient rea- 


‘son for. changing its ruling on. this question. The soldier, who died» 


without. having exercised a. right of homestead, never had an addi- 


tional right, the additional right conferred: upon the soldier by ‘sec- 
tion 2306 being dependent upon the fact that he had previously. 
entered a quantity of land less than 160 acres under. the homestead. 
law. If the soldier had not: made a homestead entry for less than 160 
acres, the right to make an additional entry never existed j in him. or. 
in. his estate. _(Wiltiem Deary, 31 L.D. 19; Homer E. Brayton, 
. Bl L.D. 448; Inkerman Helmer, 34. 1.D. B41.) The widow of the. 
soldier. could; upon the basis of an. original. entry made by herself. 
~ prior:to: the adoption of the Revised. Statutes, so long as she remained | 
unmarried, assert an. independent, additional right, ‘but the statute. 


ee ~ confers the right upon. the widow upon the express condition that 
she be unmarried. oe 8. Maginnis, 32 LD. 14; rice s. Kline, 

86 LD. 311.) _ as he 
pe, Sooo Tn: the, case nee ‘tited: the ‘Departmant: erieeed numerous eee 

eee judged o cases. bearing upon, the question involved, and said— eae ec ts 


Bip ag "The cases: cited and all other cages touching the existence of such’ additional. 
+. wight in favor-of a widow. of a soldier hold in effect that it: is: only. in- case. oe 
“3. > sueh widow ‘was. unmarried at. date of the legislation ‘conferring the. right,” 
that she. was vested therewith. No case is found which expressly or im- - 
anton ~ pliedly” recognizes such. ‘right as: existing or. arising in: favor of a soldier’s widow _ = 
_.- who was not unmarried at date of the act which bestowed it) The reason 
oe is that ity was a compensatory gift to her as the relict and: ‘Pepe esentative of the a 


-“ 
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e.. - ponder, and: in. reeoeniton: of his. military. service. If she were remarried ae oe 
ae sole reason. for bestowing: the right pon. her .no: longer existed. hy alge 


In the present’ case ‘the widow remarried prior, to ‘the: passage. coe ee 


oa ae act. and was. married at: its. date and ‘until her death. “Hence ~— 


2 ~ said. widow: never became entitled to an additional homestead tight . iio: 
| : under sections 2306. and 2307 of the Revised. Statutes. per oa 


_ The’ decision of the Commissioner 1s be hens tk 
re , ee ie ae cr ee | Afra. 
"RICHARD Mw. LYMAN, a R. (ON REHEARING) 
‘Decided February Ad 1988- 


oe Sorprans’ Apprrion a Houmsreap. Rygun—Assrenncont—REMARBIAGE OF s Wioow— a ee 


STATUS. OF Minor CuItpaen OF Sorbie. _ 


- Under the provisions | of Section 2307 ‘of. the Revised Statutes, ithe! minor. ae iin 
ease children of the ‘soldier . are> ‘disqualified to. make a ‘soldiers’. additional. — ie 
“entry if the soldier’s. widow remarried prior to June 22, 1874, the date. 

of the adoption of the Revised Statutes, even though prior thereto and 


after the. death: of. the soldier she had made an original homestead entry 7 
of less than: LOD HEC ie ee : | 
PRIOR ‘DECISION ‘JRUAFFIRMED,. 2 a hie ait 
Departmental | decision. in ‘case. of Henry. ‘Fred Dangderg as LD. 54) . 
| adhered LOS ae gr A sg, gf Meese gan 
oe Drxon, First Assistant Bidthiges = - eo Pigs a er 
Motion for’ rehearing. has been filed. “on \yehalf ee Richard M. 
Lyman, Jr., in the matter of the Department’s decision dated July 7," 
1982, affirming: the. action. of the Commissioner of the General Land 
- Office of. May 6, 1982, in rejecting Lyman’s application, as assignee — 
of Julia E. "Carney, daughter and one of the two surviving heirs © 


°. of Eliza Bump, widow of Hiram Bump, to enter under sections 2306 
and 2307 of the. Revised. Statutes certain, Jand 3 in ‘the ‘Sacramento, oe 


: : donees of the: ‘right. under section 2307.° 


| California, land. district. 


7 follows: 


“As stated in the motion for rehearing t the > question presented i is Sas * = “ 


The: only, ‘point: involved: in this case is: whether the mainor . ehilaren of a: ee 


ae soldier of the civil.war whose widow made a ‘homestead. entry of less than 160 0. | 
- aeres prior to June 22, 1874, and -who. remarried prior to the enactment of ‘the he 


- soldier additional laws. ‘are. entitled to a soldier additional . Hight. under. ‘the ae ee 


: eo of secs. 2304, 2306, and 2307, ‘R. Ss. 


This ‘conceded in the motion ‘that the: oe Had: no 0 tight oss : eS a 
ee of her: remarriagé, ‘but it is urged. that the children were e entitled as. ae 


oe “In the case of He enry Fred Dangberg (as io 544) cited: ‘by: ete 
. “iDepactmant in ‘the decision complained of, the identical me * wee 


| ee was: considered. In that, case the Department said: 


ae “This case has been fully argued before the Department, otemly inde in . briefs, 7 a 7 . Ss 
(After mature. - consideration, . the Department is convinced hares: no wight: oe 23-58 


a 
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: : of land. 


a ‘additional entry inured to Mrs. ‘Tuttle under the facts. of: this ease  (aee. 8 : 


, of: ‘Ernest B. Gates, 41 L.D.; 383), and that it would. be an unwarranted per- 


age version of. the letter. and spirit of the statute to. hold that" a right. of addi- 


tional entry inured to the minor heirs of a soldier who never made a homestead ~— 


entry and whose: widow had remarried prior to, and was the wife of another, ‘a 


at the date of the adoption of the Revised Statutes, notwithstanding the’ fact ae 


that such widow, during” her widowhood.and prior to the adoption of the 
‘Revised Statutes, eae ke have made. a homestead ny: for less. than. 160 acres: i - 


In the brief in peers of: ne motion jeune Abie en a - 


: | “4 holding i in the Dangberg case is wrong and should be overruled, and ao : 
_ the arguments presented in support of this view have been. carefully _ a 
considered. Counsel maintains that the widow’s entry was a proper 


basis for an additional entry exactly the same as if the entry were | ; 


~~ made by the soldier; that section 2307, R. S.,; gave to these orphan ~ 


; children’ by reason of the mother’s ‘remarriage the. right to make the — 
additional entry she would have had if she had not remarried; and — 
that hae were donees of the wight as minor. children on Ju une 22, - 
| The reasons. for ‘the Accson in te ; Dinter: case are ee . 
stated therein. The Department there held-that..no right of addi- 
tional: entry. inured to the widow and that. it would be an unwar- 
- ranted - perversion. of the letter and spirit of the statute to hold that: 
a right of additional entry, inured. to the minor heirs of the soldier 
~ under the facts ofthe case. The same reasoning appears to be appli- - 
~ cable to’ the case under consideration and the arguments prerented | 
_ afford no sufficient grounds. for a different conclusion.» Mea | 
= Upon further consideration the. Department, therefore, finds: no. 
~ reason for disturbing. its. former decision i m n this case and the motion 


for rehearing i 1s accordingly. Do 


7 wu : UNITED VERDE COPPER, COMPANY, HENRY a ATLEN, ASSIGNEE 2 : 
: (ON PETITION) © - ‘ 
Decides Tuy 18, “i982 


8 Wyannorre ‘Scaie agar “REPRESENTATIVES—=PATENT, 


“Under. the. ‘stipulation | in. the. supplemental agreement cbitatied®: in’ , aiticle 9 we 
. of. the treaty-of January 81, 1855, the rights of the: parties named in the 
/ ~. original: agreement contained. in- the Wyatdotte treaty of March 17, 1842, _ = 
a es inure, to and may be exercised, -by their heirs or legal representatives with: ee ; 
 out-restriction, and such heirs or legal represeritatives may exercise those © 

ie oe » rights by the. making ‘of. Serip locations and Teceiving batents. therefor in ae : 
7 ° their own names. es pee) ee a i ier aaa eS 0e © 


| Pao. DuparrMenrat Dectston Mopurimn. | 
_ Decision | in case of H as d: Allen- ASE LD. 598), modified, 
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me Drxox, First Assistant Seoretary: 


The United Verde Copper Company ee filed petition for oc'enenstig ee 


ee of supervisory authority ~in the matter of the ruling of the Com- 
‘missioner of the General Land Office in his letter of October 22, 1925, a 
to the register of the Phoenix, Arizona, land office (Phoenix 04802). pa Oe 

with respect. to’ Wyandotte certificate No. 9, Indian: ‘B-250, "Wie 3 ey 


was returned to the local office for delivery to ‘the claimant. company, ae - : : 
the. application to locate filed. by Henry se —. (aetae Sapte: ee 


been: rejected. 
Z The. Commissioner instructed the register as follows: - 


You will, advise the. said company that in a ‘decision dated. April. 26, 1909 ea 
(see 87 -L.D. 596), the Secretary held that patent, if issued, would be in the = 

: hame of the reservee. (Henry Jaques) ‘and that- Henry J. Allen was. only recog- ; ea a 

. nized in this: case as attorney in fact for the. heirs and legal: Pepresentatives, we ie tae. 


Henry: Ja aques.. 


- The: claimant company 7 states 5‘ that, it ‘parchissd t tha: cerficute ae a 


a valuable consideration and now invokes. the ‘supervisory power. ‘of 


the. Secretary to the end that: authority. be. ‘given ‘said company. to 


make a new. location ‘upon which: patent may issue in the name of 
the company. The right asserted is based upon certain agreements 


- between the United States and. the Wyandotte Nation, entered into a 


March 17, 1842, at rae BI), and J oe 31, 1855. Cy Stat. 1158), : 
| respectively. Z 
—.. Under. Article. 14 of ihe origtaal: treaty, ‘the ‘United States pgredd : 
| « to grant by. patent. in fee. simple to each: of the following-named - 
persons, and their. heirs, all of whom are ‘Wyandottes by blood or 
--adoption,. one: section of. land: of six hundred. and forty acres each, 
out of any lands-west of ‘the Missouri: River set apart for. Indian 
_ use, not already claimed or occupied by any person or. tribe.” The 
beneficiaries” are. named. in the article. The following restriction : 


against, alienation was imposed: “ The lands hereby. granted to. ‘be... 
~ selected by the grantees, surveyed and patented at the expense of =, 
the United States, but never to be conveyed by them or their heirs, oe 
~~ without the permission of the President of the United States.” oa 
~The: agreement. was: Sapplanees by Article a of the treaty of Gene 


Og anuary 31, 1855, as follows: 


It is: stipulated and: agreed, that" eacll of ‘thé individuals, to ae one rae hake 


| gone were granted by the fourteenth article of the treaty of'March seven. = 
teenth, one thousand eight: hundred and. forty-two, or their’ heirs or. legal. 9 


“= representatives, shall be permitted. to. select. and. locate » said. reservations, ‘on. ee : 


apy. government lands: west. of. the States of. Missouri and Iowa, subject. to. : : Oke =o 
preemption. and: settlement, ‘said. reservations to be. patented by the United = 


| States,” in: ‘the names. of the reservees, as soon as practicable after: the selec- - 


_ tions are made; and the reservees, their heirs or proper: representatives, shal oy 
vine E have’ the. unrestricted | right ‘to. sell:and convey: the: same, whenever ney may co a 
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a2 


7 : : think. proper ; ne in cases where. any of. said’ reseivees: may. aoe te en : coe 
a prudent and. ‘competent. to manage their affairs in a proper manner, which ee 


~ ghall be. determined by. the ‘Wyandotte eouncil, or. where any ‘of them have died, __ - 


e | Teaving 7 minor “heirs, the said ‘council shall appoint proper. and discreet: persons : ie | 
. to‘act for such-incompeétent persons, and:minor. heirs, in the‘sale of the reser- 


vations, and the: custody. and. Imanagement: of the. proceeds thereof, the ‘persons: cea 


Pea so appointed, to have full authority to: sell and dispose of the reservations _ ee 


pe in such cases, and to make and execute a good and valid title thereto. 


It will be. noted that i in accordance with the supplemental agree-_ a 


a : an the class of beneficiaries was enlarged and restrictions against. 


he oe mice Gor were removed, the parties entitled being each. of the indi- “ : 
-” yiduals to whom reservations were granted by the 14th article of 
~ the original treaty, or their heirs or legal representatives. “Any of. 


| these were to be permitted to select and locate said. reservations. | ‘The : 


Pe reservations: were to be patented in the names of. the reservees aS 


goon as practicable. The reservees, their heirs or proper. representa- 
| Coe were accorded the unrestricted 1 right to: sell: and a, the. 
Same. ee ee. oe Pages | | | 
_. It seems: to hae ion the a edon of the partiag 4 to. ) the. supple- 
‘imental agreement. that the rights of the parties. named in the origi-— 


nal. agreement would inure. to and could be exercised by. their heirs — 


or: legal representatives without. restriction. . In other words, such 
~ heirs and legal representatives ; as are shown. to possess the right may 
exercise it by the making of locations i in their own. a and recelv- ~— 
ing patent therefor in their own name. pre see : 
| The term .“ legal representatives ” ‘Is- nob necessarily Peers | 
‘to the personal. representatives | of one deceased, but is sufficiently 
~ broad to cover all persons who, with respect to hig. property, stand. 
in his place. and represent his: interests, whether. transferred to them 
: by his act, or. by operation. of law.. New ¥ orks. Mutual Life Insur- 
ance Company. v. Armstrong (117 US. 591, ‘597 ). In land cases. 


the term ‘has ‘also been. used in. its broader sense to include repre- 


. “sentatives of a. grantee by. contract, as well as by. operation. of law. 
». Hogan vy. Page (2 Wall. 605). Numerous: other. cases may be cited | 


in support of the definition of the term to warrant. the. conclusion °% 


= ~ that. the designation is broad enough to include all’ persons, with. 


i “respect to another’s property, who stand i in. his place and represent... 
his interests, ' whether transferred by his act, or by operation. of law. 


oe Viewed in: ‘its. broader Sense, _ it seems om the wording of the ue 
ae stipulation . and» agreement. in the treaty of 1855. that it was the - 


ao intention: to include heirs: and ‘legal representatives as: ‘beneficiaries : 


| on equal footing with the original grantees, and in consequence that 


sian 2 they should be. ‘recognized as, beneficiaries in ‘their. own right, not 
only entitled. to. locate the land, but to. receive patent. therefor. AD 32 


oe _ their oy own name, . The construction in n the Department's decision. of i 


oF ver 26; 1909 (ar ie D. 596); ‘te. the: coutiary 3 is. -stiodified cnrdin gl: 


oo Phe: petition accordingly is granted: and the petitioner. will be: recs wae 
ae ~ ognized’ as a qualified: applicant, and patent’ may issue in the: name — eo 
> of said. applet, ‘provided. due’ compliance : with the. daw. in. a all oe 
ge respects is: ‘shown: ; OF ee geet a, Piatt Gee nee Saha RS SOE ae ai 





Bor 0 oF TIME ON OIL AND GAS. ‘PROSPECTING PERMITS re = 


UNDER ACT OF JUNE 30, 1932 
"Regurarions 


-[Cireuar No. aim 


| Drrarnicaye oF THE Y Daron’ 
| — Genzran Lanp Oencm: 
_ Washington, Dd. Cs dual i, 71998. 


= | Recrsrans, U ‘Uniem Shia ieee Orrices: > : coe 
+. The act of Congress ee Tune 30, 1932 (abi, Ne 0. ant, 2a cao 
— _ Congress): reads as follows: | oe 
Be it enacted by the. Senate and House ot Ropresentaiwes ot the , United i Btutes re 


an ba] : "DECISIONS: oF’ ‘THE: DEPARTMENT OF’ THE: INTERIOR | a te, eae 


2 in Congress assembled, That any oil or gas prospecting permit. issued. under the ares Hel : 


_ “fet of February 25,1920 (41 Stat. 437), or extended under the Act of January = | 
a 11, 1922 (42 Stat. 356), or as further extended under the Acts: of April 5: 1926» nicl 
eS nk (44 Stat. 236), March 9, -1928 (45. Stat. 252); and the: Aet of. January 28.. 1930 eee 
ea (46. Stat. 58), may be. extended by. the Secretary of the Interi ior for.an additional a ee 
ee period of three years. in, his. diser etion, on such. conditions as he may prescribe.  - 
See, 2. Upon. application to the- Secretary of the Interior, ‘and ‘subject: to. valid 
intervening rights. and to. the. ‘provisions of. section a of this Act, any) permit TORS Be 
ig “which: has already. expired. because of lack of’ authority ‘under existing. law. to. eek ~ a 
_... mmake further extensions: may. be extended: for a period of three years from. the ae as 
vee Gate of. the passage of: this: Act. a Pe ag. See ay a ee 
Applications for. ‘@xtensions of fae coming alan the provisions’ oe 
ae of this Act may. be filed with the Register of the district land office er 
Pdr. with: the Commiisioner of the General. Land Office, Washington, 
a. on The application should | give. fall and definite information. = 
regarding expenditure: of money. for development. work under the — Oto 
eas and for reliable geological surveys. of. the lands: ‘involved. . ee 


qeee 


3 showing. — 


eos In any case 5 ehiees the permittee ve filed bond os protect! a- -diirtaed. Sy 
- claimant of lands. included in the ‘permit, or because: the lands. are ins © 
Fae aes reclamation project, consent tof the > surety to” remain n bound during: ee ca 


ces sad dates of | ich. ‘expoliditures, ‘purposes for which tudes and fo eae 
whom the ‘payments were made. If the permittee has secured geo- 
oe logical : surveys of the lands, copies of the reports. and maps thereof — of 
nee should be. filed. “Any other facts which the ‘permittee believes will: 5 
a _ show: equities. in Support of his Application should be included 3 in the aoe, 


aa Bees "DECISIONS OF. THE DEPARTMENT OF THE INTERIOR he “von — 


a the extension per ae be furnished, ao hae the bond by: its noe 

terms covers extensions of time that may be granted. Also such bond. oe 
-__as’may be considered necessary and sufficient may. be required con--. 

-- ditioned-on the abandonment, under. the supervision | of the supervisor se 


_ _ of oi and gas operations, of ae wells. drilled o on the permit lands. | oe 
: ae | — Rig mow ae 


3 | : | “Ammar: 


ne onumasstoner.. 


ces M. oe Pe Neste 
| First Assistant Seoretary. 





NEW ‘MEXICO v. “ALTMAN ET AL. ox PETITION) 
a "Decided aly 18, 1982 | 


Z Seu00r LAND— MINERAL Lanps—New Mextco. a oe oD oe rae 
Section 15 of the act. of September 9, 1850, which act provided . among other 


things for the establishment of a. territorial. government. for. New Mexico, i 


. did: not contain’ a grant in praesenti” of sections 16 and 36. in each : town- 
ship in that Territory, but merely a reservation. of those sections: in eon- 
templation. of a future grant. by Congress. ° 


: “Dixon, First. Assistant Seoretary: 


On May 24, 1932, the Department nee a decom of ihe Com: 


: missioner of the General Land Office. which dismissed a protest made | 


by the State of. New: Mexico. through its Commissioner of Public 
- Lands against the i issuance of a patent under mineral entry for any 


portion of lots 1, 2, Band 4, See. 36, T. WS, R 2 W., NMPM,, oe 


New Mexico. 
~~ The record ‘hows. that ee towmelin' was ee in 1867 and | 
‘the survey approved in 1868. The surveyor returned the. land as 
; mineral. in character. | Fort. Bayard Military ‘Reservation, covering 


- < most: of Sec. 36, was created in 1869, but its boundaries were not. 
- defined until 4908, said lots being outside of the reservation as then - 


. - identified. “Mineral patent was issued in 1903-for a portion of said 
“section. | Adverse proceedings: against: the State were brought in 


=, 1991, charging the land was mineral in character and the State filed — 


a "> answer, but later withdrew ‘it, waived a hearing and. conceded that. © 


: a e the section did not. pass to ie State. under its grant of school i 
‘eee Jands | of June 21, 1898 (30 Stat. 484). | et, 
It was: contended by the State in its cae from the action: deny: ee 


Sao ing its protest that title to all of section 36 vested in the State upon 

: — - : its ‘identification by survey in 1868, by: virtue. of the provisions. of | “ : 

oe section. 15, act of September 9, 1850. (9 Stat. 452), which contained — <n 
“Ro exception of 3 mineral lands; that the Department had x no juris: eee 





ce ee _ DECISIONS. or THE DEPARTMENT OF THE INTERIOR | a Te heen 





oi . a to. inquire: itito: the sinsial ae of the land ie a = 


a proceedings: ‘being: void,. and the waiver and concession of. its. com- Serer 
» missioner. being. likewiaé’ ‘without authority ; that. ‘the patent. issued 
>. to the mineral. claimant was void... The Department. disposed. ofthe 





: 2 - contention as. to. ‘the asserted effect of the act of 1850, SUPP Ay fae : 
ess these words— PN OS Oy ots ig nee Coes 8 a ee ae 


But ‘the act. ‘of 1850 “aia noe evant’ fie sections’ ‘therein specified, Tt emesis Com 


5 ea them in. ‘contemplation’ of a future grant, and the legal. title thereto # 
“remained in the United: ‘States. Jane Hodgert ees L:D. 632); ; Rolond. Braith- ce 
- qwaite: (14 LD. 218). In this connection. see the cases of. Barkley v. United. 2 ae. 


-: States (19 Pac. 86) 5 United States ve ‘Biset 8 Pac. a) United. States. Ve Oe S 


ay (41 Pac. 720). 


= SThe: attorney. pee of New Mexico. byl letter: of J ae %, 1932, ree ae 
quests reconsideration. by the ‘Department of the ene quoted, ma eee 
which he states— ee ee ar ee 

oo See. 15. of the organic act, which was ‘an. act of  Séptember’ Sth, 1850, “reserved” ees 
Po neetibtis 16° and 86 for- school. purposes.’ No reservation whatever was.made_ 


of minerals : in the act and no ‘such: reservation 1 was made until the act: of oe 
; 21st, 1898. | 


It appears ie us that in view of the act of 1850 the land was: identified “upon : 


tat approval of the. ‘survey in. 1868: 


The Executive or dex for withdrawal of public lanag ‘tor Fort ‘Bayard | Mi 


tary. Reservation: Was : not. until 1869, ‘and. it: would seem that this being. true. 7 


a - and no mention having been made in’ ‘the act. of 1850” of any mineral reserva-- - 


tion, ‘that ‘the. State had® ‘a. right | to. assume that. it had ‘title to. these lots. and S : * 


that it in. fact did have. 


The letter will be conaitlored’ ag an in fornial: petition for the e exer- * et 
cise of supervisory authority: by the Secretary.” aoe ; 

Section. au) of the act. of September 9; 1850, supra, reads as follows: i. 

“That when the lands in said Territory shall. be surveyed under: the direction 


of the government of. the United States, preparatory to. bringing the. same into 2 
market, sections numbered. sixteen. and thirty-six. in each: township in said Ter-. 


_ xitory. shall: be; ‘and ‘the: same are hereby; reserved. for. the ‘purpose: of being = bane 
-.. applied to schools in: said ‘Territory, and in ‘the States and Territori ies, Dae 
ue to be erected out of the SAME, Oar ee ee a: 


The proposition: that. acts: ‘of Caplegs using. ahi or. in aubetautisliy?” a. 


: - “he similar’ language. are in effect a grant. of land for. school ‘purposes to | e 
Pa - fe State, and that. the title. passes to the State upon. the identification. ae : 
ee of the sections by survey is not new in the Department or. the courts. 


Examination of. the. reported. cases .where this question: was pre- 7 


7 oe sented discloses that its: interpretation of the: act 1s-in- harmony. with Ee 
the weight of authority. In addition to the cases cited.in the opinion. - cose. 
_.-- challenged, which: of themselves are sufficiently i impressive. to remove =. 
all doubt, attention is invited to Union Pac. Ry. Co. v. Ke arges (169° 
ae Fea 450), which construed section 16, act of Mey 30, 1854, pos Stat, : — 


eee _ DECISIONS: OF ‘THE DEPARTMENT OF THE: INTERIOR “vo. 


aie OF 1), > organizing the Territory of Nebraska, which j Is. i identical i in Van a 7 


one. guage with the provision under: consideration. The Court. said :. 


By ‘this section no. grant: of the lands was made.- “Tt: simply. ‘constituted ere 


ne "reservation: of the: sections for: the purpose specified. No’ grant of these sec 


ee Bee) tions was’ made to: the territory or state until the enabling: act. of ‘Apr il. 19, seve te ge 

oy (chapter 59,- 13 Stat. 4%), section 7 of which reads as follows: | oe 

ee “And -be it further enacted, that sections. number sixteen and ‘thirty-six ia” sate 
ea every ‘township, and when ‘such. sections have ‘been. ‘sold or otherwise disposed : - 


z ee of by any act of Congress, other lands. equivalent. thereto, in legal subdivisions va 
of not: less than one “quarter: section, and as contiguous” as may. be, shall be, oe 


7 — are hereby, granted. to ‘said state for the support of common: schools.” Pare 
~~ > This is the first enactment. containing a grant of these sections,. and “bbb © ve 
Co a acceptance. by the state of the enabling act, and. the state’s. admission into. the | 

“Union, a vested right to these sections was first acquired. Nebraska was —_ 
eae organized. in. Februar Ae 1867, and. accepted the. ‘provisions of. the enabling act. 

; By such. acceptance on the: part of the” state, it acquired a vested ‘Tight’ to | 

fee sections 16 and 36 in each township which. had. not, at the time, : been. in any 

~ nanner disposed. of by. the. United States. Until such vested right. was acquired, 

“2 Congress. had full. power. and authority to. make such. disposition: of these. “See-" 


; tions, or portions thereof, as it saw fit. State. of Minn. v. Batchelder, 1. Wall. 
109, 17 L. Bd..551; ‘Frisbie. v. Whitney, 9 Wall. 187, 19 L. Ed. 668 ; ‘Emblen We 
7 Lincoln Land. Co., ‘184 U. 8, 860, 22, Sup. Ct. 528, 46 L.. ‘Ha. 736. oes 


mo _Construing this same provision. ‘relating to. Nebraska, in aon | 
| Pacifio Ry. Co. v. “Douglas County (31 Fed. 540), the late ‘Justice 


Brewer, then a circuit judge, held that when such lands had been 


| reserved by. Congress, Congress will not be presumed to have intended .. 
a disposal of them in any other way unless the intent is clearly ex-. 
. pressed in the act of Congress, and he further held in that case that 
the grant of Congress to the. Union Pacific. Railway Company of a 
right of way by act of J Fuly 1, 1862 (12 Stat. 489), gave to the com- 
pany. a right of way across. the: school lands. of the Territory. of 
Nebraska, reserved by the provisions of: the organic. act of 1854; 
SUPTA, thus clearly: holding that. Congress. had such control over ae ; 
-. school lands after they had been reserved for the benefit of the — 
ag schools of the State of Nebraska, that it. could grant to the railroad oS 
| __ company the right of way. | es 


Pa ee Ney ‘Supreme Court of Qidahoma, in: “Perriiony. ve - Ghottane, 0. é : a 
Pe WwW. Ry. (95° Pac. 420), construed a similar reservation of Secs: 16. 


~ and 86 in the organic act of the State as not a grant, ‘following the .*) 
Se rule in Barkley Vv. United States. (Bb Wash. ‘T. 522, 19: Pac. 36), and 
Bee United States v. Bisel (8 Mont. 20; 19 Pac. 251), cited. by the De- 
| partment i in its decision of. May 24, 1982, supra, and Union « Pavifio ue 


oF ate Ry Co. ¥. Douglas County, SUPTA. oo 
- It is. also: noticed: that in: United States * Vv. Eliott YA. Pac, 720), oP 
oe the Supreme Court of Utah, construing section 16 of the organic act 
wo of Utah. ee Stat. 453, 48T ), ‘the same In: a yangasge as section 1b of the: “ee 


: ae "DECISIONS: OF: THE DEPARTMENT OF THE INTERIOR coe: eee 


as Pees ee for. New Mexico; tha sae pavers its: pre evious. ae ae ee 
een | ee & ‘Utah, 889, saying” ‘(page 721), “And, considered ‘independently se 
of the qudhorities cited, the statute reserving the lands can not-by = 


| oo any possibility, k be tortured into a » grant of the lands to the territory = 3 
: On J uly: 29, ‘1864, an ace was ee by: Conga to: “establish te ? 


: a ‘office of surveyor: general. of New Mexico, Kansas and Nebraska, to a 
grant. donations. to actual settlers therein, and. for other purposes. . Pa 
"sie (10 Stat. 308). Section 5.of said act, ‘which applied to New Mexico, ae 


: 3 : ie is the same in language as: section 15 of the act: of 1850, supra. er es 
In Dugan v. UM ontoya (1738 Pac. 118),. the. Supreme. Court of New ee. 


. - Mixieo: held that said. act was not a grant of sections 16 and. 8 
to the Territory. of New. Mexico, ‘ “but. simply. provides that when ee 


such. townships, embracing: such’ ‘sections, should be surveyed, that | 
the sections named were reserved, for ihe. purpose of being applied ae 


“to schools i in: said. territory.” “The court upheld. a grant of a right 
of way for station grounds on a part of a section 16 in that. State 
to the Atlantic and Pacific Railroad Company by the act of Congress 


. of. July. oT 1866. (14 Stat. 292), which provided for a right of way : ae 


over public lands including station ‘grounds, etc. 


' In deference to the ‘wishes of the Attorney General, ‘the Depart- oh 
_. ment has further considered the question, “but sees. no reason to. 
| oepay from’ its + previons: conclusions. The > petition is # eeconding’y ce . 





2 we Be pT: poeeee en a Po ian | 


by EXTENSIONS OF TIME FOR PAYMENTS ON HOMESTEAD. ) ENTRIES. ae oe 
ON SOUTH HALF OF | FORMER COLVILLE INDIAN Y RESERVATION, oe ae 


_ WASHIN GTON 


" Ixemmvomons ee . fee a 7 ie sak ee 


| Derarrmyr OF THE : Lwrertor, | 
oT. GENERAL Lanp Orricz, 
ee ie Washington, Do, , July 22, 1988, 
--Recisrn, Srixine. Wisse: | 


Your attention is directed to. the act, of Congress approved J ne me 
Pac m1, 1932, ‘Public, No. 196, which. reads. as. follows: a J8 


eae “That. the’ ‘Secretary of the Interior is. hereby authorized, in his. foe io oe as 


q : “extend: for a. period of not: to. ‘exceed. two years the time. for the payment. Co, 
amy. installment or installments due, or: hereafter. to ‘become. due, of the.pur-. =e 


a chase price’ for: lands sold. under the Act’ of Congress approved. ‘March . 22, ah ee i 7 


“>. 1906 (34 Stat: 80) : Provided, That the payments extended under. the’ provi- oe 
a “sions of Public Résolution Numbered 33, approved March: 19, "1920: (AL: Stat. — oe 
eX 585), may be: extended. hereunder : Provided further, ‘That: any” and all pay- : ae, 
+ et must be made when due unless the entryman applies for” an extension. ae a 


ee ae "DECISIONS oF THE DEPARTMENT OF THE INTERIOR Vol ee 


ace 


“and: pays interest’ for. one year in advance at 5 per. centum per ‘annum. ‘upon - 
-. the amount due, and patent shall be withheld until.full and final payment =~ 
© of the purchase price is made in accordance with the provisions hereof: Pro- 
oe vided further, That where payments are extended hereunder for more than ~~ 
one-year the same rate of ‘interest, shall be paid in’ advance for the ‘second — ee 
“7 year: And provided further, That. failure to make. any payment that may be. _ 
rae due, unless. the same be. extended, or to make any. extended’ payment : at or 
before the time to which such. payment. has: been extended as herein provided, 
aoe shall forfeit the entry, and the same ‘shall. thereupon — canceled, and es | 


Co a ae all. payments theretofore made shall be: forfeited. 


~The. act, of March 22, 1906. (34 Stat.. 80), niibhonsitoe a opening ie 


ene - of lands on the south: half of the Colville Indian Reservation. to ns 


ae ~ entry, provides. that. one- fifth of. the purchase price. shall. be paid hi 


: f at the date of entry. and the balance in five equal annual installments. — 


The. act of March 19, 1930. (41 Stat. 535), authorizes an. extension 


- . of time for. payment. oe any. annual installment from year to year 


< upon payment. of interest in advance at the rate of 5 per cent per. . 


- annum, provided that the last. payment and. all other’ payments. are 
completed within a period not. exceeding one year after the last 
payment becomes due by the terms of the: act. of March 22, 1906— —— 
that is within six years from the date of entry... a 


- The act of: June 27, 1932, ‘supra, authorizes ‘tlie sca of the ae 


Interior to grant. further extensions of time for. payment not. to. 


>. exceed two years—that i is, under this act' the time for. payment may - 


be extended up ‘to eight: years from the date of entry, provided such 
an extension is obtained each year by the. payments of. interest im. 
advance at the rate of 5 per cent per annum. a - a 

You will promptly serve notice. on each person. “whose. ‘payments 


-are in arrears that: he will be allowed 80. days: from receipt of. notice. a 
within which to. pay the principal and interest in default or to “obtain: 


-an extension of time for payment of the principal by. payment of: 
the interest. on each installment. from. the date when it became due - 


« to the anniversary. of: the entry next occurring after such notice. 
Any entryman may, if he so desires, file a relinquishment of af oe 


is; : portion. of his entry and request that the money heretofore. ‘bald be: - 7 


2 a applied on the part. retained. (46. L.D. 982). ae 
If the action herein specified is not taken. within the t time mice ve 


co cancellation. 


ae in each case, you will apo the Rcgecmr entries to this office efor 


“ xs C oe oe 
: Commissioner. ae 
"Approved: a = Pa ae a te 
doe. M. Drxon, 


| First Assistant Seoretary, 


Oa Ba "DECISIONS or THE ‘DEPARTMENT OF THE: INTERIOR AB rae 


. ee 0 WATER USERS ON IRRIGATION PROJECTS—ACT ae a 


~ APRIL I, 1932. 


“Opinion, Tuly 25, 1932, a 


ge | Rucramaron-—Inaieani0n Prossor_Rexaen 4 TO Wares Usms-—Sraroromy Cox- woot we 


oe STRUCTION. 


co i users. ‘on irrigation projects constructed ‘and. ey under the: selves = fe | 
tion: law, being a: relief act, should. be. liberally construed, and. when. so Fp Ex 
aa construed, sections 1 and 2 thereof, which are descriptive of the two. large > 
. “bodies. of water users, namely, organizations and individuals, include the.) 

| adage on: the. Garland Division Of. the Shoshone project, Wyoming; ta) 

ee and on other projects. Rie: ; ‘. ae : 


5 Foner, ‘Solicitor: ae E : oS a s om Pa — “ oe ee 


You [Secretary of the Tnterion) aoe subnitted’t to. me os ‘spinon oe 


ie. the question, propounded by. the ‘Commissioner | of ‘the Bureau of i 8 i: 


; Reclamation, whether ‘the so- called nonconsenters. on. the. Garland | ae 
Division: of the. Shoshone ‘project are. entitled. to: the benefits, of ee 

section 2 of the act of. Congress. of April. 1, 19382 (47.Stat. 7 5). . oe 
The Shoshone Irrigation District, a State quasi-maunicipal ¢ cor- 
-» poration, was formed to include the lands formerly. comprising. the. 
- Garland Division of the Shoshone project, Wyoming. | On November = — 
-- - 4, 1996, the district entered into a contract with the United States 
to pay the construction. charge. of the portion of. the project within 


the limits of the district. ‘The land had previously been covered by 


. water-right applications signed by. individual landowners and entry- on 


men and the district. contract. left. such persons the option to remain 


~~ under their existing contracts: or ‘to modify them. to conform to. 


~ the district contract with the United States, ; in which case the con- — 
forming | landowners ‘would be entitled to a longer. period within 


which to pay their construction charge, but would ‘be subject to a ~ 


“joint liability, i i.e., to a- liability which by. reason of default.of other | 


~~ landowners. there. ‘might be an increase in the amount of. the con- 2 
: struction charge to be paid by the individual landowner « or. entry- — ae 


oe man. The. moneonforming, landowners: were called. nonconsenters, te 


; oe but lected: to carry, ‘out ‘thi! provisions of their water- right . 
ane application contract. . With. ‘the consent of: ‘the ‘district. and. jhe 
a _ United States the nonconsenters may now assent to the district. CONG is 


tract with the United States and. | modify their individual contracts _ eee te 
- accordingly. — a 
Ss - The.act of Congress ee to’ is gomatimes «called the torsion am ae 
ae act o of 1982. av battempte b im sections 1 and 2-to. divide all water eect ee 


be ieee "DECISIONS OF THE DEPARTMENT oF. THE INTERIOR Vol ee 


= > - “into” so ones namely: those. defined in. eeion 1 which: have i a 


oa through districts or water: users’ associations contracted with the. oa 
United States for repayment of the construction charges, and those 
“defined in section 2, in which there are no organizations to contract 


ho collectively. but where each individual. water- wight applicant or Hs a : - 


~ man must accept the act. : me 
, hoe SS section 4. of: the act ‘ihe organizations atid: eraiyidualse are: epee’ ee 
ferred to in the. same sentence in this manner: “ At the expiration. Lees 

of the period for which deferment of charges is made under this act 


2 aS : all districts, water users’. associations or other water users’ ‘organi- se - 
a zations. and -all individuals —_— the provisions hereof shall. — 


resume payment of charges” And near the end of this same | 
section it is stated: “In the case oat any district, water users’ associ-- ie 


ae ations, or other water users’ organizations, or individuils under con- 
tract for payment: of construction ‘Charge ” ” etc., while in section 6 - 


oe we find the same reference to. organizations ‘and individuals as. ‘fol : 
oe lows: « The ‘Secretary of: the Interior in his discretion is further bee 
~ authorized to defer the payment. to. the United States. from any =< 5° 


sa water users’ organization as defined in section 1 hereof and from. 
ce any individual water-right. applicant . or. ‘entryman of construction. ae 


. charges ” ” etc. These references to the statute clearly. indicate an 


a i intention on’ ‘the part. of Congress | to. include all water users. within . a 
ces the scope of the act and does not show. a plan. to exclude any “indi~.: 
vidual landowner or a ‘particular. class of landowner. In defining oe 


the two. large groups, namely,.those who have contracted collectively ee 


; : a and those who have contracted. individually, and for the- ‘purpose of | va 
a excluding individuals ‘under Warren Act contracts, the language in. a : 


fe the first. three lines of section 2 of the act. was adopted. — aise 

"There is. clearly’ no intention. expressed i in the history ‘of the: ee ees 
wees lation, in the. ‘Department - or other correspondence, the. hearings _ so 

| -- before the. Committees, or the debates in Congress, to indicate that 
it wanted to. exclude. nonconsenting. application landowners. from oe 
. the benefits of the act. The. act of Sioa 1, 1982, isa 1 relief act. and” s. 
rs it should be liberally construed. co oe 
It is my opinion that it is a jason able. construction: ‘of the. ae hac 


he & say that sections 1: and 2 were descriptive. of the. two: large bodies . 


: ~ - of water users, namely, organizations and individuals, and that non-. - : : 
. conseriters ‘on the Garland Division of the Shoshone. project, and. oo 


ee oe also | nonconsenters: on that’ and other ‘projects, are entitled to the Poe 
“i _ benefits of the moratorium. act, of sie 1, 1982, ake ee 


:_ Approved | 
- J08. M. Dizon,’ ee ee 
First Assistant ‘Seoretory. 





sai fa _DECISIONS: OF THE DEPARTMENT OF THE INTERIOR EB: Ce 


- | AviOREE OF THE SECRETARY OF THE INTERIOR T0 DISPOSE 





OF REINDEER BELONGING TO ESTATES OF DECEASED ae oe 


OF ALASKA . 
“Opinion, sayy 96, 1982 


ee  Anasican Namives—Reryomoa—ApaNrsmRarion OF " Hsrares. ie ee a 


There is no ‘pr ovision of law. whereby. any Federal agency. has: been couistituted - - oe 
ee -. general ' guardian. for the natives of Alaska so.as to-place. their private prop: ae 
eae ie under governmental control,-and consequently where the property ofa 
a a native. of that. Territory. consists” of reindeer owned» ‘by. him: in_his. own... se 
-_ vight,.altogether free from restriction, the Government has. no authority ston ee 


ihe take: part in the administration of his. estate. 


oe > ATASRAN- ‘Namives—Inprans—Rerwpmmn—Rerwpecr ‘Smnvice—Smonerary OF pTES : 


Iv TERroR—ADMINISTRATION, OF. Esrarus. 


“me | provisions. of the: ‘act of June’ 25, 1910, as’ “amended, for’ ‘aiabititea: 2 , 


| Indian’ heirs - and for. the: administration. of. the : ‘restricted | ‘property “of 
ee deceased ‘Indians, are: applicable to. the natives of Alaska, and where the a 


estate of a. deceased. native: of: that. Territory ‘consists of. reindeer’ which - 


“were: restricted from. ‘sale, : the Secretary of. ‘the ‘Interior: ds: empowered: to. 


is administer the estate. and he may, if he. gees fit, remove the restrictions. 


and dispose ‘of: the: reindeer and. pay the: money over. to the Rebs, but an ° 
: employee of the Reindeer Service has. no such. authority. . ee. se 
=i ALASKAN Narives—Rernpuon—ADMINISTRATION oF ‘Hsrarns—Smonmrany oF THE 
ane Inruer0R—CouRrs—JURISDICTION, - ae shen tae ae, opine 
- Where a ‘native of Alaska dies Teaving 1 a ) thixed estate of restricted and unre- : 
stricted - property, the ‘Secretary. of. the Interior can. deal only with the... 
. former: class, while the. Jurisdiction’ over the: latt ter. class devolves upon: the | 
7 local court. - . es ie wie eet Pa. a a 4 eee 
_ALASKAN. Namie Resumen cuca ae or TH ‘Intmnror—RUzEs: AND: “Rusv- oe 
- “LaTions—REMEDY FOR ENFORCEMENT. Celt acca me “ho ae eae ie 
- Congress has" conferred. upon the Seéretery- of ‘the. Tuterior. the ‘authority, to: 


ae -IMake regulations, and. to impose restrictions. with respect’ to. reindeer owned ae 

A Ses by. the: ‘United - States: in-the: Territory. of Alaska that. have: been. or may be ce Ben 

hue - transferred. to the natives and to act in. behalf of the natives: in: such: Con: : ar as 
- nection, ‘and enforcement’ thereof. may be-had in a proper ‘case. = suit Oe 


He __orecover. the: animals’ ‘illegally. transferred, or. the. value thereof. 


. i Ruxon—Rerpnen AssociaTron—IssvANcH Or ‘Srock. 


2 "The fact that a reindeér. ‘organization in ‘the. ‘Territory. of Alaska. has ‘teued ae 
ance .» shares: of stock to individuals’ for reindeer turned’ over to it by them does ine ieee 
| ue deprive the Government of its control over any restricted reindeer 
_paunere ‘the’ ‘transfer, had ‘not been approved by a proper: ‘administrative ee 


he . officer. 


4 a Fuvser, 8 olietiton : 


My opinion: has, ‘been’ requested 0 on : dértain ijuestions: dabimitiad by: oe 


| : : S@avernor Parks of Alaska, as stated in a communication by Messrs. © : 
ie Trowbridge and. Gillman, field i representatives, relating t to. the Alaska Sgn 











Reindeer Service. For convenience - the statement. is 5 reproduced as. a 


te 16 _ : "DECISIONS: oF THE DEPARTMENT or THE INTERIOR [Wot ete S 


he, "We: have the honor to submit herewith several ‘questions. relative to ‘dispost- aaa 
ae tion of reindeer estates, which have heretofore been handled. by. the Reindeer hs 7 oe 
ee Service: and in former years. by the Bureau of Education employees. . This sub-. ay: 
ject has arisen on several occasions since: our: "arrival: and no doubt. there: will peg 
be additional cases encountered. | a | be a 
. . Some. of these estates consist. of. reindeer only, But: there: haye ‘been’ other: x 
a eases, where the reindeer. are only a small part of the property ‘of the: estate. 
a In such cases,’ the. ‘estates are probated. in. the Territorial: courts, ‘where no ~ re, 
--. recognition of the reindeer has been. taken,’ and in other Gases. -the courts have 
_.. made disposition of the reindeer property. An: important case. now pending is: .- 
that of. the Peter Williams. estate at Akiak, where serious ‘difficulty. has been ~ 
er encountered . by. the Department of Justice. officials: in following. the laws. ‘per- : 
taining to probate matters. ‘This case has been ‘assigned to us to. investigate . 
6 by the. Secretary, at request of the Bureau of Indian Affairs. o : 


‘The. following questions are submitted, in order: that we may proceed with. os 


Antaltgence when contacting. with these: probate cases : 


od Is there any. authority: of law for: employees of ‘tte Retndser Service to. | 

oc - settle estates involving property | consisting of reindeer and make distribu- 

a tion- of reindeer owned. Dy. the: estate, considering the pact that all natives 

of Alaska are citizens under the law? | 

i oe ‘Does Section 23° of the Reindeer ‘regulations: auinories distribution of 

= reindeer: of. estates of natives, considering that said section clearly refers 

-. to “herders”, and further, that many natives own: reindeer. -who never 

ne have been herders, have bought reindeer outright, and own reindeer, which: _ 

- ‘were the result of the. natural increase from those ‘given them by the oe - 
: ernment, Or. increase from those they. purchased? . | 

3. If the. regulations are supported by law, as’ to. the disposition of eine 

deer by the. Reindeer Service or any other branch of. the’ Interior ‘Depart- © 

“ ‘ment, ‘does. such authority cover instances where the estates. include other. 

7 property and: which. must be probated by. the courts of Alaska? ; 

~ In our opinion, reindeer are not. restricted property. of: the natives, except as . 


-Telates to female stock, which he can dispose of only where there is in excess 

.  O£.100 head. This. is: the only restriction that we. are aware of and this covered = 

. by regulation, which is not. supported. ‘by any Act of: Congress. . a 
In some. reindeer. organizations, certificates of. stock are. issued—one share. = 

of stock for. each reindeer owned. When an estate is. to be settled, the. shares | 

oe of stock” in the company is the item to be disposed. of by: the. duly: appointed ’ ae 
ae administrator, not. the livestock. itself. The duty. of an. official administrator ~ | 
oe of an estate is to. divide the property. according. to. the. instructions. of. the court. ve Ge 
a 3 In the majority of ‘estates in the. reindeer. region,. the. estate consists . only of. 

reindeer and the’ courts have seldom taken action in such cases, except-where 


ae ~~ creditors presented claims. against the estate and: where the onnertp of tein- oo 


me deer was large: in. numbers. 


Article 3 of the treaty of. March. 30, 1867 tis Stat. 580), by vi : 


a Alaska was ceded to the United States, provides: 


oo) The inhabitants: of. the’ ceded: territory, according to ‘their: choice, reserving So, ay 
their natural allegiance, may return to Russia within three years; but if they 

- ghould. prefer to remain in ‘the ceded territory, they, with the exception ed 
ee uncivilized native tribes, shall be. admitted. to the eniovment of all the rights, ee 








es ae "DECISIONS. oF THE ‘DEPARTMENT OF. THE. INTERIOR AE 


eee eee ana” ‘immunities of citizens. -of. the ‘Unitea States: ‘and. ‘hall pes ae 
ee . - maintained’ and: protected. in the free ‘enjoyment: of their. liberty, property, and 2.0%) a 
s religion. The uncivilized tribes will.be subject to such laws and regulations. = 
as the United States may, from time to time, adopt in’ "regard: to para ae 


oe tribes: of. that. country. 


Ea ~ While the treaty ade. a “distinotion en the civilized < or wr setiled” oe 
tribes and the uncivilized. tribes (see case of Minook, 2 Alaska. ep, 


* as200), it appears that Congress | in extending protection and. bestowing os ae 
ead benefits. for the welfare. of the natives has included all the natives 00 3" 


“in its benefactions. The question of the ‘status. of. the natives. of 7 


_. Alaska was given careful consideration in an opinion by Solicitor = 


‘ _ Edwards under date of May 18, 1923 (49 L.D. 592), wherein it was! =o 


| _ recited that. for a long time after the cession of the. Territory. Con: oe 


gress. took no ‘particular notice’ of these. natives, and made no ‘par- a 


. ticular. provision. for. their support and education, and that under. : 
--such conditions it was held i in the. earlier. days that. these natives did. 

~ not bear the same relation to. the Government, : in THAD, respects, asi, 
was borne by the American, Indians, but that: ste te 

Later, however, Congress. began. to directly recognize: theee natives. as: being, 


to a very considerable extent at least, under our Government’s : guardianship. 
and enacted laws. which protected them in the possession | of the lands: they. 


: occupied ; ‘made provision. for. the: allotment ‘of lands. ‘to them. in. ‘severalty, ae 

“similar to those. made: to’ the American Indians ; gave. them ‘special hunting, © ea 

fishing. and other ‘particular privileges to enable them: to. ‘support’ themselves, 
and. supplied them. with reindeer and instructions as to. their. propagation. ao 


Congress has: also: ‘supplied funds to. give these ‘natives. medical and ‘hospital e 
: treatment and finally made. and is. ‘still making extensive: appropriations: to - 
defray the expenses: of both. their education and their support. 


. Not only” has" Congress in this. manner ‘treated these natives” as. ‘being: wads ae 


| of: the. Government. but. they: have. been repeatedly SO recognized by the courts. 7 
See. Alaska: Pacific. Fisheries v. United. States. (248 U.S., 78) 3 United States: , | 


C Berrigan et. al (2 Alaska - ‘Reports, 442) ;- United. States. wv, Cadzow ef al. os 


» id:;. 125), and the ‘unpublished decision of the. District: Court: ‘of: ‘Alaska, 


-. Division No. 1, in the case of Territory. of. Alaska » 0, Annette Islands ee aens pe 
" Company: et al., rendered June 15, 1922. ee a ine as 
From: ‘this: it “will be seen: that. these’ ‘nglives: are. now. - anquéstionably” con- ee et 


- gideted. and. treated. as being. under « the. guardianship: and* protection — ‘of. (les. | 


Federal: Government,. cat’ least. to. such an extent. as. to: “bring” them within the» oe ae . 
(Spirit, it not within the. exact letter, of. the laws relative. to: American Indians. 2° 

In another elaborate opinion. by. the Solicitor: of this Department — 
“approved under date of f, Bebruary:§ 24, 1982, x (eT ID. —— it Riles oe ae 


~ stated: 


e From the: foregoing i it is. ‘lear that no: . distinction has. been or: can * Bel ar i 


| . ‘between the Indians and other natives-of Alaska: so far as the laws and rela- 
. -tions.of the: United. States are concerned. whether the Eskimo and other. natives. pee 
> are of Indian. origin or. not'as they are all wards of the Nation, and their. status. Cant ce 
ie: (et ‘material. respects similar to. that of the Indians of the United States. It . 0. 
ey cone that: ‘the natives of Alaska, as ‘referred to. in the treaty of March 80, ae ape 


1826 62—83-—voL., ba 2 
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1867, “petween the United States and: Russia; are. entitled. ‘to: ‘the benefits: of ‘ a 
and are subject. to the general: laws. and. regulations governing ‘the. Indians ~ eax 
oft the United States, including the citizenship act of J une 2, 1924 (43° Stat. 258) ye a 

Te therefore, appears that former uncertainty as to the legal status’ i: 
“oe the natives of Alaska has been measurably clarified through Var e 
-ridus. opinions and adjudications, so that, if not Indians in fact, 
othe relation to the Government has’ come to be. regarded as fairly 
~ analogous to. that of the Indian tribes in the several States of the = 


eae and that they are to be. considered. as included i in the e opera ot 


_tion of. general laws appertaining to Indians,- 
In this connection it is pertinent’ to aénsides { thie provisions fee the : 


wet of June 25, 1910 (36 Stat. 855) and acts amendatory thereof... ~ 7 
~ Section 1 of that act, as amended by. the act.of March 38, 1928 (45 
~ Stat. 161), provides that when any Indian to whom an ‘allotment: Of 3, 


land has been. made, dies. before the expiration of the trust: period - 


and before the issuance of a fee: simple patent, without having made on 


a will, as further provided by law, the Secretary of the Interior, upon. 
ey and hearing, under such rules as he may prescribe, shall ascer-* 
tain: the legal heirs’ of. such decedent, and his decision thereon shall... 
be final and conclusive. Provision is. also made for partition. or sale 


of such. property. . Section 2. of. the said act, as. amended by. the act ad. 


of Febr uary 14, 1913 (37 Stat. 678), provides that. any persons of the 


age of 21 years. having. any right, title, or interest. In any allotment — 


held under trust. or restrictions on alicnation : or individual Indian: - 


a moneys or other property held in trust, by. the. United States. shall 7 


“have the right to. dispose of such property by will, in accordance. with ve 
regulations to be: prescribed by. the Secretary of. the Interior, but no 


such: will shall -be ‘valid unless. and. until it shall have: been so.ap- 


proved. The. ‘approval of. the will does not operate to remove the - 


m restrictions on‘alienation, but: the Secretary. of the Interior may in - 

his discretion, upon the death of the testator, remove ‘the restrictions tas 
: and dispose ‘of the property. and pay the moneys. to. the legatee or 
_ legatees in whole or in part from time to time as he may deem. ad~ a 


Pesae or use the proceeds for their benefit... 


Section. 12 of the-act provides that where : any tiki allottes; hiavitig © ae 
ae a restricted allotment, dies without heirs, the’ Secretary of the In- 
- terior shall report the facts to Congress: with ¢ a. » Hecommendation for ae 


“the cancellation: of the patent. 


The act of Js anuary 24, 1923. (49. Stat. 1174, 1185) provides’ that. i os 
~ upon. a determination. of the heirs to any trust. or: restricted Indian | a 
genet of the. value. of. $250 or more, ‘or: to any allotment, or: after. : — 
_ approval by t the Secretary y of any will covering such trust or. Teatricted ao 
_ property, there. shall be ‘paid by such heirs, or by the beneficiaries or 
under such will,. or. from. the estate of the. decedent, or from the | — oo 

~ proceeds of sale of the allotment, or from any trust: funds belonging — : 


for, Departmental action. - In. cases. where. probate proceeding. as 
oe local court is not’ ‘contemplated, such designated employee. should ‘be : 
required to: give suitable notice and ample opportunity. for a hearing om 
-.. before. him on a. certain’ date, “whereupon. pertinent. evidence should. Gs 
_ be taken, in: respect. to the here: and. the. restricted property; and. | 
| forwarded. to: the. Indian. Office. with appropriate recommendation, a 
.. such’ evidence: and‘ recommendation to be considered*by the Indian 
_. Office and finally by the Secretary. Experience in the handling ofthe — 
Se cases. as they.arise will indicate such additional details of adminis- oo 
_ . tration.as may be needed in practical. operation. et as so 
ee In more. specific: response .to: the: questions - “aubsiitted a am. OF eo 
: epiaion that question 1 must be answered in the: negative.” Tf the: 225, 
: reindeer are owned: by the native in his own. right, altogether’ free o 
from restriction, it is not a case where the Government should take => 
+- any part in the administration: of the estate. But if there: be such 
on ‘restricted property. then, the case should be: handled jn the manner 
above outlined ‘or under such regulations as may be adopted. ‘But Te oe 
donot think an employee of the Reindeer Service could be authorized: ee 
to settle such estates. That function is a lodged in the: 2 Secretary. as 
oe the Interior. pen re : | ae 


oe 5a) = - DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 0 


ven te: ue ealate: of: ite desedae certain graduated: fees,” which: pas et 
ae shall be ‘accounted for and paid. into. the ena of the Unitete i 
on " Alaborate regulations Tae: tne promulgatey/ tor: tha: s adinihistress 0S 
on of these laws in. respect: to Indians inthe States, but'sofaras 
-- observed they have not been’ applied i in respect. to. ‘trust’ property: ofle 
. the natives.in Alaska. No reason is seen why: these laws do not: have. — a 
ae “operation i in respect to restricted allotments and: other restricted. props eo. 
erty. of natives in Alaska. However, an examination of the. regula- © 
tions: under ‘which these laws are administered: in the States leads me 
to’ believe'that they are too elaborate and involved f for practical appli- 
cation in the'sparsely settled regions and broad expanse of Alaska: ~~ 
; _ Doubtless. other regulations simplified. to meet conditions in: Alaska a ae 
could be adopted for operation there with greater. satisfaction yee 
“Asa broad outline of appropriate procedure, I would suggest that. : | 
where an estate. is: being ‘probated in a local court involving | are 
_ stricted allotment. or. other restricted. or. trust. property of anative of ~ 
Alaska, that. some properly designated employee of the. ‘Department a fy 
be required to procure a copy. of the records made in that connection ~ 
bearing upon the points in which this Department:would be interested’ Re 
in the determination of the heirs and the disposition. of the restricted oy 
7 property, to be submitted to the Indian Office with appropriate. rec- 
ommendation, “whereupon decision | can be prepared for action by the 
Secretary. “Ordinarily such a record should afford adequate ‘basis 








\ 
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--Quastion: 9 is i aebetantidlly answered. in he: answer is ‘question! L ve . y 


is e > Where the deceased native owned the reindeer without restriction ote 
there is no: authority for the Department to. administer on ee knee — 


ace function. being appropriate. for a local court. “oe oy oe 
~ Question 8 seems to relate to cases where both roatrioted and un oo 


. Z : restricted property is involved. In such. case this Department: can 
deal only: with the restricted property, leaving the free ‘Property: eS a 


om disposal under local law. 


Regarding the general ‘heavations by the ore field i pres: 7 


ns tives as to restrictions in the regulations on the sale of reindeer; ref- 


: - . erence: is: made to the. authority. for. such regulations in. epechion: 39, oF 
= os 48, US. Code, which provides:. he ee Ss oe 


All reindeer owned by the United States. in. ‘Alasta shall. ‘as ‘goon as 8 prac 2 


| . | ticable be turned over to missions. in or. natives of. Alaska, to be held and used _ 


oe by them under such conditions as. ‘the Secretary of the. Interior. shall. prescribe, = 


i en ‘The Secretary: of the. Interior may authorize the sale of surplus. male reindeer 


“and make regulations for the same. ‘The pr oceeds. ‘of such sale shall be turned. 


| ‘into: the. ‘Treasury of the. United ‘States... ‘The Commissioner of. ‘Education is’: 


authorized to sell such of: the. male reindeer belonging to the Government as ‘he 
may deem advisable and to use the. proceeds in the purchase of: female Tein-_ 
deer belonging ‘to missions. and in the distribution of reindeer to natives: in © 
those. portions. of Alaska in ‘which reindeer have | not. ‘yet been Lees and which hs 
are adapted. to. the reindeer industry. 


‘In an. opinion. by the Solicitor of this Department dated Septem: 
er 16, 1981, it was said: os | a are 


I do not find any ‘restrictions | in. the regulations on the sale ‘of wine reindeer 
owned’ ‘by. the. natives. except as provided: under: contract. with each apprentice, 
but | there: has always. been a restriction on. the sale of. female reindeer. The. 
last regulation, by order ‘of October 2; 1929, provides: a 
~-Remale reindeer Imay. be disposed. of by a native of Alaska Ga any person 
os ‘upon the written: ‘approval in. each instance of ‘the: General ‘Supervisor | ‘of . 
the Alaska. Reindeer Service or: his agent,. ‘provided each individual native 


. owner must: at. all times retain. at least: 100: female deer. for breeding: ‘pur. . : 


MS poses ; reports of sales, transfers. and slaughter shall be made to the sects . 
‘ Supervisor. on. forms provided. by him, : : 


a think this regulation may be enforced in a ‘proper case by bringing suit to reas 


— Saher ‘the. animals illegally — transferred, or the value thereof. But I am of 


ae J the opinion that this regulation has application: only in respect to animals: con-- : wee 
cerning which the: Government . is. authorized. to. ‘act. pee ‘behalf ‘of the. natives 
oo who. may,. in. ‘such. connection, be regarded - as. wards: of the Nation. The: law.” 


as. embodied ‘in section 89, title 48, U.S. Code, contemplates that when prac: Sie 
-_.. ticable the’ reindeer owned by the United States shall be turned over to. the 
7 -, natives,’ or: to the missions, to be held: and” used. under such ‘conditions: as” the . 

- Secretary - Of: the Interior. shall. prescribe. ° In. respect” to any such animals so Fe Oe 


Sie : i turned over to the natives, as well as the increase of such animals, it is doubt- 
ee less. within the province: of the. Secretary. of. the Interior to. control the disposal 


thereof by regulations, It may be, however, that natives in some instances © 
eS cs have. acquired female’ ‘reindeer: by their own labor or funds which could not be = 
re eae traced toa Government souree, but ‘which were obtained altogether indepexit: oe 
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oe gins of the Government’: In such. ‘case it does. not’ appear. that. the oven hE 

_-" ment. would’ have jurisdiction to interfere with any transfer thereof by the = 
native, as. I am not aware of any provision of law whereby any Government = 
agency. has been constituted. general guardian for the natives go. as to Tee any ae 
: Sige all of their: private property under: control of the: Government. . Reet oe 


Pat “ Furthermore,. i do. not’ believe: that the: regulation. as drawn: would: be: ‘applt- - a0 ‘ 
oe cable to a case’ where a native. sells. a male reindeer and: with the proceeds buys. 0 


~.-a-female reindeer, or where. he trades a male reindeer‘for a female: reindeer, cn aee 


. Ls He is: permitted to dispose” of. male reindeer. without restriction, except. ag. may bo 2 : 
--‘be-provided by. contract with apprentices, and it follows: that. he may doashe =... 


a ‘tion if deemed. advisable from. a. administrative point: of. view. ro a eet 


a In respect, to. the instances mentioned. where reindeer. age a Pe 
“amd over to reindeer organizations and certificates of stock issued 
a _ thereon—one share of. stock for each reindeer owned—I am unable ae 
_ to.render any definite « opinion on the statement presented: as to what. oe 
ce effect: that would have. as regards restricted reindeer so involved. 
. Jt is conceivable, however, that the Government could claim the right. : 
hea) control the disposition of any such restricted reindeer if the trans- : . 
action had not been approved by. a. proper administrative officer. 


Any such cases. should Be - Specially. Teported: for ‘appropriate con= 


“sideration, 


os Asirotet Pra 
7 _ Jos. M. Disow:” 
dating Seoretory. 


EXCHANGE OF LANDS IN SAN yuAN, ‘McKINLEY, AND. vasa 7 


COUNTIES, NEW ‘MEXICO—ACT OF MARCH 3, ee 


" Ixemvonons 


8: 


"[Cireutar 3 No, 3388) 


| Davarnweent or TEE Swimnron,, on 
ee Generar Lanp. Orricz, ~ | 
“Washington, D. C., ealou 3, I 938. 


oe > Baorerue, Sines Fe, New. Mexico; ~ ot ae 
. SUPERINTENDENT AT Eastern Navaso Acaxor, Cxowe Boner, New eee 


es SurennerexveNT AT Zonr Acsnox, Bracsroox, New ‘Minex00 


Fst The following regulations are ‘issued for your guidance andes ra oe 

~.act of March 8, 1921 (41 Stat. 1995, 1239), authorizing. reconveyance _ ue 
> and: relinquishinents of. lands, and lieu. selections therefor, in San. 
a Juan: McKinley, and. Valencia counties, and are ‘to supersede ae nae 


. pleases with that which he receives. in return for such transfer,. I: see’ HO : 
reason, however, why the regulation. could not be amended. to meet such a Sour a0 oe 
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oo previous 1 teulations contained i In 1 Citenlars No. 850 049. L. D. 2), > 
er eee No. 1208 (538 I.D. 54). | 2 ee ae ee 


The act. mentioned contains ‘hits provision: 


Page “The ‘Secretary of the. Interior is her eby aithorized, in his discretion, “wader” : 3 
fa “yules and. regulations to be. prescribed by him, to accept reconveyances to: the. = 


a) Government . of privately-owned and State school lands, and relinquishments of oo 
valid homestead entries or other filings, including Indian allotment selections, — 
a within any township: of. the ‘public. domain. in San J uan; McKinley, and ‘Valencia as. 
ee counties, ‘NN. Mex.,-and: to. permit: lieu selections. by ‘those surrendering their. 
oO a rights. so. that the holdings of any: claimant within. any township: wherein: such 
_*. xeconveyances: or relinquishments are made may be consolidated and held 
«in solid’ areas: Provided, That the title or claim of any: person: who refuses to <8 


| reconyey. to. ‘the Government. shall not be. hereby affected. 


oe. As the ‘ ‘ exchanges” 2 permitted under the act hoe the purpose ‘of Co 
wy consolidations canbe made only with the mutual consent of all per-— 


-_ - : sons. interested, and be. brought. to the ‘point where approvals may be : | = 
had. of the Secretary. of the Interior, there should be full preliminary — 


a cooperation as a. preventive. of adverse _ action. and as a means of 
--alding. prompt. and. favorable action by the ‘Government. It would, o 


: therefore, be. appropriate. that. you suggest to all prospective appli- — =) 
- . cants that before. any applications. are actually. filed in the local. land 
- office, they go. over the matter, as between: themselves, with the view 


of arriving at some tentative. agreement. as to what Jonds Le wish : 
to relinquish and take i in exchange. = ee Bess 
. The question of whether the land wanted by each initonest | is vacant 
public domain or railroad land, whether it is. State land or Indian 
allotments. patented or: cgolectod: therefor, or. whether leased, etc., 


a should first be ascertained. by such persons as nearly as may be. possi- ee 


ble; also, some understanding. should be had between all the interests 


indicating their attitude.. There are many small details connected: 


-with propositions of this character which must necessarily be. worked me 


oe out first: by the applicants themselves, and that can be done ‘promptly. | 


and satisfactorily by personal ey ee among themselves, rather — 


3 - | , than to have applications filed indiscriminately with. the expectation ee 
that the field force of this Department. will. attempt to reconcile ace bee 


: ae . the differences that will no doubt be found to exist. © 
|. A person or corporation, or the State of New rveetner desiring to . 
reconvey | and select lieu lands, should file in ‘duplicate an. application — ee 


~~. 4n the local land office at. Sarita Fe, definitely describing by Govern- 
~ ment. “surveys. the: lands wanted .and the lands offered in- exchange; St! 
- and notice of such application. must. be given in compliance with the 
oe circular of February ! 21, 1908 (36 L.D. 278), with the exception, ‘that. gy 
instead of beginning publication within twenty days of filing of =~ 
_ gelection, the selector will begin such publication within thirty days. | 
from date of service of notice by the register that the ee ae oe 
oe » been placed of record. : Be ce eee ae 
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eae ail < cases where: ihe aopleatica involves land. occupied, dlaimned, ees os 


- peferred to-.in all © correspondence | concerning | said application. ae 
: _.. Gopies. of applications. covering ‘lands: occupied, claimed, or owned) : 
-. » "by Indians in San Juan and McKinley. counties: will be: filed with > 
“os the: Indian superintendent at Crown Point; and copies of: applicas 
tions. covering stich lands. in Valencia county will be filed with the ©. 
22th superintendent, at Blackrock. | “It will be the duty of. these officials ae 


Pe owned by an- Indian; the register will forward a. copy. of eae oe 
application. to. ‘the proper Indian superintendent; ‘and in all:such 
eases will. furnish the superintendent. with the serial: number. Of thé 3.32 
a application, | which serial number together - with the name. of the: be! 
. -Jand office must be indorsed thereon. as a means of identification: amd) os 


to examiné the land proposed to be relinquished | or. reconveyed. by on a 
all Indian. applicants, and. the. land. “proposed | to be acquired | by. ae 


om Indian applicants, and. to. submit. reports.of such. examinations in-. ee 


_ yolving lands in ‘their ‘respective jurisdictions. to. the. ‘Commissioner — soe 


ee Or Indian Affairs with appropriate recommendation. as: to. the allow- a 
ance or disallowance. of the application, : a copy of which report'n must. | 


be forwarded to the register at Santa Fe. 


The register will forward to the Gonitvissioner’ of ‘the: General: re 
| Land: Office with. the’ monthly | returns all. applications filed. in his. : 
... office for: exchanges under the said. act of. March: 5; 1921, ‘supra, after 00 
» noting the same on. the records i in ‘the usual manner. ‘The application eo 
will. be noted “suspended.” ” by the register, and. unless. disallowed 9 

_ by the Secretary of the. Interior, the lands: applied for, in exchange a 
+ s¥ill not be: subj ect: to application or: filing by. any other. applicant. © . 
Pa Privately-owned or State school lands-held in fee,. mineral or non- ae 


mineral, may be exchanged: for other lands: mineral or nonmineral, if 


ak they are of approximately. equal value... ~The school section lands. oft oe 


a fered in: exchange must be those granted. by. the act of June. 21, 1898 ee — 
~ (80: Stat: 484), or by the act of June 20, 1910 (36 Stat. 557), and Nob Ans 
those granted by the act of January 25, 1927 (44. Stat. 1026),. and: Boks 


: - statement i in accordance therewith: should. accompany. each- applica- ie 
_ tion by the State. Upon the filing of an application, areport willbe 
obtained from the Geological Survey as to the approximately equal 


values, including coal, oil, gas ¢ or. other: minerals, of the. cearnetilated 


r ; : and selected lands.. 


An affidavit. showing: that: ie ne ed fon in change! is. o. a ae 


ae ‘adversely claimed should accompany each application, except. thatiin 75/250 
“gases. where the land is covered by’an allotment, homestead or. desert. 
entry, a statement may be incorporated in the ‘affidavit. to the effect; 
oe ~ that the claimant: to such land has:filed an. application to. velinquish — ie 
_.. orreconvey- the land. to. the United States under the provisions of the. eae 
act of March 8, 1921, supra, if such be the fact. Where applications 
ae are submitted involving dl the reconveyance: or Relinqutetaneot of lands. eae 
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| ae - Sead ae or “ patenisd to jadivi dual Tndiatis; ancl applications may ee 
fea be considered jointly and snot. necessarily as ‘separate applications ; ae 
| Ae provided, in such’ ‘cases, the lands to be acquired i in a oben will aa — : 


a _ solidate the holdings of such Indians. : oe 
~The lands selected moust, in conjunction with thier property owned oe 


a? by. the party conveying, bes ina compact body,. as near as may ‘be: pos- ae 
oe _ sible, regardless of township: lines 5 but. no. application willbe con ~ 
sidered involving lieu lands in any township wherein the. selector ~~ 
~- owns no land and where the. approval. of such application will not > 


ee | effect, a ‘consolidation of the holdings’ of the applicant. i in such town- — 
“ship or townships. Surveyed, ‘unappropriated, and unreserved. land ee 
re PaSD, as provided’ by the preceding paragraph, can be selected... . 
~. There should also accompany the application a warranty. ‘dood, os 
eae duly executed according to the laws of New Mexico by the proponent, 
a conveying to the United States the land to be given in exchange, but. 
~ such deed need not: be. recorded. An abstract of title brought down : 
‘to show good title in the proponent, free from all: encumbrances, must 
7 also be filed. Such abstract of title. must: be. authenticated by the — 


proper State and Federal officers and show that the land is free from. 
all judgments, claims, or: liens, including taxes, or. such abstract may ~ 
be authenticated by an abstracter or abstract, company as provided by 


= General Land Office’ Circular No. 26. of October. 13, 1920. If the 


exchange is authorized the deed will be returned for. recording and: 


the abstract to be brought down to show such recordation, whoreupon ies 


patent will be issued-in the regular order.of business. a. 
Where the land relinquished. is covered by an unperfectéd: bone i 


- fide claim for which no certificate for patent is outstanding, there 
. must be filed with the selection a: certificate by the recorder of. deeds | 


or official custodian of the. records of transfers. of real estate in. the 


proper ‘county that’ no instrument purporting ta convey or in any way ~ = 


to encumber. the title to the land or any part thereof is on file or of 
- record i in his. office; or if any such instrument or. instruments be on 


_ file or of record therein, the certificate must show the facts. A selec- : . 
-tion-in lieu of an unperfected claim not-covered by patent certificate 


a must in all respects conform to the law under which such unperfected — 


—. -¢laim is held, and will be subject to the payment of such fees and. ~ 
se 7 commissions as would be required under the statutes to complete the - _— 

wie unperfected claim in lieu of which the selection i is made. - a 
-If the land. relinquished i is covered,by an unperfected. sini suck fre 


Pk ae a homestead or desert entry—for. which certificate for patent, has. °° 
a -) not: been issued: and the law under which the claim was. initiated 
oe “requires that land taken thereunder must. be in one body, the same aes 
requirement must be observed in making the lieu selection irrespec- 
nen tive on lands: otherwise ieee or claimed. If oo land ‘relinquished ere 


| is soveiee by a an: Indien’ iloument for: which. a trust eaten has ee 
_ .» issued, that trust. patent. should accompany the application for exy 9 
-  ehange and-on the. reverse side of the patent should be indorsed the oo: 
- relinquishment of the patentee witnessed by two persons: or. before 
. @ notary” public: or other official with a seal. If the trust patent. = 
-.. has been lost or destroyed: or for any reason can. not’ be located, ee 
“the relinquishment. and application for exchange may be combined, == 
ee ‘including a sworn statement as to the loss of the patent, or reason | oS 
given why it: can. not be furnished. In cases of this character'no 
_. deed: will be necessary; but the» selector. must. make affidavit that) 

a he has. not. sold, assigned, mortgaged, or contracted: to sell, assign, 9° 
Or mortgage the: land covered | ae the unperfected - claim: or rreline : 


oa 3 ae _ DECISIONS. oF THE DEPARTMENT OF THE. INTERIOR | 2B os 


os quished allotment. 


| -A-selection of hid in “Liew. ‘of. an. rinpentaeted entry’ i “inder’ ‘the: . | ; 
aot settlement laws if credit: for. residence on the unperfected claim. be. 


desired; must in addition to other’ proofs. be accompanied - by: the © 
: ~~ affidavit’ of the. selector, corroborated by. two. ‘witnesses, showing 
when residence was. established on the. unperfected. claim and the ~ 

duration of such residence. In such:a case, unless. the selector has 


resided upon, cultivated, and. improved the relinquished. unperfected ce 
~.elaim for the full period required by. law to earn 4 patent thereto, ~~ 


~~ he must establish and. maintain a residence. on the land. selected and.. 


cultivate and improve the same for the full period required by. - 


law to earn: a patent, Tess the time ‘spent upon the. eee ace 
: unperfected. claim. 


If the relinquished. onperfectéd: cine pe not. one aheld ee the « 


~ settlement, laws, the affidavit as. to the residence required by. the 


, preceding paragraph need. ‘not be furnished ; but in either case the — 


Pe selector must make affidavit. that he has. not sold, assigned, mort- | 


~~. gaged, or contracted to sell the land covered by the relinquished un-: 
ae perfected | claim. © No patent shall. be issued. for. any. lieu land selec- a 
tion until all parties. in interest: and involved in the exchange of . © 
their holdings with each other and with the Government shall have - 
: ~ gompleted their. selections and. thereby and otherwise. in ‘accordance oo 
eo WIth, applicable. law and the regulations thereunder earned ee eee 
. ae to the land involved therein. . | rage ie 
~The law’ makes - no provision for reimbursing. any persons for" ye ee 
aan provements on™ land relinquished or reconveyed. » However, when me a 
_ any applicant | receives: notice that an exchange applied for has been — ‘ be a 
_.. authorized, he may, if he so desires, remove any buildings, fencing, — Me 
or. other™ movable. ‘improvements owned or. erected by him on: the Pe 
_. Jand relinquished or conveyed; Provided, that such removal is accom= ie, 
ooo plished within ninety days. from receipt by him of said notice: . Any — oe 
Ee land’ } Pelingnished. to p the United States. under these. _Tegulations, Rie 
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oe “Sieh - tidote: would: ‘ordinarily. become: subject io: ‘entiy: under the Gs 

~- -publie land laws;. shall be withheld from all forms. of disposal until s 
ee further specific action: is taken: thereon. to make the:said lands sub- 
ject. to settlement or entry, or to any form of ‘disposal; and. until 


= _ otherwise directed the local. land office will not allow: any. enti: OF : 

© 6. hice = | 

| Approved: 

| Jos. M. Dexow,- fe Sy e 
Sah: Assistant Seoretary. 





- os FREE USE OF TIMBER ON ‘VACANT “UNRESERVED “PUBLIC ie 
. LANDS IN ARIZONA, CALIFORNIA, COLORADO, IDAHO, MON: 
_ 'TANA, NEVADA, NEW MEXICO, NORTH DAKOTA, OREGON, ae 


| SOUTH DAKOTA, UTAH, WASHINGTON, AND WYOMING iz Cee 


| Reaunasions | 
‘[Cireular No. 1285). 
“[Superseding: Cireulars 222. and 223) 


ie |Deranraanr | OF THE Tarren. eer ee 
Genera Lanp Onvica, a 
"Washington, DC. August 15, 1982. 


na. ommisstoner. ae 


4. Parties ae may obtain timber. _Settlens: upon public. lands, c ae 


Bee ae and bona fide residents of the State, and. corporations doing . 


- business in the State may obtain free use permit for timber. 


2. Lands on which timber may be. cut are: —(a) Mineral lands, : ; os 


eae yw “unoccupied and unreserved and. not subject to entry under existing _ . 
Jaws of the United States, except. for mineral entry, in the above- 
Pes mentioned ‘States except In. California, Oregon, and: “Washington. ie 
(Act. of June 8, 1878, 20 Stat. 88). Tnceeucnone of July 17,1909 


oe) (88 ED. 7). (b) ‘Nonmineral, ‘unoccupied and. unreserved. public " 
-. dands. (Act of March 3, 1891, 26 Stat. 1093), a eal 
3. Kind of timber which. may be. cut. —The ‘proper ‘ppatection: of o a 


ee the timber and undergrowth necessarily varies with the nature of — .— 
the. topography, soil, and. forests. No timber. not ‘matured. may be tae 
cut, and each tree taken must be utilized for some beneficial domes- 

: . tie. purpose. ‘Persons: taking. timber. for specific . purposes will be 
om required to. take only such matured trees. as will work up to such ~ a 


| - purpose without. unreasonable waste. Stumps will be cut. soas to — 
"gause the least: possible. waste, and all trees will be utilized. toas 
ws low a . diameter in’ the Bk as = possible, All brush, » tops, lops, one ie 


no eae ‘DECISIONS ‘OF THE DEPARTMENT. OF. THE INTERIOR a ee 


ce ‘dikes iegtllations shall be 3 disposed of as best: adapted to the protec: ene 
tion of the. remaining | growth and in. such: Manner as . shall. be-pre- ae ee 
- ‘seribed. by the Chief of Field Division, and. failure‘on thé part of 
the. applicant, or an agent. cutting for an applicant, to comply. with oy 
this requirement will render him liable.for all expenses-incurred by = 
: - ; the Chief of: Field Division” in putting: this. regulation into: effect: or ret 
4, Area of land to be out: over.—The permits shall limit the area 
oi OF. cutting to embrace only so much land ¢ as: Is sues ome to -peodnee. a oe 
ae a quantity of. timber applied. for. : = 


5. Use which may be made of stir Timber may be: cut: ander’ ee 


coe approved permit. when actually. needed for firewood, fencing, pbuild- ee 
oe ing, or other agricultaral,, mining, ‘manufacturing, and domestic oe 
| a . purposes. | | | 


6. Expor tation. of finder Timber may GbE ie epcrted. trom nthe oe 


a Utah. (Act of February 27, 1922, 42 Stat, 398.) 


 t, Length of time of permit ae) rights and’ ae under ¥ - a: 
permit shall. terminate. at the expiration of the: peer of. one. e yea ee 
ca from ‘the date of approval of the permit. - 


* ess : : xe o 


os ~ State j in which’ it is cut, except: (a) Timber. from a specified area oo 


oT Wyoming may be exported: into Idaho. - (Act of J uly 1, 1898, 30 coe 
ne Stat. 618) 5 (b). Timber from a specified area in ‘Montane: may ba . we c 
a ~ exported. into. ‘Wyoming. . (Act. of March 3, 1901, 81 Stat. 1439); 
tig a (c) Under: the act of. March 38,1919. (40 Stat. 1321), citizens of Mal-: ee 
~ heur County, Oregon, may. cut timber in Idaho and remove such tim- 
ber to Malheur County, Oregon; (d) Under the act of March 83,1919 
ae (40 Stat, 1822), citizens of Modoc County, California, may cut timber ee 
in Nevada and remove: such timber to Modoc County, Californias 
- (e) Timber from a specified area in Arizona. may. be. aie into» ae 


8. Forms on which applications: should be “ae a) Where Ganbee a 


not to exceed $50 in stumpage value, in any one continuous period 
of. 12 months, is desired, ‘application’ must be filed. on form 4-029, nes 
- . and permission to cut the, timber applied for may be gr. anted by the ee 
or Chief of Field. Division; (b). If timber between a stumpage: value 
a cof $50 and $200 i is. desired, in any one ‘continuous period of 12 months, : ae . 
pore application: must be. ‘made. on form: 4-022b. Permission. may be. ie 
_- granted by the Chief of Field Division, subject. to approval, revoca- 
.. tion or revision ‘by the Commissioner of the General Land Office.) 8°. 
Persons who commence cutting upon receipt of ‘a permit from a a 
.. Chief of Field Division before final approval by the Commissioner. ae 
of the General Land Office will be liable to the Government fora. 
Pies reasotiable stumpage. value for timber SO. taken, i in the: event: thatthe = 


permit isnot finally’ approved; (ce) Tf timber. having. a stumpage oo 


a4 value 1 in excess sof $200.3 is: » desired VeppHcations must: be made on 1 form ser 
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- Z a - 4 022b, but 7 permission. to cut: same stiall. be ents, eae upon, her a 3 
ing’ oe special necessity therefor, and mpon, direct approval: by the: ae 


“ os Secretary of the Interior... -. ae 
9. What. applications should sonia. Applications should be filed: ~~ 


a is in ‘duplicate and should set forth the names and. post. office addresses _ : ie 
ne of the. applicants, and any agent or agents who may be. employed a 
bo. procure. the timber. Where a corporation is the applicant, ane : 


. = State i in which it was incorporated. should also be shown. ' 
Blank forms for making. application may. be. bor osiiad: on the as 


a Chief of Field Division. within whose district the Jands from which : 


. a the timber is to be removed. are located. 


Applications should: show the amount. ise niber cated i ean [ 


7; : applicant: the use to be made thereof; ey description. of the land from. . 
'- which the timber is to be cut, by subdivision, section, township. and 


range, if surveyed, or by natural objects sufficient ‘to- adentyty.. the | 


tg ‘same if unsurveyed ; and. the date it is desired to. begin cutting. 


10. When agents do the cutting. —Where one or more persons. oe 


“ire timber, and are not ina position to procure the same for them- 


~. selves, an. agent or. agents may be appointed for. that purpose. Such | 
agent shall not. be paid more than a fair: ‘recompense for the time, 
labor,. and. money. expended in procuring the timber and manufac-. 


- turing the same into lumber, and no’ charge. shall be-made for the 
timber itself. .The-said compensation must be. set forth i in a-written 


contract to be entered into by the parties, and | a copy. thereof, must 
be filed -with the application. wa : 

11. When the agent is a sehomell vieteenn. It fis. amount of tim- 
ber applied for exceeds $50. in stumpage value, for any continuous 


_. period of 12 months, a bond équal to three times the amount of the. 


stumpage . value of the timber applied for will be required, . condi- 
_ tioned upon the faithful per formance of the reqniremiants contained “ 


in these regulations. 


12. Ldability of applicant: —Where permits a are ae iy ‘trait, 
or where. timber is not taken or used in accordance. with. the terms ; 
of the law or these regulations, the Government may. enforce the — 


game civil. and criminal ‘liabilities as in other cases of timber trespass 


‘upon public lands.’ For criminal liability see section 49: of the Penal: 2 
Code, approved March 4, 1909 (35 Stat. 1088, -1098).- S A 
18, Action by the Chief of Field Division-—(1) Where timber up. ee 
he to $50. stumpage. value is applied for, he will note thereon the date. 
filed in his office: If the examination of the records.of the district 


ae _ “land office shows the lands to be vacant, unreserved public lands, and | 7 
oa NO objection: appears, he will. approve ike application. and returnone. _— 7 
-».. copy thereof to the applicant who may commence cutting operations: 


s immediately pop receipt oF such approves spplisation. et a i. 
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: . ; timber 3 in excess’ sat $50 abimiypage: walbe 3 is. applied: for tie eile aoe on 
_. examination of the records, proceed as follows: (a): Aacartali by eo 
ey field examination. or otherwise if the applicants are bona fide resi= 


dents of the State named, and need the amounts. of timber set. oppo-- Bae ve 


: . site their respective, names, for the. purposes indicated ;. (b) Tt the - + “ 
. petitioners-are not in a position to cut and remove said timber them= 2 2 
-. selves.and. employ an agent to procure the timber for them, he will ~ 


7 ascertain if the agent who is to procure the timber for them is in — on. 


every way reliable, and if the price agreed upon between the appli- 
-  cants and agent represents only a fair compensation for the necessary =~ 
time, labor and legitimate expense in. getting out-the timber and 
a: furnishing - it in the form desired, and does not include. any charge om ons 
. for the timber itself; (c) He will ascertain if the removal of the. ae 
_. + timber will interfere with: lessen or damage the water supply or in- 
|. juriously affect. any, public interest; if anid: timber i is for the actual 
use of the petitioners or desired for barter or sale; and if the timber’ 
is to be used in the State where cut, or transported to other States; 
La (d) He will ascertain. a there are. private dealers who will. ‘supply. 2B tes 
timber or lumber to the petitioners, and if so, at what rate; (e) He 
will, upon: -completion. of the’ investigation required, transmit: the fy 
a application’ and bond; if a. ‘bond be required, together with a report. oa 
oe thereon, and. a copy. a the permit, if one has been granted by him, > 


“sto. the Commissioner of: the. General Land. Office. “The: report. will ~ oe - 


: = “cover the stumpage. value of. the timber applied for and all pertinent. : a a 
= | facts. The agreement. relative to the disposition of the. tops, lops, . . sigs 
and other débris, shall be shown in the permit, and when a bond: 1S es 


eat: required said agreement. shall be. incorporated. into the bond. ee 
14. These regulations. supersede the regppations,t in “Circulars a eer 


am and 228, }-appraved March 25, 1918 at LD. »). : 
a aoe a CG Moozz, 
| Appromed: 


Jos. M. Disok.- eee aoe 
| a | First Assistant st Sertary. 


"APPENDIX 


TIMBER oN “MINERAL LANDS 


aa omméssioner.. hac 


‘Be. it enasled. ae the ‘Renaie. ana Hone. op Represeniatioes. of the. Unites — eee 


- ae Scie of America im: Congress. assembled, That all citizens of. the. United. States ~ aiesay ts 
- . and other persons, bona. fide. residents. of the. State of. Colorado, | or. Nevada, eee 


or either. of the ‘Territories. of. New. Mexico, ‘Arizona, Utah,. Wyoming, Dakota,. Le f s 
Idaho, or Montana, and all’ other mineral districts of the United States, shall 


. Sed Be, oe are ®: hereby, authorized and permitted to fell. and vemove,, for r building, Be ae 


BOs: “DECISIONS. OF: THE DEPARTMENT. OF: ‘THE: INTERIOR | 7 opal: ft 


oo agricultural, ‘mining, | or “other. ‘domestic. purposes, any: Heater, or. “other: trae ae 


‘growing or being on the public lands, said. Jands being mineral, and not subject a 


a entry under existing laws of. the United States, except for mineral entry, | 


in either. of ‘said ‘States, - Territories, or districts. of. which such . ‘citizens | ‘Or - 


Bs el persons may be: ‘at the time bona. fide residents subject: to such rules: and: regu-. 


om “corporations. 


8 amended. sO as.to Soar as follows: 


| ‘lations as_ ‘the - ‘Secretary. of. the: Interior may “prescribe: for the ‘protection of as 


fa the timber and. of the undergrowth growing upon. such lands,- and for other ~—— 
| purposes: Provided, the suromsions of this: act shall not extend ‘to. railroad a4 = 


* 
% 


Roos a Ee a. 


_ Approved, Jane 3, 1878. Cu Stat. 88.) 


TIMBER ON N ON-MINERAL- LANDS 


Be. ‘it enaioted. ty ‘the Senate ond House. of. ‘Representatives of 1 the United — 


States. of America in Congress assembled, That section eight of an act entitled — ae 


An act to repeal. timber culture’ laws, and for: other . purposes,” approved 


- March. third, eighteen’ hundred: and MEL ONE: - and the same is. hereby ae : 


- 


“Seo, 8. * * * And in the States of Colorado, Montana, Idaho, ‘North. ge 


| - Dakota, and South Dakota, Wyoming, and the District of. Alaska, and the gold. : core 


and silver regions of Nevada ‘and. the. Territory of Utah in any criminal -prose- oe 


| ‘eution or civil, ‘action by the United. States for a trespass on’ ‘such. public timber... 


i‘ lands or to: recover timber or lumber cut thereon. it shall be a defense | if the 


| “defendant. ‘shall show: that. the said timber: was. So cut. or removed from the ~~ 


~~ timber lands for use. in such. State or Territory: by a resident thereof for agri- | 


eS ad _eultural,. mining, manufacturing, or domestic. purposes under rules. and - regu- ge Be 
lations: made and prescribed. by the Secretary of the Interior and has not been 


he. transported’ out. of the same, but nothing. herein. contained | shall. operate. to 


oat enlarge the rights of any railway company to. eut timber. on the public domain, bs 
ee provided that the. Secretary of the. Interior may make ‘suitable: rules and: regu-- : 
ations to. carry. out the provisions of this. act,. and he may designate the sec- a Se 
. tions or tracts of land where timber may be. cut, and it shall not be lawful to 


a = cut or remove any timber. except as may be prescribed by such rules. and regu-- 


7 lations, but this act shall. not operate to repeal the act - of June third, — 7 S 


eighteen’ hundred and ‘Seventy-eight, Providing Aor the. oe of timber on. 


sie ‘Inineral lands. ae 


avpraved, March 3, 1891. (8) Stat. 1098.) 


AMENDS ACT OF MA4RCH 3, 1891 (6 STAT. 1093), “TO INCLUDE NEW_ rae 


“MEXICO AND. ARIZONA : oes 


Be it. ete. oy the Bonate: and House of ‘Representattbes of the Diites. 


* ern of America in Congress assembled, That section eight of the act entitled 


; “An act to repeal timber-culture laws, and for other purposes,” approved March 
7 - third, eighteen hundred. and ninety-one, as amended: by an. act approved March . 
= third, eighteen hundred and. ninety-one, | chapter five. hundred and fifty-nine, : 


= page ten hundred and ninety-three, volume twenty-six, United States. Statutes e 


at Large, be, and’ the same is. hereby, . ‘amended as follows: After. the word | as 
; “Wyoming ein: said’ amended act insert the words — “New Mexico and Arizona.” ete 


-, Approved, etienety J 18, oats Ce Stat. Pack 


“pap oo OF: ‘TER DEEABIMENT OF THE : naomi SOR es 


SALE AND USE Oe TIMBER IN ALASKA, 


weeks Be it oiastes. by. the. Senate and: Howse or Representatives of the ‘United Rotates 
oe States. de America in. Congress: assembled, a oe te eee i aN, Gad 


Seo. A, That the Secretary of the Interior, tindar’ such rules: and. regulations pee iG 


is > as he may prescribe, may cause to be. appraised the timber or any part thereof Le 


‘upon public lands in the District of Alaska, and may from time.to time sell ~~ 


- $0- much thereof as he’ may. deem proper for. not less. than. the appraised: value ies 


:; oe thereof, in such: ‘quantities to. each. purchaser as he shall prescribe, to be used 
pete tis the District of Alaska, but. not for export ‘therefrom. “And. such sales. shall - 


- at all times be limited to actual necessities for ‘consumption in the District. - ake ae 
. ‘from year to'year,: and payments: for such timber shall be made to the receiver 


: -af public moneys ‘of the local land office of the land district in which said tim- . eee 


ber. nay be ‘sold, under such rules and regulations: as the Secretary of the - oe att 
. _ Interior’ may. prescribe, and the: moneys. arising therefrom | shall be accounted Tae 
for by the receiver. of ‘such. land office to the. Commissioner. of the General ates 


. Land Office in a separate account, and shall be. covered: into the ‘Treasury. a | oie 
# Phe Secretary. of the Interior may permit, “under regulations. to be prescribed) = 0. 


‘by him, the use of. timber found upon the public lands in said District of ‘* 


 Alaska- by actual settlers, residents, individual. miners, and prospectors. for : 


-- aninerals, for firewood, fencing, buildings, mining, prospecting, and for. domestic se 
oe ; purposes, as may. actually: be needed by: sueh persons for. such Durposes | i 


es = . _ Approved May 14, 1898. 0 Stat. 14.) 


PERMITS TO cur ‘TIMBER IN WYOMING AND REMOVE SAME TO. IDAHO- 


oN, 


ee Be it: enacted by. the ‘Renate. and House of Representatives of ne United a sie 
“@ ae : States of America, in Congress. assembled, aarasease — : 7 a 


eee SOE Se ie he -s a ae a eee oe eae 


“Phat section. eight of ‘an: ‘Act. entitled “An Act to repeal the. jatiber culture : te ore 


a aes and: for other: purposes,” approved. March third, eighteen hundred and - 


" ninety-one, ‘be, and the same is hereby, amended as follows: That it shall-be. fe 


ee dawful for the Secretary of the Interior to grant permits, under the provisions 


GE the eighth . section’ ‘of the Act. of March third, eighteen hundred and ninety- 


: oe one, t0 citizens of Idaho and. ‘Wyoming to. cut. timber in the State: of Wyoming ee : © : 
west of the continental divide, on the Snake’ River and ‘its tributaries. to the. og) 


. boundary. line of. Idaho for agricultural, mining, or. other ‘domestic. purposes, — a 2 
as and to remove the timber 80 cut. to the State of Idaho. = Sek eee 


ee ee er ae ok oe Me 2 Se en ee on. z= 


Approved J aly.4 cr 1898 ea Stat. 507-618). 


- - AIENDS 4 aor oF MARCH 3, 1891 (26 STAT. 1093), TO INCLUDE p CALITORNTA, ee 


te Siwy AND WASHINGTON . 


Be 4B: enced by: he. ‘Senate ‘and: House. of: Repecsontebives: of the: United oe La 7 


: 2 : States of America in Congress assembled, That section eight of the Act entitled = 
“An Aet'to repeal timber-culture laws, and for other. purposes,” approved March. © | 


: third, Suess hundred and piney one! as s amended L by 2 an: Act teparoved : March lg BEA 


- 82 eo “DECISIONS OF THE DEPARTMENT oF THE: INTERIOR: oe 2 


iat third, pre Tadved and. i Sanety us ahapeae five. iuideea: ane “aigainag ; 
oe: page ten. hundred and ninety-three, volume twenty-six, United. States Statutes: een 


ie aks Large; be, and: the same is hereby, amended ‘as follows: ‘After’ the ‘word | are 
“Nevada,” in said amended Act, insert the words “ California, Oregon, | as ae 


Washington. Me 4 
. /Approved Mareh 8, 4901. | (BL Stat, 1486). 


PERMITS TO cur. TIMBER—WYOMING- MONTANA 


se Be 4b ‘enacted: by: ‘the Senate aa House. ‘of Representatives of ‘the: Waited + 
“States. of America in Congress. assembled, That the provisions: of. ‘chapter five «| 


: hundred and fifty-nine of the Revised Statutes” of the United States,. approved. ie - 


- March third, eighteen hundred and ninety-one, limiting the use of. timber taken. 


) ‘from. public lands to residents of. the State. in which ‘such timber Is. found, bs 


or. for use within said. State, shall” not apply. to the south ‘slope of: Pryor Moun- - 7 
-. tains, in the. State of Montana, lying south of. the Crow: Reservation, west: of aes 
_. the. Big Horn River, and: east. of. Sage cr eek ; ‘put. within the above-described 


boundaries the provisions of said. chapter shall apply. equally. to the residents 
. of the States of Wyoming and Montana, and. to the use of timber: taken from 


the: above- described. tract in ‘either of the ees States. 


pberored, March 3, TOOL. (84: Stat. 1439). 
“PUNISHMENT. FOR ‘TIMBER DEPREDATIONS | ON PUBLIC ‘LANDS 


Whoever shall ‘cut, or cause or pr ocure to be cut, or shall wantonly. ‘destroy, : 
or cause to be. wantonly destroyed, any timber ‘growing. on the public lands of. | 
the United. States; or whoever shall remove, Or: cause to be removed, any. timber | 
from said public lands, -with intent. to export. or to. dispose of the same ; or..who- 
ever, being the owner, master, or consignee of any vessel, or the owner, director, 
or agent. of any. railroad, shall. knowingly © transport. any timber so-cut or 

removed . from said. lands, or lumber manufactured. therefrom, Shall be fined. 
not more than one thousand dollars, or. imprisoned not more than one year,. or 


both. Nothing in. this section shall prevent any miner or agriculturist. from . - 


; clearing: his.land in the ordinary working of his: mining claim;. or in the prepa- a 
- ration of his farm for tillage, or from. taking the timber. necessary to support. 
his’ improvements, . or. the taking. of timber. for the use of, the. United. States, . 


And nothing in this section. shall interfere: with or take away. any right or 


= privilege under any. existing. law of the United States to cut: or remove: cane eee 


from. any: ‘public lands. on 
Bec. 49, ‘Penal. Code, approved Maren 4 , 1909 (5 Stat. 1088-1008). 


PERMITS TO our ‘TIMBER IN ‘TDAHO AND REMOVE SAME TO OREGON. 


Be it ‘enacted. by the Senate and: ‘Heuse of Representative es: - of the: United os 


* : States ele America in Congress assembled, tee oe ne, A : . 


“That it shall be. lawful for. ‘the: ‘Secretary of the: Interior to- grant- permits, : 


under: the provisions’ of the eighth section of: the Act. of ‘March third,. eighteen: | 


i hundred | and: ninety-one, to. citizens of: Malheur County, Oregon, to cut. timber’ _ 


- . in the State: of. Idaho. for. agricultural, mining, or. other. domestic. purposes, and . 
| to. remove: the timber. sO -eut to: Malheur County, State. of Oregon... ine , 
"Approved; March 3, » 1919 oy Stat. 1821).. _ 


ms 





OEE SE “DECISIONS: or THE DEPARTMENT OF THE INTERIOR . AS SEB Bia 


ae aaa TO. cur ‘TIMBER Iw NuvapA “AND: “REMOVE, SAME m0. 0. caLroRNTA eee 





Soe” Be it enacted by the genaie and: House of Representatives of ihe United ed States ae ar 
. of America. im. Congress assembled, ee cay ot ea rae ra 





“That: it shal be ‘lawful for ‘the ‘Secretary: of the. Interior to ‘grant. permits. oo 


- : “under | the provisions. of the eighth, section ‘of the. Act’ of March third, eighteen. ; a 
Ba .. hundred, and. ninety-one; to citizens of Modoc County, California, to cut: timber... oe os 
os in-the State’ of: Nevada for. agricultural; Inining, or other domestic purposes, ia peor 


7 2 ee remove'the timber ‘so .cut to Modoc County, State of California, a oe 


Approved, Mareht 3s, 1919. 40: Stat, ‘1822)..- 


= TIMBER ourrine ‘PERMITTED: FOR MANUFACTURING, ‘ETO., " PUREOSES gy Oe 


OUTSIDE CORPORATIONS © 


Be it. endoted. oye the ‘Senate: and: ‘House. of. Representatives. of the. United oe 


: “gb of America: in. Congress : ‘assembled, ‘That | ‘section sie of) an “Act. entitle oe ite 
“An Act authorizing. ‘the citizens of Colorado, ‘Névada, and the. ‘Territories’ ‘to. ee 


- fell’. and remove’ timber. on: ‘the: public: ‘domain - ‘for: mining ‘and’ ‘domestic: ‘pur-- 


. “poses,” approved. June 3, 1878,: chapter: 150: page: 88; volume 20;* United: States 


Statutes at: Large, and section. 8 of an Act entitled.““An Act te repeal timber- . a 
culture laws, and for. other “purposes,” approved. March 3, 1891, as amended by. ae 


an Act, approved March 38, 1891, ‘chapter 559, ‘page: 1093; ‘volume 26, United: States. — 


. Statutes at Large, and ‘the. ‘several Acts amendatory thereof, be, ‘and the: same ee 
5 ‘are hereby,. extended SO that it. shall be lawful’ for the Secretary of. ‘the: ‘Titerior nce 
to grant: permits: to: corporations incorporated’ ‘under: a. Federal law of the 9.0) 


: United: ‘States ‘or “incorporated. under: ‘the laws’ ‘of: a State’ or ‘Territory of the 


United’ States, ‘other’ than: the State ‘in ‘which ‘the privilege’ is. ‘Tequested, “said i oes 
- permits to confer the: same rights and ‘benefits’ upon: ‘such. corporations. as. are 


“eonferred by the aforesaid’ Acts upon ‘corporations incorporated: in ‘the State. in’ 


which the privilege is to, be: exercised: Provided, That. all ‘such ‘corporations | Pad aoe 


shall first have complied with the: laws. of that" State’ $0. as to entitle them to. 


HS “do business therein; but nothing herein shall operate to. enlarge t the  Mights: of . a oe 
ae ‘railway company to cut’ ‘timber on ‘the public: domain, ea eae. 
OS Act. of, January, i, L, 1921 ar Stat. oo. Rasta, ss : ioe - hs a - i 






PERMITS TO! our TIMBER IN ARIZONA AND REMOVE : SAME 70 UTAH i 


Be it enacted by: the ‘Senate and Ho ouse e of Representatives of. the. United a States ~ aoe 


, oa America, ‘ini Congress. assembled, open oleae gin ahs Geeky Spee eee cer a 





“phat it shall be lawful. ‘for. the. Secretary of the. Interior. to. grant Gerais: eee 


under. the: provisions-of :section-8 of the Act of March 3, 1891,. to. citizensof 
cc Washington | County, ‘and: of. Kane. County,’ Utah, - to: cut timber: on. the public. bie eee 
eee lands: of the counties of. Mohave and Coconino, Arizona; ‘for: agricultural, ‘mining, oo oF : a 
>and. other: domestic purposes, and. remove the timber § SO cut: ‘to said. } Washington a 


ae Comma and Kane. County, Utah, 


re February. 2, 1922: 2s Stat. 898). 
~ 182662—83—vor. 548 a 











ae a. DECISIONS. OF. THE ‘DEPARTMENT. or THE INTERIOR “von. 


“SULPHUR ‘PRODUCTION—ACT OF ‘APRIL 17, 1926, AS. AMENDED 


BY ACT OF TULY 16, 1982 
| Recuamons: 
| [etreutar No. er : < ae : ae a 


» Darareneye OF. THE: JLyrentor, 
r “GENERAL Lanp: Ounions. | 
Washington, D. C. sAuguat 16; 1982. 


ce ‘Rrorsrans,, 


~Unire ey Lanp ‘OnnGs: ae 
Las CRUCES.. AND. ‘Santa Fy, ‘Ne EW Muxtco: 


Snag: act ‘of. Congress, ‘approved April 17. , 1926. (44 Stt. $01); a 


soe gaan MF by the act approved July 16, 1932. (PB ublic, No. 291), jg 


Congress, entitled: “An, Act. To. ‘promote the production of sulphur re 


a ge ane P publie domain within. oo ‘Btates of f Louisiana. and Nes ew a 


7 ST a Re at enacked: a the ‘Senate. ana. House - Of Representatives. Of ‘the. United 1 
: States: of America mM. Congress. ‘assembled, That. the. Secretary. of the Interior 
-.. is hereby: authorized. and directed, “under: such: rules and regulations. as he-may 


‘ "prescribe, : to. grant “to” any: qualified, applicant | a prospecting ‘permit _ “which | = 
_ Shall, give. the exclusive right. to prospect for. sulphur in. lands belonging to the es 


ae - United: States located. in: the States. of Louisiana and New. Mexico for. a period. 


aoe of not exceeding two. years:. Provided, That the area to. ‘be included in. such 
see permit Shall be. not. exceeding § six hundred and . forty. acres, of Jand in Teason-. | - 


cones ably compact: form.. gan : ae 
toes See. 2; ‘Upon. showing. to: ihe: ‘satisfaction: of the. ‘Secretary ‘of. ‘the: Interior wee 
- Wat valuable deposits. of sulphur have been. discovered, by. the permittee: within : 


| ~ the area covered: by: his. permit, and that. the. land is. chiefly: valuable. therefor, ‘ sae 


the. permittee shall be entitled to- a lease’ for any: or. all. of. the land embraced) ~~ 


‘in the prospecting. permit, at: a royalty of 5B per centum of the quantity. or gross — 


a8 . value of. the. output of. sulphur. at. the: point of shipment. to. market, such: lease: Pisa, 
* to he taken in. compact form by legal subdivisions of: the public- land surveys; ap 


_ or if: thé ldnd be’ not surveyed, by ‘survey executed at the cost of the permittee ee 


e ce in accordance with regulations prescribed. by ‘the ‘Secretary of the Interior: 
ie - Provided, “That: where any” person: haying. been” ‘granted an. oil and gas per mit © ante 
eo _smakes: a: discovery’ of sulphur jin: lands: covered ‘by. ‘said permit,: he’ shall have. 7 ‘ 


” the“same privilegé of. leasing not: to exceed: six hundred. and. forty acres of said. 


me ~Jand. under: -the® same -terms and: conditions ; as are ‘given, ‘a eaphne permittee i . 


oe sumider: the’ ‘provisions. ‘of this -section: - | foe 
See.3.- Lands known ° to ‘contain. valuable: 5 déposits of. salphie’ rote for “coveted” = 


| by permits or leases shall be held subject to lease by. the Secretary of’ ne 
Interior through advertisement, competitive bidding; or such other: ‘methods. age 
... he may by general regulations. ‘adopt and in.such areas as he shall fix, not. 
i. » exceeding: six hundred and forty acres ; all leases to be conditioned upon the... 


| payment. by. t the lessee of: such royalty as. may. be fixed in the lease and: ‘the: 





ae Be _ DECISIONS: oF THE DEPARTMENT. OF THE: INTERIOR, Bore 





ey ‘payinent 1 in’ advance: of a’ “rental. of 50. cents: pér acre per: anium, sthe'l vental paid Ee | oe 


i 2 for any. one. year, to. be. credited. against. the: royalties. accruing: for that year. 







cieiecss See, A. Prospecting permits, or. leases, may be. issued in the. discretio Qf ee 
aeek the Secretary of the Interior. ‘under ‘the provisions of” this: ‘act for’ ‘deposits: of: oe 
ice -sulphur't in public: lands. also: containing coal or other: minerals. on’ ‘condition ‘that ea et 
ches, ae such.. other : depoatist be “reserved to. the: ‘United: States: for: “disposal: mind go Me 
oe ~ applicable. laws... : ; as ee 
: See. 5. ‘The. gener ae provisions. for section L ae sections: 26: to. 38, ‘Thelasive; Care a 





. ee : af the: act of February 25, 1920, entitled An Act to promote the: mining of coal, co 
“~. » phosphate, oil;” “oil. shale; gas, and sodium | on. the public. domain, has “are. emtade. 3) ody 


7 : applicable to. permits ‘and: leases under: this act, the: ‘first and thirty- ‘Seventh ce Bee 
sections thereof being. amended to include. deposits) of: sulphur, fand. séction 27 000° 2/0" 


“being: amended so as to. prohibit any-person, association, or corporation from. ete 


_ Staking. or holding. more than three sulphur. permits. or leases: ‘in. any one. te States ag 
ee during the life of such permits. or: leases, © i Ee eee 
aoe See. 6. That. the ‘provisions. of this: act shall, apply only. to the States of rad 
Pe ee Louisiana, and New Mexico.” ae ee ak ea te tae LS ee % Oe . e ue 
Said act. authorizes the. coun of the: Tene ‘ta! grant. pros- ~ 
So eae permits and. leases s for: eae lands: belonging to the United me 
an _ States | in those States. eee ete ee, 
og The: similarity of this act to: the general ‘mineval’ ‘leisiig’ ct: of eae 
: February 95" 1920..(41° Stat. ABT), is ‘such that the provisions of: 
Circular No. 672,. -approved. March. at, 1920, relating to oil and gas 
| ‘permits and leases: are generally. applicable, and to the extent: that 
“they are. not: inconsistent. with ‘the said ‘act of. “April 17, -1926,. as. 
amended, they will govern the procedure i in | applications # for ® permits oe 
and. least. under the latter. act... ae : ee 
raw. sulphur Rermut, may, however, be allowed for ¢ a maximum. of 640 Pye 
on acres only. eee Cee ee ok re es, 
arias Wil: royalty. i in. ceulphor ase poniod: donsequent upon. a. ‘pest ae 
~ shall be 5.-per: cent : of the quantity: or. ‘gross, value of the ae of eee 
oe sulphur at the point of shipment to market. ; eel 
_- An oil permittee who. shall make ‘a diseovery. of sulphtir: in see Foe - 
; ~ Jeovered. by” his: ‘perinit shall: have the. same- privilege, of obtaining: Bohne Se 
2 sulphur lease aS is given .to a sulphur permittee.» Pane wee 
_. All sulphur leases for lands known to contain ‘yaduable: deposits of io 
‘ ga and, not covered. by. permits or leases shall be conditioned = 
“upon the payment by the lessee of such royalty as may be fixed in. - 
the Tease. and. upon the payment: in advance of a. rental of 50 cents 9. : 
- per | acre per. annum, the. rental paid. for. any. one year. to ) be. credited eo a ae 


er a Against the royalties accruing: for. that “year. 


_ No person, association, or. corporation shall ak 3, or. held more. £6 thas’. a 
| three. sulphur permits 0 or * leases: in. -ADY, one State 2. during ¢ the life of ee 
a “atch. Permits.o or "leases... oe ee een a 





me es “DECISIONS: OF THE. ‘DEPARTMENT oF THE INTERIOR “Vol. i. ae 


a2 "Aipplieations. for. permits ghoul be filed i in othe: proper : distriet . = 
ne office for lands in the State of New Mexico, and. i inthe General Land oS 
ce Office, at. ‘Washington, D. C., for lands in ‘the. Stateiot - Louisiana 


This circular: supersedes ‘Circular No..1104, issued. December By 


7s > | 1026, a addressed ; to the: —— at t Baton. » Rouge, Louisiana... 


CG. C. Moe 


| Approved: a 
AJ OB. M. Dison,” es 
“Aetiog: Scorer. 


HIRAM mM: | HAMILTON 


"Decided August 31, 1982 


a pte ‘Namowat Foner Lanns—Excnancn: “OF. Lanps—Trtun, eee 
* In: an exchange: of. lands” in’ national . forests under. the: ferms “af. the act of 


_ March 20, 1922 (42 Stat. 465), as. amended by-.the- act, of February Te 


* Commissioner, ce - 


1925 (48 Stat. 1090), a relinquishment to the United States under the pro- ae 
aes visions. of . the act of June 4, 1897 (30 Stat. 36), with no. application. for’ *f 0-3 

- “other: lands in-liew thereof, leaves. the transaction’ ‘incomplete: and does nots 
‘pass élear and: complete’ title ‘to thé base’ lands. to ‘the. United: States, ee 


aac _- equitable: rights’ therein remaining in the profferer.. 


-.* National Forest ‘Lanps—Bxomanen—Trrte—Exranstow OF. Assmacr. a es 


TITLE, 


"Before the United States will comes an, 1 cecuanee of: lands j in ‘national oe ae 
forests, it must be fully. satisfied as to the title. to the land relinquished, and. Re a 
~ accordingly: will ‘require ‘that the: abstract ‘of title submitted be’ extended, ae - er 


where necessary, to show good title at. date of Lei eer 


at Depaameme's: InsTRUCTIONS' OVERRULED Iv Parr 


a : _ The. Department’s instructions of February 18, 1995 cr LD. 51), insofar as , 2 
- in conflict with this decision, are overruled: ae ee oo Se 


= een Assistant Secretary: hie ee 


This is an appeal by ‘fiirans M. “Hlamiltor- ‘Holi: the ; decision: of ee 


oka thé. Commissioner of the General Land Office: dated. “May 8,°19825°0 
ae in. the matter of his’ ‘application, under the act of March 20, 1999 | 
ee (AD Stat. 465), as amended by the act: of. February 28, 1925, (48: Stat. cote 
1090), to exchange the SEY4SEY, and SWi,SEY,. Sec. OF T..2 Nav = 
—- R..2 W.; S.B.M., within the San. Bernardino National Forest, for: Meo 


the NWI,ANW1, and NEYNW4, Sec. 28, T. 7 8, R. 2 E,, MD. M., ne = 
= within, the Sierra National Forest, California. ie re 
“The record shows’ that by. two separate deeds,. ececited Joi anuary 2, es At 


aa ere 1902, ‘Hamilton and wife relinquished to the. United ‘States: the. ‘said - a5 
_  SEYSEY, and SWY,SEY, Sec. 27, T. 2 N., R.2 W., S.B.M., within 
“the San Bernardino National Forest, with a view. to. the ‘selection oe 

~ . of lieu lands under the provisions. ‘of the act of June 4, 1897 (80.200 


St Stat. ihe, ‘Said deeds. were. e: duly recorded Ja sna 4 and, 6, 1902, 08 2 


ere in question,” ear 








es bale ays os ‘DECISIONS OF: THE: ‘DEPARTMENT. OF: °THE ‘INTERIOR a oot: Leh 


— sesipectivelys but So. faire as: thie pecbitde. of ‘the: ‘Land: -Depattment: eee : ee 


“% Hamilton did. not apply for’ other Jands:in liew of:those: relinquished. oe oe 


—<. Tt-appears, -however, that-in connection :with''the anticipated ex- 

pa change: under::the: act of June-4, 1897; supra;:Hamilton: procured 
oe and. retained: ‘possession of.a- duly: authenticated abstract: of. his: ‘title: ee 
_» tothe: said: relinquished lands... This. abstract, which is. “part lofithe: 0, 


record now. before :the Departmént, shows: that said: lands:-were: “pate a 


:  Cented® to the Southern’ Pacific Railroad Company October 7%, 1891; . ae 
and: that: said. company, by. deed: dated: December. 27,1901, conveyed Cae ee 


i them to Hamilton: The abstract, extended. and certified: to. Novem- wt 
- - ‘ber 30, 1906, shows that: the land: was: at the: time free from. all. other ee, 


claim of title, tax liens, or. other incumbrances: . 


I 19381. Hamilton: started negotiations: with: Ae fiona: fore a - i 


bs - ~ to exchange the lands 3 In. question for other lands, cunder the: provis ee oe 

sions: of the ‘act of: “March: 20, 1922, ‘supra, presenting an’ affidavit. ae 
ae - stating that: he: ‘was’ the lawéul owner of said: Jands.: The proposed 
els exchange: was found: to be in: ‘the: public. interest, and the Secretary oe 
of: Agriculture recommended, under date of November 30; 1938bethat: = oe 
oo  itbe: consummated. ‘Hamilton filed formal: application’ for. such’ ny ee 


: change February: 12;. 1932, ccceiaas iy pope ‘abstract: of ‘tile : 


Dees previously igntioned.: 


In his letter of .N ovember’ 50, 4981, recohnnstidinng’ the: siipptovak oo So 


ae the exchange, the Secretary of Agriculture stated -that’.the land: “— 


Offered’ by Hamilton ‘was. subject: to. the following reservations: in pnd on 


we favor of the Southern Pacific Railroad Company: 


oe A stri ip of land’ 200: feet wide jying equally on ‘each: side, of each: inain fiack, ' ee ee 


side tr ack Y EpUn switch and branch line of said ‘railroad oF of any railroad cor ; A 


sh : Y upon, act oss’ ‘Or. adjacent to any. of the: offered lands. and: ‘all: parts and yirele of oe 
said. lands, which. are now. used. for the operation and maintenance of the rail- Se 


vf road. of the Southern Pacific Railr oad. Company, or of any railroad cor poration, oe e : as 
the grantee of the. Southern: Pacific Railroad: ‘Conipany, or for r the track, yards, ce = — 


oe * depot: grounds, buildings; or other structures thereof.” 


“The right to. use ‘any: water rising. upon. any. ‘of said. ina wilh: hae esi ; 


Ae same as: “well. as water rising upon other’ lands, across: any of the land offered’ ws : te oe 
> in’ pipes ‘or aquednets, for. the: purpose. aforesaid, ‘together! with: all: necessary eo ace 
ee rights-of-way: therefor... eae ae ee ee 
The fact that: the offered. land: is. “subject to. ‘the’ ‘above. déseribed reserva-. os 


: . - fore) been. appr opriated by,.and is now. being used: for the. operation: of. the: rail- . eS a 
road of. the: Southern. Pacific. Railroad: ‘Company, | and. the. right. (to the. extent otis aa 
= the same may ‘heretofore. have. been exercised ‘by. said vendor) to: condu ct. ie : 


tions, has. been. taken into. consideration. ine estimating the value of. the. land ue ee 


_ With. respect: to ‘the. reservation ee ited 40, it: amay- be: pre | | . Wiese 


: : ‘ that the accompanying | abstract, fails to show. that Hamilton’ Ss. grantor. oe a 
a retained: any Fight’ or’ “interest st in: the 2 Property, i in 1 -question;: and: it 1s, a 


oe BS "DECISIONS | OF THE DEPARTMENT OF. ‘THE INTERIOR =p (vou or 


a ‘eppatent’ ‘that’ the Secretary. of. Agriculture's. information. ‘in n the =e 
“yh attr: was obtained from some other. source. Ss So ay OS. 
_. When. the application: for exchange was. reached: fon perc ea 
| the: General. Land Office: held, in. substance, that the deeds. placed. Ole 
record: by, Hamilton ab 1902: were. without effect, and: -passed no. title 7 
‘tothe: United States. ‘Hamilton: was called. upon: tovexécute and have. 
ss) recorded: a new: deed. conveying: to. the United States. the said. SEY, Rae : 
- SEY and SWYSEY, | Sec. 27, T.2.N., BR. 2 W., S.B.M.,-withan > 
sie excepting clause sufficient. to protect. the rights of the railroad.’ 8 
company under the reservation. previously mentioned ; ‘also to have i 
cis his! abstract. of title brought: down. to a ‘date overlapping the recor- 
dation of such new deed, and recertified to show the. relinquished 
. Jands. free. from: tax iens, pending suits, judgment Hignis;.0 or. other oe 
ao -incumbrance. — : ete 
oe Appellant: bonteans: ee the ‘Commissioner amproperly, impose eee 
a ‘such: requirements. upon: him. He. says that when he purchased the 
oe lands in: question from the Southern Pacific Railroad Company he. 
_ obtained: an absolute title without. reservations, and that he isnot... 
_. > justified. In making. and should not:be called. upon. to. make. a new ae 
a deed - containing. reservations for the. benefit of his grantor, who. AS). 
without interest in: ‘the property. He asserts that the-United. States: aa 
has.good title to the lands by virtue of his previously recorded:deeds, 
eae and that: the. accompanying: abstract of. title i is’ complete without fur- 
ee ther extension. a departmental ruling 0 of B get 18, 1925. a oS 
a “Tn ae view Sof the ‘Departmant, ‘the: execution’ and’ iecondation of ae 
a new deed by. Hamilton may: be: dispensed. with: It: is. immaterial | a 
oe _.. whether. the-land in question | 1s affected. by. reservations for the bene-. at 
--«.- fit of the Southern Pacific Railroad: Company. © The land to which 
an Hamilton g got title, all of which he purported to convey to the United ~~ 
_ ~~ States, was andi Is, if the abstract: j is accurate, free of any: éaseinent Ore. 
cninene servitude. If the railroad company’ s conveyance. ‘to Hamilton con) 2." 
coe 7 tained» oe reservation, ‘such - reservation: is. sufficient: to. protect. ‘its. gee 
_... rights, and it isnot: important. whether the reservation is: mentioned - Bee 
ee “or continued ; in ‘Hamilton’ s conveyance to the United’ States. “More- 
_. over, the Department of Agriculture appears to be. fully advised Te 
ae _ specting the status of the lands and the extent to which they are 
~~ affected by the reservation aforesaid, and offers no- objection to the i” 
-. exchange on that ground. In the ‘circumstances; the. Sufficiency. of eo 
 Hamilton’s recorded relinquishment will not be. questioned, — a: 
Ooi erat the: opinion. of the Department, however, the. Commissioner’ Bele 
oe, objection to ‘the abstract: presented | was well ‘taken. Manifestly, AN 
oe Ite present form, ‘such’ ‘abstract: is not ‘sufficient. to: assure a clear | ,, 7 
bees. ae title: In. the United States. Bxperighce has shown that many” of the Oe puke 





vAs thus modified, Lo decision Of the apnea is: 


"HIRAM: mM. ‘HAMILTON 


oP Mista for iabaicing of ‘the Department's desiaion: of ‘Kagust 31, a3 : : 
4989 (54 IL D. fies denied Sev Assistant eee Edwards, | February a ie 


8, 1933. 


ie, 


2 “vauimy OF MARRIAGE BY custom. AMONG THE NATIVES oR R ee 


INDIANS OF ALASKA 


“Opinion, Septeniber Ey 1982 


a Ataswan Nanives—INDIANS—STATUS—MARRIAGE. BY. Custos —Varaprry.. ace ae, 
‘While in. earlier. times: the: view prevailed that, the natives of Alaska: aid. not e ee 
- é bear: the: “same* ‘®eneral. relation to the: Government as. that borne by ‘the = oe 
Pe American Indians, ‘such. view is. no: longer entertained, the contrary., yiew 
receiving support from acts of Congress and. the: decisions of courts. Of the 2 S 


Soeee 5a] "DECISIONS. OF THR DEPARTMENT: OF THE INTERIOR: OF BQER Os aR 


bs “tracts foemiaity coitveyed: to’ thie’ Government but not: idecpied This: ee 
been: transferred, taxed, encumbered; or -affected .by adverse: /pos- eae 

| - session, and: ‘in. view’ ‘thereof’ the: Department. is unwilling, inthe 
instant. case, to apply. the rule stated in the decision of February 18, ee 
es 1938, SUPT Oy, with respect. to the extension. of abstracts... ae es oe 
eset. cannot be. held- ‘that “equitable: title. and. right. - ‘the. Tandé - fo 
oa relinduished’ by. Hamilton in 1902. passed to. the. United. States DYs 
| the: ‘spreading’ of ‘his ‘deeds: upon ‘the. record. ‘On the. contrary, ite gis: 
*. is clear that all equitable: estate and right of. property remained in 
_. the title. proponent, and his abstract: must be -brought:down to. 
_ date so that the Land’ Department may be fully advised as to the 
Bae true. ‘condition’ of the title. Until the abstract is so extended no” os 
officer authorized to act in behalf of the United States can determine ae Se 

| a . whether. such proffered exchange can be. approved: or not... ig ae a 


| Afirmed. oe Sey 


United States, which hold, generally, that the laws of the United States 


ore with: respect. to Indians within the territorial limits of the United. States Pe ee 


-/ -are applicable generally to.the natives of Alaska... 


| Avon —voras—MamiAgs BY Costes —Variorry State anv. > Penman, Pcs 


‘CourTs. 


In’ line. with the. national’ poliey’ of. ; permitting the aborigines t to be. controlled = eo 7 oe 


ons in their. internal and. social affairs. by ‘their own laws and customs, the. ....:. same 
ae -- courts, both State and Federal, when called. upon to consider the validity Of 

_ -matriage and divorce by ‘so-called Indian custom,’ have almost. ‘uniformly — Late 
upheld. themi ‘on the theory: that: the National Government has. recognized — aoe 


the autonomy of the Indians in such matters and thus removed then ai from: Poa 


: oe the. realm. of State, law. in this Respect. 


40° a "DECISIONS OF THE | DEPARTMENT oF. THE INTERIOR. Woke oe 


= ALasian: Namives—Inptans—Tmmerronrats Laws: GovERNine Manrace—Score, ee 


“although: the Territorial : legislature: of: ‘Alaska’ has. passed. laws ‘regulating. = e 
Hmatriage: among. the inhabitants, of ‘the Territory,. such. laws. are similar. ef s 


. character-to those -of. American. -commonwealths,. which; nevertheless, have, >. 
“ recognized: the’ validity. of marriagés among ‘the Indians. by tribal ‘custom, 


- ALASKAN Natrives—Iypiay s—Prermquisires OF. A ‘Manrtaee BY ‘Cusrom:” 


_ By. the weight of, ‘legal authority, wardship ‘alone is. ‘not sufficient to render ee 
valid’ a marriage or. ‘divorce. ‘by. Indian. custom; put! at the time: “ot ‘such. ae os 
marriage or. ‘divorce. it. must: appear: ‘that: the: parties. théreto: have. retained . 


_ their: tribal - relations, and. that: no. Federal. statute. intervened, . Such. mar. 


. vlage: or divorce.is. not in fact a common law marriage, but possessed of the, a 4 


- legal force of a ‘ceremonial. amarriage between whites. 


os -Atasran Natives—* Uxewnazep ‘Termes,” ned AB Useo 3 in ‘Tamar oF. * CEsst0N, “In- : — 


“TERPRETED. “oes! aon dg ie ye a BS 


“As to what tribes of ‘Alaskait natives were : mmeluded” within. the ‘teem! we unciy-" ae 
3 ~ ilized. tribes,” as employed. in: “Artide Tir ‘of the: treaty: under: which’ Alaska: on 


was: ceded to the: United’ States: (15. Stat. 593): it was held, in: In re M imool a 


..(2Alaska Reports, 200, 221), that they “,were those independent pagan | oe 


“tribes who acknowledged no allegiance to Russia, and lived the wild life — 
of their. ‘savage ancestors ; 2 -and. this. includes those natives . who, to- day, =: 
- live under primitive. conditions’ in: ‘regions: remote and difficult. of access, 

. influenced by superstition, and following the crude customs inherited from ~ 


- ee their ancestors. By the ‘terms ‘of :the’ treaty: of: session, these’ tribes. ‘were ic: 
~o, .te:be ‘ subject:to ‘such laws and regulations. as the United States: may, f from, ye 


oS ; _ time to time, adopt in regard to aboriginal tribes of that. country. Pee | 

PR ALASKAN Navives—MArriacs BY - Custom AUTHORITY 0 OF Cononnss—ANALocy ¥ 0 oo 
-DNprans. ate 4 os ee: oe ee Ke Se ee ae eS 

“phere: ig. no: “prévision’ ae law’ forbidaing x marriages. ‘batiebeni Alaskan’ ‘natives 


E according to native custom, ‘and ‘in ‘the absence of a definite expression upon of 
- the: subject by Congress, ‘in. whom the paramount. authority over these 


~ people rests, marriages. among them. should: be. accorded’ the same legal 


| recognition’ and sanctity which the courts of: this country. have letersi ae es 


_.. extended: to siniilar relations among the American Indians. 
; ALASKAW: NaTives-—MARpracu BY! ‘Custom—No UNIVERSAL: RULE.’ 


“The validity of | a particular marriage, in any given cage, nauit be , determined 5 ae . 


by” the ‘facts and conditions appearing, and no epecitic® rule governing all ae 
+ cases” can be laid: down, — aa as ae oy eee Le ere 
* gassene, Solicitor: ; oe Sree ee, : oes 
You [Secretary of the: ‘Titerior): have requested n my. opinion as. s to. 7 


the. validity of : marriage A custom oe the natives: or- ide , 


| aot Alaska: =. - : oe 
The. subject. is: ‘a ‘getisitive: “one: “towohing: lossy; as: it. aoe the ae 


.  spabtaniots and customs. of a primitive people, and,-so far as J have 


hee been. able to. find, has neither. been the subject of. judicial investiga- : : | 
- tion: nor -dealt with expressly: by. legislation, either Federal or Terri-. 
- torial. The: Territorial: Legislature. has; to be: sure,. enacted. laws 


oe a : regulating the subject of marriage: among: ‘its: ‘inhabitants; (See: sec-- 
- . tions 435 and 487, Compiled. Laws. of Alaska,: 19135 Chapter 56, . : oo a 


oo) Laws sof Alaska, 1917, Be lv; Bees teat 58, , Session apie of. 





. oS first: ies. ‘the. statis. “of: these. 2 paaple: and. the elation. ‘which. eee 
“cae they.» bear to the E ederal Government,—matters. which - have been eo 
| apy the subject: of several opinions by. the Solicitor for this. Department. La re 
~~ Solicitor Edwards, ‘in an° opinion dated May 18, 1923 (49 L.D. eo 
oe 592), , after pointing out that in earlier times the view prevailed that. = 

~—. the natives. of Alaska: did not bear: the same. relation to‘the: Govern- : | eign 

me ment: in many respects as was borne by the American Indians, ‘said: a 





| ee : "DECISIONS | OF. THE. DEPARTMENT OF. THE INTERIOR 2 ae 








7 “Later, however, Congress ‘began to: directly. recognize these: natives: as “helnigy oe 

zs ‘to a very~ considerable: extent: at: least, under ‘our: ‘Government’s. ‘guardianship ° ees 
and: enacted. laws: which: protected. ‘them. in. the possession — of: the Jands’ they. aoe 

= oceupied ;. -made- provision for: the. allotment. of: lands. “toe. them: in’ severalty, : : 
similar: to: those: made. to: the: American’ ‘Indians;. gave. them: ‘special. hunting, ae. 


= fishing. and. other: particular privileges. ‘to: enable ‘them. to. ‘support themselves, - 7 


and: supplied © them - with reindeer” and instructions as” “to” ‘their “propagation: 


peas “Congress » has. also’: supplied. funds: to: give these natives. ‘medical and hospital e 


treatment and finally made and is. still. making extensive - ‘appropriations ‘to 


~o» defray: the’ ‘expenses: of: both. their education. and. their. support: 


ae Not: only. has. Coneres in. this manner. treated these natives as. s being wards me 


See Alaska. Pacific Fisheries. 0. ‘United States’ (248. U. Ss; 78); ‘United ‘Statag: 0. = 
Berrigan - et ‘als. (2: Alaska ° Reports, 442)';- ‘United | States | De ‘Cadzow et ‘al. 


on (8 -id.,-125),. and the: ‘unpublished ; decision. of: the: District ‘Court: cof. Alaska,» 


“...Division-Nos 1, in: the ease of. ‘Territory. of Alaska: ev, Annette. Islands Packing eee 
~~, Company: et. al., “rendered. June 15,| 1922, : 7” 





From.. this. it will: be ‘seen. that these See oe now : “unquest 3 tionably. con- a ; 


sidered. and: ‘treated ‘ as being: under ‘the ‘guardianship and’ protection of ree sh 
: é Federal Government, at. least. to. ‘such: an ‘extent. as to: “bring: them. within ‘thes... ae 
~ Pei if not. within the exact. letter, of the. laws. relative. to. ‘American: Indians. 


ae The subject was more exhaustively treated ‘in’ my recent: opinion neal 
of ¥F ebruary 24, 1932 (M: 26915), wherein’ it. was stated: after’ an ae 
: Piacente review of ‘the applicable statttes: and court: “decisions: Se 


ao From the. foregoing it is ‘clear: that no- ‘distinction has ‘been or can. be made be.” ce a ee 
a ae the Indians and other natives, of Alaska so far as the laws. and. relations ~ pas 
“of the United: States are concerned whether the Eskimos and other: natives. eee 
are of Indian’ origin or ‘not as: they are. all: wards. of: the Nation, ‘and théir.. 9. 
-. statis” ‘is, in’ “material ‘respects: similar to that: of the. Indians’ of ‘the: United 9 
States. ‘It ‘follows that’ the natives of. Alaska, as ‘yéeferred to in the treaty’. 0° 

> of March 30, 1867, between the United States and. Russia, are entitled:to the. 
ae ne benefits: of and. are: subject to:the general,.laws cand: regulations governing ae 
~ the. ‘Indians of. the United States; including | the: citizenship: act. of same 2, o ro 


ae 2 1924 (43 Stat. 258). 


kee s . The. foregoing opinions ° were ‘referred. to, Slowed: and ‘applied 3 de ‘ 
ie “my opinion. of July 26, 1932 (M. 27 127), in-which. it. was: held: that.fen0° 0° 
ee a general laws enacted by Congress. conferring. Jutiediction: UPON Fates 

















eve” 


7 ess. ; “DECISIONS | OF ‘THE DEPARTMENT ‘Or THE INTERIOR “Tver. 


oo the: ‘Sébretiiry: of thie’ Tateriot in: the matter dt probatini” the tate - 
ee of deceased American Indians, might’ be applied with: ‘respect. tothe ~~ 
a oes restricted’ allotments’ and ‘other’ ‘restricted : property» of” ‘deceased = 
ane ae Alasican. natives. In that opinion It was ‘said, among: other things: ee 4 


y It: ‘therefore, “appears: that. former “uncertainty ‘as “to: ‘the ‘egal. ‘status. of: coche 


es z the natives. ‘of Alaska has been ‘measurably clarified through: various. opinions PO 


and’ adjudications, ‘SO. that, if’not: Indians in ‘fact, ‘their’ relation to the: Govern: z os 


ment: thas‘ come ‘to be regarded.'as: fairly ‘analogous ° ‘to that’of:the Indian = 


an tribés in the several States of. the. Union; and: that they..are'to° be. considered me Ss 


. : as. included in: the. -operation.. of general laws’ appertaining: to. Indians. 


» In: view of the foregoing opinions, which appear’ ‘to be fully” sup- . ; 


2 wortedl by. the authorities. therein. cited, ith must. now: be. regarded. as. Bo 
ay established. that the. native tribes: ‘of Alaska. occupy. substantially the 


game relation to the Federal Government as their ‘American. ‘neigh- _ 
a bores that. they: area: dependent: people under the: protective. care 
ve — of: thé: United: ‘Statés; that. they” and: ‘their: affairs: are -subject™ +o 
Sees such legislation as Congress may see fit: to’ enact for their benefit 


, Alaska, 


and. protection, and that. the laws of. the United: States with respect ee 
_to-the: American. Indians ¢ are: applicable generally4 to the. natives of ~ 
Bete the: An anon! Indians: 7 may” Be. aid: that at ‘the't tite 7 
of the formation of the Federal’ Governriient several of the Indian ° 
tribes. found here: were. powerful, and warlike, and it.was found eX- 
: pedient. to: tréat. them as. ‘possessing. some of: the. attributes. of sov-: 
ereionty:: and: to deal. with. them. ‘as. nations. by. entering. into treaties | 





3 with them. “Later, treaties: with such Indian: tribes were. superseded 


by. Federal legislation, by which the remnants of the’ tribes were — 
subject. to. general government, and located on ‘reservations. “Broadly- | 
speaking, the policy, of the Federal. Government in: this. legislation. - 

was to. guarantee to the Indian: tribes ‘control over their internal and. 


~gocial. affairs... “United States v. Kagama (118. US. 3875) 5, United | 


a States v. Quiver (241 US. 602) ; U: nited States v. Hamilton. (288. F ed. 


| 685). In the case. of United States. v. K agama, the court, said: 


: “With. the Indians themselves these. relations’ ‘are: equally: difficult: to: ie : 
They were, and. always have been, regarded as having. a semi-independent. posi- er 
.. tion, when they, preserved. their. tribal. relations ; ‘not as. States, not. as: “Nations, ae 


ee they resided, 





7 = ie , not-a as: possessed. of the: full: attributes of. sovereignty, but as. a ‘separate people, 7 : . 
or ise with. the Power ot regulating their internal and. ‘social relations; and. thus. far: 


not brought under. the. laws. of. the Union or of, the: State within: whose. Limits: a 


—e 


(And i in United States v ve Quiver, supra, “it, was held that: 


The policy reflected by. the: legislation of Congress a its administration for a 


oe oe many years is that the relations of the Indians among themselves are. to. be. é a 
we controlled: “by. the customs’ and laws: of the: i vibe, save awhen : Cong gress: s expressly G8 


oye oF clearly directs otherwise. 


sie tot oi miernanag.a > ates of 2 hig ea toag, ese 2 eee : eck tae : hg ae sp akgsah a . 
as ies ihe SOR ie : gig canner! - res 2 ¢ Bar Oe Seats ne ehoe ns, . : 





a sity be 24 "DECISIONS: oF: TEE: DEPARTMENT. OF: THE INTERIOR ee ee 


an “An: fins: tli this national -poliey} it: permitting the’ abosigiiles to” os 
‘i ae controlled ‘in: their ‘internal and social affairs by. their own: laws 
oe and. customis, the: courts, both: State: and Federal, when: called. -upot ee 
to consider the validity: of marriage and divorce by so- ‘called Indian 
a custom? have: almost. uniformly. upheld. them:.on’ the theory that.the: 5, 
National. Government’ has recognized’ the: autonomy. of the’ Indians ae 
cS = in; such: matters. and: thus. removed. them. from. the: realm of State law 2 ; pe 
oe ine ‘this: respect: The: authorities. bearing. upon. this. ‘subject. will. bets eoie 
~ found: collectéd’ int my opinion. of April 12; 1980: (53 L D: 78),dealing e 

: generally with, the subject: of: Indian custotn marriage’ and divorce. 
ee No. useful’ purpose “will be. ‘served by. specific: reference here to all. of. an 
these: authorities, but. it. may. be pointed out that: wardship. alone is 
oa not: sufficient, the courts i in practically . every: instance ‘i in which a. mar: (Sows 
 rlage-or. divorce’ contrary: to the laws of the land is upheld, making — a 
- .the same dependent. upon the fact that at the time of such marriageor 
~. divorce: the: parties retained: thei tribal relations’ (see i in'thisiconnee- 
. ~ tion Inve Wo- -gin-up’s estate,. 192-Pac. 267); that:there- wasno Fedi°. 
eral: statute. rendering the tribal customs invalid (Buck: Ve Br "anson, ae 
* 1G Pac. 436) ; ; and that such ‘marriages, though possessing ~ -some ae 
~~ elements in‘common with :common law: marriage among the whites, is... 


not in fact-a common: law marriage, but’a. marriage: as degals as sone ee 


a by ceremony. among the whites; (Buck v. Branson, suprays.. See 
-. . -Durning-again to the. natives of Alaska: The third. ean of: the: ee 
ee <dreaty -of March. 30, 1867 (15 Stat. : 539), by. which: ‘Russia, ‘ceded ee 
- Alaska. to the United States; provided for.the pr otection: of the recite a 
ee zenship of the inhabitants of the ceded territory, as. follows :: Ao 


Cae ‘The. inhabitants ‘of the. ‘ceded. terxitory,, according to: their: choice, ee oe 
... their. natural allegiance, “may return to Russia within. three years’. ‘but. At: they... Pee 
should" prefer. to: remain. in. the ceded. territory,. they, with the exception: of Mie 2 ey 
eee civilized. ‘native tribes, ‘shall. be admitted - to: thé. enjoyment. of all. the: rights, Ue 
a advantages, and, immunities. of. citizens of the ‘United States, «and. shall be. main- 2 oe 
~~ tained . and protected: inthe free enjoyment ‘of, their’ liberty, property, . and™) 07858. 
os religion... ~The. uncivilized. tribes will -be subject. to such: laws..and. regulations. et pone 
. asthe United ‘States may, ‘from. time, to: ee adopt in regand: to. Ssherletiet ee 
ae ae ie of that country. eck ee cra BS ie se ee 7 ee ea 


NS: pointed out in Tnited. 'Stintos.” Wy: + Berean @ “ATaalea, Reports : oe 


i a 409). ‘the above stipulation. divided the inhabitants into three gen-. 
eral. classes :. . ‘Those: ‘Russian. subjects. who. preferred to. reserve’ Des 
od . their: natural allegiance. were to do:so and were permitted to return 
. < - to ‘Russia. within. three years; (2) ‘Those’ Russian subjects: who pre-- : Me . 
rs _ ferred. to remain in the ceded. territory, and were. guaranteed. that ee 
. they should-be admitted to the enjoyment: of all the rights, advan- 
_ tages, and immunities of citizens of the United States, and “shall = 

ca bee maintained: and protected |i in‘the free enjoyment. of. their liberty, 2 
Je oe ‘Property’ a and diteligion”s ahs and 4(8): the uncivilized tribes i Ine the terri- fee Ce 


- - as 3 _ DECISIONS: OF THE DEPARTMENT or THE, INTERIOR [von 


“tory, wii were: 5 promiaéd that. they: should he subject 4 to fuck kes a 
~ and regulations as. the. United, States may, from: time ‘to: time, adopt — 
‘in regard: to ‘aboriginal tribes ‘of ‘that country.” The effect of the ~. 


"treaty upon this latter: class, i 16,5 the uncivilized: tribes,. was. consid: aay 
ered in the case of In reMéinook (2: Alaska Beportay rely Sich a 
Siler. Wickersham, speaking: for’ the: court; ‘said’: : a 


—'The- meaning of this sentence in a ‘treaty. ‘between Russia: and’ the: “United es 


States: ‘is. dear sit was’ intendéd to and does extend: all: general: laws’ and- regu- - 


lations which the United States may from. time’ to-time adopt in regard to the rn 
‘Indian tribes of the. United - States to and over the. Indian’ tribes of. Alaska; eee 


- Upon’ its ratification and its further appr oval by, Congress, ‘this treaty and this ie 


‘clause. became the- supreme law. of the. ‘land. It gaye ‘the. Indian: tribes of o, 
Alaska the same status before the law as those of the United. States, ‘and, unless” an 
a.different. intention. appears upon. ‘the. face ‘of the: law, . extends”all acts: Of 

Congress, ‘applicable. and of: a. general, nature, relating: to. ‘the. Indians. of. the ar cae 


"United: States, tor. Alaska. | ee er ee eee ei) 
As to what. tribes were ntiuded in 1 the. ee C Ynelvilized: tribes” 


“the court ruled that: they“ “were those independent. pagan tribes who: _ Q * 
acknowledged no aHlegiance to Bnssins no lived t the wild life of their Figs 


~ savage. ancestors.” ce ose 
In U. nited States. v: pape mnprd, ae was 3 Held tliat: cee s Athadas: aS 
ean stock, including the-native bands. of the Tanana, belonged to the ee 


_ uncivilized tribes. mentioned, saying: 


~The pleadings and evidence in this case. ‘show that: ‘the: natives for ‘whom the ae 
. government appears belong to that. stock. so widely. scattered . throughout: the — ; : 
_ Yukon’ and its. tributary valleys,- and. which. the science of: ethnology. classes: ag ele, ; 
“belonging to- the. Athapascan. stock. .Nor is this. stock confined even to the wide reat? 
Tages of: the Yukon.; they inhabit the whole interior of Alaska, a a. region. almost ie oes . 
eo as large as. the United, States. east: of the: Mississippi. river, and’ also néarly. the ac oo 
whole of British North America ; they crossed: the mountain ranges at the head , - 


“of the. ‘Yukon, and: inhabited the upper ‘Columbia’ Lakes, Bands. ‘of these’ hardy 7 


rovers were: found in. ‘Washington, Oregon, and nor thern California: they passed. poe 
from: the Coluniibia- river basin, ‘probably: ‘by ‘the way of: the. Great Salt Lake a 
country, into New: Mexico. and’ Arizona, and: thence into Mexico, “The: ‘Umpquas. hy 
4m Oregon, and the Navajos and dread. Apaches of the Mexican border, belong to. 
this: widely’ distributed. family, and speak the common stock: language ‘spoken a bore 


: by. their northern; brothers. along ‘the Tanana and Yukon.” Throughout their | 7 
wide southern: migration they. have everywhere preserved and: are. characterized | a 
“by a: wild aud roving disposition, and of all the native tribes. of North.America — 


_ they more. ‘nearly than: any other. are fitly” described as.“ ‘uncivilized mative 
tribes.” “Roche. v.. ‘Washington, 19 Ind. 53, 56, 81 Am. Dec. 376. The Tinneh ae 
tribes: of Alaska. were uncivilized native: tribes: at the date: of the: treaty Withes. 
Russia, and the evidence. in this. case. shows that: the band for which this suit is” ae 


_ brought still. occupies. that. plane. of: culture. oe 


In addition to the Athapascan_ nan ‘occupying 4h. eae ee. Se 
* ‘Alaska, the native population of the Territory | may be. classified: ag ce 
~ the Eskimos, the. Aleuts; and the Thlinkets.. . In: southeastern: Alaska’ re 


also are found.the Haidas and Tsimpsean Indians... ‘The latter came 


to Alaska a half f cqntary 9g0 with Father Duncan, alt tBingHah. n mis- oS . 


Lee sionary,, fad founded Metlakatia:« on nc Avinelte Tdland t near. : Ketchiteany eae 

~ This island ‘was: subsequently. qnade: am: ‘Indian reservation, the, only: ee vee 
one in: Alaska; and ‘more than. 500 natives live. there today. With es 
OES : them, however, we are e not: pancioulsely concerned 2 as: they & are perhaps tyne 


ao follow: the. native. outa ‘ot, marriage. and. cokes “The ‘Eakiinoas oe 
found: along the: shores ‘ofthe Arctic QOcean.and-on.the islands of ee 
a - Bering: Sea and the ‘Aleutian’ chain, numbering nearly 20,000, con: ee 
oe stitute the bulk ‘of the: ‘native’ ‘population. “Of these natives, those, ee 
-awho like. their ‘Athapascan neighbors of. the interior, “still: live ‘under ‘Cee 

the: primitive | conditions in regions: remote and: difficult ‘of access, ioe. 
- 2 we influenced by superstition and’ following’ the erude customs ‘inherited oe Sor 
—~- from: their’ ‘ancestors, ‘should: ‘undoubtedly ‘be: classed - as oe whe. faa 








a ee "DECISIONS OF ‘THE DEPARTMENT: OF. THE. JINTERIOR oe ete 


a : “ aS uncivilized tribes” referred-to in. the. Treaty. of 1867: 


2 As to the marriage ‘customs prevailing among: these: primitive peo ae ae 
poe ee lee considerable information: chas*been furnished  by- the librarian: 3 
: fs and curator. of the Ter ritorial ‘Library and’ Museum, consisting of: a — ee 
te excerpts: and: quotations: frotn:vatious writers who have investigated. area 
‘the subject; notably Father. Ivan -Veniaminov, who; in 1840, became 
the first Greek Bishop. of Alaska, and:is regarded: as:‘one of the most .. --. 
_. ¢areful and authentic recorders. ot the customs of the Alaskan natives. © 
peo T also have before me. a memorandum. prepared. by. Mr: Charles W. er 
5 Hawkesworth, ‘Acting. Chief of the Alaskan: Division, J uneait, Alaska, Be BE 
; oo dated: July 20,. 1982;° discussing. the ‘customs’ of these: hatives: Pash. ees 
. sand present. ‘Therefrom it-is disclosed that: the marriage: customs) 
of these: people; though varying somewhat.in minor details among 
ae ae the. different: tribes, do. not. differ materially from: the. ‘customs Of. oe 
eo the, American. Indians; ‘that these customs have Jong. been established — Re ee 
and -are in: vogue today: among the: uncivilized tribes, save where, ~~ 
pears ~ under: the. guiding hands of the missionaries, the natives have been: a eerie 
ce converted. to the. Christian. faith: and t ein: marriages | legalized an a 
oe accordance: with the. Territorial’ laws. #4 faving: already determined. ee 
 .. that.:these: people. occupy _ the same’ general relation to. the Federal... © 
Government as-the’ American Indians and are to be judged. by. the. ea 
same general laws-and rules, it follows in the’ absence: of some provi- oe 
sion to the : contrary, that the “marriages among. them by. native cus- se See 


es which: the courts of this conte have’ niniformly. eroded to » aimmilag penestae ae 
_. relations. among: the American Indians. True the Alaskan natives, So 
a with the sole-exception:of the Metlakatlas, do not. reside upon reserva- 
. .. ‘tions, but in this: respect they are no. different from’ the. American ee ae 
Bs Hibea-3 In. earlier. times. _ Congress: has declared. that: they. shall mote 
ae be. disturbed in the: possession of. lands i in. their: use. and occupancy a 2 ee 
ae and “claimed. by them- (See. 8. act. of May. 17. 1884, 23 Stat. 96);and ase 
: ea further ene? shall be extended t to them, n by. the geben oe 


ee ie "DECISIONS: or THE. DEPARTMENT. OF: THE. INTERIOR | _tvol. : 


ie ‘aside ot specific: reservations for aes use is. a. ‘riatter: af: policy. as- ae 7 
ie yet. undetermined. : Nor i is: the fact: that. no. treaties have been made 
oes wt them by the Federal Government of any ee 
pe said i in Nagle. ¥.. ‘United States (191 Fed. 141). dae 





fds vas: ies 


Tt ‘should. be ‘porne - in ‘mind; howéver, that. it has’ long: since ‘pen’ declared 1 ‘to tec : 


7 : yee the ‘policy: ‘of Congress. not: to treat. further “with. the: Indians: ‘as’ tribes. . / Act os A 
ae OR, March 8, 1871, 16 Stat. 544,;.566...Ever since. the. passage: of that act, Con- | ae he 
gress has: governed the Indians. by. law; and not. by. treaty, and the ‘policy. affords oe 


: cogent. reason why. general. laws Should. . AppIY to. individual Indians. in Alaska nae 
- “as. well. as. elsewhere. : ; le 


oe fhe « organic act oc ‘Kueust’s 24, 1912 D (at 8 Stat, t. 519), with linthations aes 
eer not. here. material, established. jaa vested. in the legislature of the 
-... Territory of ‘Alaska legislative authority, pursuant: to which the. laws oe, 
hereinbefore. referred to; regulating marriage among the inhabitants ey 
Se ie of. the ‘Territory, were enacted... Similar.laws, however, were ine ae 
-. "force in. the: American. ‘commonwealths, notwithstanding which, Ase. 
we have seen, the courts, both State and Federal, have recognized ; the 
eee validity. of marriages among the Indians by. ribal custom, : “There 
ee “would: seem to be-no. good. reason. why, i in the. absence of any: Federal . oe 
- Jaw upon the subject, an exception should be made in the. case of the 
oo Alaska: natives. by. holding. them, to a stricter: rule than that: which ee 
. prevails“aS'to the American Indians. ;“The organic act containsno 
pe _ provision: invalidating the native customs, nor .is..such’a. pr ovision a : 
>. found:in any. other. Federal. legislation. of which:I am aware. In 
oes a6 absence. of a definite: expression. upon - the: subject by: ‘Congress; ae 
- in whom the. paramount authority: over. these: “people. undoubtedly 
ee “ests, the correct. rule ‘to. apply, in my. opinion, -is that’ laid by the. 
-.. -Supreme.‘Court of the United: States in United. ‘States ve. Quiver, 
eo supra, holding that the relations of the. Indians among themselves 
seer. in: matters of this: kind are to- be: controlled by the eustoms of. the ee 


me a tribe, gave: where Congress expressly or. clearly directs otherwise... he 
| In general, ‘therefore, it is my opinion that - marriage among those ance 


See natives constituting the uncivilized tribes, if entered into in accord-.> 
- .- “anee with their long- established. customs,. should: be: recognized ae, 
valid until Congress directs otherwise,. irrespective: of the Territorial. 
ons laws, which, L hold; for. reasons stated. above, do. not apply to such - 

gases: 4 ‘Tn reaching this conclusion, ‘no attempt i is made, of course, oF 
fe Tay’ dc WN. specific rules governing: at cases, as the. validity: ofa mar- : 


— tinge: in any given case must, in the nature of things, be. determined . 


~ according to. the facts and « circumstances oe se that ‘case. ae : 


Approved: 
, Jo os. M. Drxow, 
“First Assistant t Seoretary 
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ae a ae » Roos _ ALTMAN ET AL, (ON, PETITION) 


“Decided. ‘September uy, 1932 


sta _Sroce-RarsiNo: Hlonestmss-—Duitonanron—Avrpstats—Minimeat “Lawps! 





The essential | ‘prerequisites to the. allowance’ ‘ofa stock-raising. ‘homeatead:" ee 
| “entry” are that the tracts: ‘applied for be unappropriated, cunreserved publie: oe. | 
ae land, . ‘designated. as stock-raising land, land. ‘supported by an. affidavit: to. _ ae 
the” effect. that™ no: “part: of the: Jand 1 is. claimed, p DecnDiee ‘or ‘being: Adar a 


under the mining. laws. 


as ee Lanp Mine Cia. Teh ae idee yee SERIE ag to: 
_ The fact. that. the ‘records of : the Land ‘Department show that. a. “tract tof ae 
"public land is. ‘free’ from. claim of. any kind ‘is. ‘not: conclusive | that” the land us ome 


a Has not been, validly. appropriated under: the mining Jaws. or 
: Matsa. Ciarm—SmonwesT10N—POSSESSION. | - ao 


es a 2A, ‘valid: mining. location, SO. long As. it. is. "maintained in accordance. with ie ae 


mining law, ‘segregates the’ ‘land therein | from. the ‘public. domain’ and. 
confers: an | exclusive: Pano: right 1 upon the. locator. ah . , 


“Tt is.  inewmbent. upon, an ‘applicant, who aa to enter or, . select ‘land: ‘anid ; 
the norimineral . public. land: Jaws. to. furnish | evidence of its, condition as. 


: to. prior occupation: and appropriation. Te Cee ety te 
Srock-RAIsING. Hoonsnnan—Averzcamion—PATEN? MINING. (Crarn—-Mrsuxpsn- 
SHNTATION-—TRUSTEES. | = “ . fine « ; 


oe _-Applications and ae Of a ‘homestead entryman are ex parka. aot: waver 
... Sary,,.and: if. he. misrepresents. the facts. which. at is. his. duty. to. disclose - 
and obtains. a patent based. thereon, “when: there was ‘a: preexisting. valid ae 
» mining location. on. the. ground, he may. be declared a trustee: ‘for the. benefit” ae 

a of. the: locator. at: the. suit. of the. latter. | Te wk Wane en re 
‘ STocK-RassiNe Homesonap—Nonoceurancy. “Areipavir MINING “Onart—Ev ™ 


: ok 8 


When i a "homestead. entry. is. allowed: “ipon- the faith of! an. “affidavit: “be ‘the. - 
- homesteader. that the land is not. occupied. or appr opriated under the mining. ie 
- laws,. the. burden. of. proof will be upon: one claiming: adver sely. under. ‘an> aoe 
Star alleged mining | location to show that the. entry. was: not. ‘‘ightfully, allowed: ee 
; a ST0cK- Raistne. -HomEsT#ap—REconps—HRROn:. ee wae Ee al 


"Allowance: of an. entry. under the. stock-taising. 2 nomestéwiltact. of ‘Tandé: a : : 
| - Ses nated. under. that act: ‘and free from. record appropriation. and. contest; after SoS | 
ae compliarice with the: law and: regulations, is not erroneous because of: her 


Pina Tae es ae 


~) cexistence. of” ‘matters Which would: have rendered - it, ‘invalid, but. which aaa : 


did. not, appear. : Be ars o oo ae 
| SrooK-Rarsine. Homnsvmap—Minina. Orarw-—Evinenoz. 


“A requested exclusion of a ‘mining: ‘claim. from a. ‘stock:raising: ‘homestead ad 


ge - entry, is. an. admission. ‘by. the. entryman of its. present: cas but not. ee - 


_ necessarily of its. validity. . 


Srock-Rarsive Honersmmad—Avrutcarton —Mrsive ‘Crare—Suonneart0n gow 7 = 


VEY— EVIDENCE, 


“An application for | a “Homestald. entiy which “exclidies: ‘an alleged’ ae : 
claim from a. legal ‘subdivision and ‘requests a ‘segregation survey. ‘without. 2 ee 
~ disclosing a basis for. the segregation’ is ets an, appiteation's for’ indefinite ee 








i ee “DIECISIONS’ ‘OF THE DEPARTMENT ‘OF THE INTERIOR “Wel. ‘ee 


soiree teat eee mer ee ae 


fractions: “of: tlie: ‘subdivision, iticapable ‘of: ‘definition: ‘in “areal extent at ant 


location, ‘and. is. ‘not: subject to allowance. 


; aye s ‘Sroox-Ratsina ‘Hommstinap—APrricarion=MINING “CaArne—Snompoation ‘Sun ee 


- , _VEY—FINAL. _CERTIFICATE—PATENT.. ieee | | 
“The | allowance of. an application for a: > stéck-falsing: “homestead entry, in 


_- which. the. applicant. requests. the exclusion. of an_ -unsegregated. ‘jaining. a > 
claim, “upon... condition. that. ‘patent would. not. issue, until. a. segregation peat ae 
- Survey should be. made and. final certificate- conformed: thereto, Is: “without oe 


~ authority. of law and has no ‘legal effect. 


ce. - Sroox-Rarsre Homustmap — ~ ContEst — — MINING ‘Cuans- — = Mixmnan, Sunyer: = ie 


-EVIDENOE. . 


Tt a. mineral. -dlaimant brings | a. contest: against a F eculaaly « ‘allowed ae - 


a stead. ‘entry: and. uses. an ‘official mineral. survey of: his. claim as. evidence " 
. of. the existence of conflict, the suryey. is not. conclusive: as to the location a 


| - of his claim and the entryman. ‘has the right to impeach. it in the ‘Land pee : 
| “Department,” if not. made in accordance with the” Jaw and: regulations ae 


| ‘ -* or if it is ‘fraudulent’ or’ erroneous, - : 

# Sock-Ratsrne Homnsr#ap—CowtestMrnexan. Eyrey. . ? Pees 
: ‘The allowance of a mineral entry for. land. embraced within a "stock raising i 
s a . homestead. entry, though the latter may be voidable,- is. contrary to well “ 

“settled ‘rules, ‘and it: is” unnecessary ‘to disregard them’ in’ ‘order: that the. 

. ‘mineral: ‘daimant: may Dene a contest to an: issue’ “against.” the. stock. 

- raising entry. st ey Bee Ny Mie ese ree eee ne ae 
STocK-Raisine Hoxcnsrean—Cowmast—Awswan—Disonarssnt—MrniNe" Cuan At 
_ Eyipence—Burpen ‘OF * -PRoor.: i SEM ainda.) ated de PF eee ee oe 

“Where: the homestead’ entrymian, in: his answer to: a contest, ‘disclaims: any : 
ms ~ ‘interest ‘in the’ ground: within ° certain | mining ‘daims- in’ ‘so: far “as they 
= overlap his’ entry, - and ‘asks for the ‘exclusion: of the: same. ‘fiom ‘his: entry 

-.. to the extent. of conflict, ‘but questions ‘the’ extent: ‘of conflict’ alleged, the 

“mineral. contestant ‘is relieved: of the burden: of proving the: validity:.of- 
his. claim, leaving only the: ‘question of the extent’ “of conflict. to. ‘be: litigated. on 
ne Sroox-Rarsing Homesteap—Mrnine CrarM—MINERAL Survey—Piat—Evimncn. 


“Where the’ ‘plat and field. ‘notes of. a ‘tmineral survey, of ‘which. the Land De- 
_ partment takes official notice, prima facie. establishes: a. conflict between a 


“mining: claim. and ce homestead entry, ‘such evidence will be “regarded. ¢ as... : 


-_ conclusive unless: successfully’ ‘dmeached.’ 


: Owe Assistant Secretary: eae ee | peer 
-C. R. Altman.and Bayard. Sullivan, ho were. pallowe to. make cs 


panera? entries. Las Cruces. 043463. and 043464, have: filed written re- 


: quest; that the order and notice of hearing directed byt Departmental cv 
decision of July 28,1982, ‘involving the ‘question of. priority of ‘right. 


a) between’ the’ élaimantes: of the’ Minnie and Key lode ‘claims embraced - oes 


ee in 043463, and stock-raising homestead entries 035041, 086247 Cand . 7 | 
| - 0st872, made by Alford Roos, be recalled and vacated. Pie ea 
The reason assigned for the request is that Roos in Hes answer ‘and. or a 


Herne other responses. to contest 5308 of. said. mineral claimants. against his di 


‘entries. above. mentioned, . disclaimed. any right or interest..in the - : 


7 ground. covered, by, the Minnie and Key locations and called. attention — a. 


Ko 





vn 
i. 


EE yee oe ae 





oo a 


to his épplicatioiie os6ad. and 041372, Sehesaiis he: petitioned’ for roe ae 


"exclusion of: these: loepeions among others, from: his heat h by. Boas Rae ae 


~ atts a porkion: of ‘die: -anbdivisitis embraced” in: nee Gartrieay Sabie - 


- which he had established settlement and made- improvements.” 


The. mineral. applicants: include. a. request, for the: dismissal: ‘of: the ae = 
= protest: of. ‘Roos: against the: Nickel: and: Nannie: V: lode: claims,’ THs ot i 
volved i in 043464; on the ground that’ ‘there. is concededly’ no ‘conflict — is 
between those ‘platins and the Roos entries. The “requests. will. be. 
ae a - considered: asa. petition for the exercise of supervisory suthority: by Se 


the Secretary. 


In. considering. ae mobion: the Department § is: euntonied on: i 
~ threshold with an. anomalous situation arising from. procedure : taken. - ras 
with. respect: to these, ‘cotitending claims, In: which’ mineral entry, and ao 
nonmineral. entry; antagonistic as. to. the. exclusive right to the pos- - 


session. ofthe. surface, have been. allowed for. the.same areas of Jand, 





Rhiess "DECISIONS OF THE: DEPARTMENT: OF THE. INTERIOR - 49 fen 


in contravention: of'a fundamental: rule of the Department that-two- 
_ entries for the same tract: must not'exist: at the same time. ° Whitney ee 
- -v. Macwell (2 L.D. 98); Henry Clif (3 L.De 216) ; McAviniey ve 
-MeNamara: (3 L.D.'552) ; Legan v. Thomas: (4 L.D. 441); Russell v. 


Gerold (10'L.D: 18); ‘Melvin P. Yates (dL L.D. 556) 3 Swims v. Ward . 


8: ‘L.D. 686) ; Elda: Mining and Milling’ Co. (29° E.D. 279), 


The: question. therefore. to be determined ‘i is, ‘whether: Bou errors ete 


a oa poarent of record . one or the ‘other. opposing. entry ‘should be forth: a 
‘with canceled: for: invalidity, or. whether a learing. should be ‘had: to. Soha 
determine’ by extrinsic evidence ‘whether’ the’ mineral:or nonmineral.. 


enti yan has: the better right to the land’ common to both: entries.” 


ine arriving at. ‘such. determination, only. facts material to. ‘the wae af : 
—quiry. and official action: that. created: the situation will be stated. Une APES 


September 4, 1926, “Roos: made: entry. 032819 - for ‘certain: tracts | ani <3 


ah Te Se Re 19 W., N.M. P.M.: ‘September: 6, 1927, he: made: applica- ares 


‘tion for additional: entry 035041, which after designation. was. allowed Bee 
"May 18, 1928, and included, among other: tracts, SEWUNEY,. Sec. 81000000 


of the same township. ‘January 12, 1928, he. filed 036247 for. certain. Coa 


. ‘other: tracts in: the. same’ township’ including lot 9. of: Sec. 31. . The: : oS fe 


application specifically. requested segregation survey. and: exclusion re 
oF certain: Mining” claims, . among’ them “ unpatented | Little. Goat. i > - Fa 
Ruth, Key as shown by courses and bearings on plat transmitted 
with’ this. application’ and. attached’ hereto.” The’ plat..referred to 
depicted. areas in. Loti 9- as covered by: the: Key, Little Goat: and’ other a ce : 
claims: In response. ‘to. ‘a: requirement: of ‘the register. On. -February Lo ee 


16, 1928, he ‘filed: a duly: corroborated : affidavit wherein he’ ‘declares’ fo 
as: to SEYNEY, and. lot. 9, Sec: 31: and: as, to: certain: : other: “pacha . 
a ee. - 182662—33—vor. cat | Reet ete 


6S BOE se _ pkcISIONS: OF THE: DEPARTMENT: OF. THE. INTERIOR. tv. Gi aes 


aon fon: “« “ that. no part. of said lands’ is. claimed, ‘ceirpiea: ju a 


oy being worked. under, the mining. laws.”.. March 9, 1929,. the Commis-. 


ee “ion” stating : as reasons for this action’ that— 


aoe sioner held the. request for survey premature. and. directed. that’ the ae : 
' entryman be notified, “that when he is prepared to submit final proof, a oe 


- if he will notify 1 this office, the matter will again be. > given. considera; ae . 


» Indsmuch:’ as this: land: ig. in: ‘a ‘mineralized. ‘district, with: numerous: a i 


Cue : : dladms: patented: “and” unpatented, ‘arid’ inasthucli’ as. ‘final’ “proof” has. not. ‘been 2 
- submitted by. the homestead entryman, a new plat. of. these sections. would’ ate. ie 


We fe -_ the present, time be premature, | It also. appears that there. are nearby one: Pi 


ae more other pending . nonmineral applications, and it may’ ‘be found desirable i‘ ee 
to. prepare a hew plat covering all pending entries, and Dosaibly: seine ‘sect . Pe, 


: os tions 29, 30, etc, in: their entirety. 


» March’ 23, 1929, Roos, urging allowance ot that, entry, 9 aiated 


eg i. * a ‘there. is now ‘but’ one part. of. a claim, to have segregated. out of my . ee 


oe “ SSciesbuia application, that is the part of ‘the ‘Little: Goat. unpatented | mining » : 


on claim. ‘shown. on. the before mentioned plat’ T- ‘filed ‘with application. 086247, ag" 


‘ - that: part is ne for Tealdence- purposes by: one ‘Ambros Vigil: and: I do not want 
-. to-hold’:that,. I do not :see: any. reason. for. withholding. allowance: of 


' 036247: because ‘of "dategtie -segregation. surveys: ey can. come. cat. any: time | 
ss as the Commissioner Says; alos Na | eto pes 
June 15, 1929, the. Conaeie pee pay. 036247 for. allow: © 
-ance, stating it would be ‘subj ect. to all: conflicting mining. claims, reit- 
erating that a segregation survey. and. plat. would be. premature. 
Entry was allowed. J uly. 22, 1929.° October 10, 1929, the. > Commis: 
sioner. advised. the entryman. as. follows : Tee Mabon fae oy 
The fact that: ae segreg gation: plat. must: Renee ‘be. prepared: in” Pptder: 0 
actually: delineate the. ‘resulting. lotting after. elimination of areas. covered by 


"your entries. in conflict. with mineral claims, will. not. delay you. in submitting 
final proof, and will not. delay action’ thereon. or issuance of final | certificate. oy 


‘However, patent will, not issue. until after. segregation plat has” been prepared o- 


and. the ‘entry and final certificate conformed thereto ‘of which you will be. 


_~ given ample notice. by the register. An entry: upon, which acceptable proof. has a 
Me been’ offered is. considered. a perfected. entry... i : | ae 


od anuary 29, 1930, Roos filed application’ 041372, whic: h included 


if lot 10, of said Sea: 31, but, “ Excluding from lot 10,T.178.,R.12°W., 


MG , Surveys 1258, Lucky Bill 1022, Rio Grande; No. 2. 1028, Phoenix — a8 
os “ghd unpatented Minnie, ees Altman, Claimant, and segregation She 
; _ survey requested.” Beds 
~~ Novaffidavit as: ineqtined: by Cicie No. 738 7 was: , filed. To ‘the a 
contrary, Roos had averred-in the affidavit. of: February. 16, 1928, 
—-above™ mentioned, that’ lot 10. with. certain other: aubdivicions ee 


} : a cea are not’ subject: to homestead. entry by myself: for the fol- . | oe 
ae lowing reasons: That said lots are entirely Or almost Saupe covered ne ae 


S : : with valid, subsisting, existing claims, to: wit, ae Lot TO: by a é 
one American, I iL C. Jones, claimant. te ee Mee ere 


nee fame "DECISIONS oF THE: DEPARTMENT. or THE INTERIOR ees) ae 


ae After the’ curing Sof eisrboiiy defeats of: no: shaatidg. hase on. Je une » 20, Ps 
fas 1930; the’ application: was returned: to the local office. for suspension oe 
a “pending designation of. a subdivision: other than lot NOl) x ee oe 
_ 2 October 2, 1930, ‘Altman-and. Sullivan, the present petitioners, filed : ae 

“contest. 5308, ‘alleging that the Minnie ane Key. lodes were im.con- > 


ie flict with. pers 035041, 036247. and 041372. in so. far-as they em- ee 


. “braced. SEYNEY, lots. 9 and 10,. Sec. 81, and. that. the. claims: were. 3 


ue es prior; valid and ‘subsisting mining claims. They | ‘also ™ protested’ ee 


e 8 against the final proof made by Roos on October 4, 1980.. Notice | 


of contest: was issued. and. on’ October 25; 1930, Roos ‘Aled. answer in. 
which he denied: that any -part. of. the: Minnie and Key lodes was)” 
within the SEYNEY, Sec. 31; that the Minnie had been abandoned, 
and a new claim located-over "the same ground.on March. 19,. 1927; ee 


bd > that: both claims. were: not valid. because of lack of discovery. ae 
farther: alleged: Pe es ee 


“This entryman denies the allegations that: the ‘ground’ ‘covered by ‘said’ Key os a : 


3 a and. Minnie: are. covered. in: ‘part: by: the said homestead entries: of contestee, for oo . 
cn. ~ the. Teason that: in his. application ‘for’ homestead. entry, he specifically. asked 


fora: segregation | survey: to excludescertain mining claims; that he: “specifically. Pe ae 


excluded the said. Minnie claim. which. lies wholly within lot 10, aforesaid, as 


filed on by. his serial No. 041372, as is of record in the Land Office; that entry- 
Man” specifically excluded the. ‘ground: covered by the said ‘Key claim . AS iS. | ee. 


i shown | in: yellow on the blue. print. plat. attached’ to this answer. and’ ‘made. a | 


ve as re : his entry. with: segregation survey. requested. 


a 1930. L a re ree 
| Pace on the. ee in: the: ‘contest: ae yk ictice i Gt Ce 


part thereof, and. which is-an identical copy: of the one filed with the entryman’s ens a 
iS > application. to. homestead. serial: No. 035041. ‘and. made a part of. said application — cee 
. and: now a. part. of, the. records. of. the. Land Office, and. the same. shows that all 


a the land south and southeast: of the Little, Goat lode’ claim» was excluded: d from” ae 


ee ~ Roos requested ; a. dismissal of the contest. woe accompanying w paper vs S : ; 
ees styled a demurrer repeated the same allegation in ‘substance... 5 
; “Based. upon: above- quoted ‘portions of. the answer, November Bee 


tam 1930, the contestants filed what. they styled a. “ motion ‘for. allowance. ee 
ee of contest,’ ? contending that the answer was a. disclaimer. of interest. Ss 
oc athe ene and. that, they. joined with contestee in an application 
ao for a. segregation : survey. They. alleged. that. at. their instance: AID eos 
i official mineral survey of the claims had. been. ordered and their inten- ae 


a tion was to apply for patent thereto, and prayed. that. the homestead ee 


_ > entries be canceled. to the extent of the Key and Minnie lodes. “Mean-» : Be 


ae while. entry. — had been allowed. by. the register, on. October 30, oon 


i ES awailen 15, 1980, the Commissioner stated, ' “the most: satisfactory | | 


_ method of establishing whether. there is in fact a conflict and whether Tae 
> the claims are valid mining ‘claims is by. means of an official ST 
| and: by: patent. proceedings | upon, the two. claims. 0 “The. r egister was ee > 


= SS vin : instructed to take 1 no further ¢ action 3 in contest: 5308. and told. that: 


Bao Sex gd 3 1 Sn Ae i : es a lucee os A 
4 ror Seay Fee a | res aa | Re; are ta? v 
PO AB de pl ag. foe ee 


ae 52 "DECISIONS or THE: DEPARTMENT. OF THE: INTERIOR. “Tvol. 


ae eae The dontestants: will bs: expected: to poe ern ith: Hiei 3 eo 
San survey, application. forpatent and “patent: proceedings,” and: * Teo 
© reasonable diligence is not shown, the contestee may bring: the. matter ee 
ne oe BOR the attention of this office; ” that the. question. of: éonflict- between 
_ the mining claim and entry 035041 as to SEYNEY, Sece.31, would 


oe te established’ by the official. survey of the former, and- “auaher or 


= - ; “not. the mineral claims were valid and should:be ‘segregated could not. se 
~ be: determined. until: final: [proof ¢ on: the: mining _-claiins’ had: “been ee 


bl : submitted.” ! oe 
Qn: the same 5 dats: N sianeer 1, 1930, the’ Coninisioner advided a 


ae — the register that’ the’ patented: aims’ must be- segregated :prior to | 7 : 
_ the: ‘patenting: of -the homestead’ entry, ‘put before any: ‘unpatented ee eas 


oA claims can be segregated, their segregability’ must be: established, and — : 
that he had: no such. information:as to the Little Goat; ‘Ruth: OF. Key es 


oe claims; ‘that. nothing would. be. done until an expected: report was : - 
- peseived from.the field service.’ He stated that if Vigil, the claimant 


of the Little. Goat. claim, desired to safeguard : the surface: area. he 


should contest: the homestead entry; that. ‘segregation survey: of ‘an nee 


; unpatented mining “claim” was not ‘warrantéd. on requést: of either, a 


homestead or. mineral claimant; “that. as ‘the: burden of proof was 
primarily upon the ‘person, asserting. a mining ‘claim, and. it when 

the homestead entry: is ready. for consideration for. patent, no claim — 
has been~ properly asserted, the. homestead. entry may be. patented 


| ‘without reference to the mining: claim.” On the same date, a mineral... - 
: protest by tee M. ‘Lutz: against. application’ ‘(then an entry) 041372 eee 


was denied- as not In proper. form to constitute. an: application to. 


ae contest... It was stated that if. the owner of an- unpatented mining 


~~ claim “ desires to retain ownership of the surface area, itis incumbent * 
- upon. him to assert. and establish. before this office by due procedure 


; i : the. priority and. validity’ of the. mining claim.” Treating 041372. 
~ ‘on-the assumption that it continued to be merely | an. application, the — 


ws - Commissioner. said that if. Lutz applied. for’ patent: to his claim: it a 


- would be- given precedence | over ‘the Roos: application. ae ea 
March 81, 1981, pursuant to the ‘Commissioner’ S previous. instruc: ee Aa 


. B. “tions,. Altman and Sullivan filed’ application 043463 for: patent tothe : - 
_ Minnie and Key lodes. The official plat of survey. thereof (M.S. | 


: 2020). shows portions of the. Key ‘claim and an adjoining ‘claim, eee 


> Little Goat, within lot 9, and that the Minnie lode is partly within. . —_ 
~ Jot 10 and slightly overlaps SEWN E14. Sec. 31.. Final certificate, 2 
eo. and entry were allowed. June 19, 1931.. June: 99, 1931, Roos peti- _ . ae 
ee tioned ‘the Department to institute: contest: against: ‘both. applications, © i ae 
(048468 and 043464, alleging, .as to each. claim involved, lack of dis-- 
an ae covery. ‘of mineral and insufficient’ patent expenditure, and in. the ae 
= event his’ petition. was, denied ‘to’ allow him opportunity. to enter - a ae 
Joe re contest’. Ageinst the Minnie and Key lodes._ “Oetober. 25, Bs. eee 


a. . aes Pa “y se a - 4 See oe a 1 ; ob fi : pedis . 
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= oo 1981, “the: ‘Gommissionies: tnatitiited: proceedings, Gontsey: Nes ‘5553, a 








against all-of’ the: stock-raising entries of Roos, charging oncom: ns 


: _ pliancé with the:residence and improvement requirements, and. also, cathe, 
that his. entries. conflicted with prior existent valid. mining: origins Se 


= a - among those enumerated being the Minnie, Key, and Little Goat. oe 
ous racomnbion: 10,1931, the Comfissioner. dismissed: Roos’s. protest : as oe 


cee 8: the: chargé: of lack: of discovery. on. ‘the’ Minnie and, Key claims on. ce 
OE as the ground that. that, issue would. be. decided in the Government pro- Ber 
 .eeeding, refitsed to ‘institute adverse’ proceedings: requested by: Roos 
... -and held: his: protest defective in form,. but permitted. him to filea 
properly corroborated : duplicate: challenging the sufficiency. of the 0 
ae development. work on. the Minnie and. Key lodes. Roos “appealed. Ce 
‘He also filed, December 18, 1931, another protest: containing the same 


charges. and. ee same pleas 4 in. substance. as in his original,, and ask- fees 
ing for certain. confidential and. other. information, personal inspec: 
: tion. of the claims. -by the register, ‘and another. field examination... 
February. 4, 1932, the: Department. affirmed: certain. ‘Commissioner’ S- 


decisions denying, substantially the special. requests . of Roos. and: 


as “approving the. action..on: his: protest: and: directed: “prosecution. of the 


“Government. proceeding. .March 17, 1932, the Department modified 


-- this decision to the extent*of directing another field examination and 
-report.. Upon. consideration of this report, the Department, in the 


vs _ decision of June 28, 1932, held that. the evidence would not: establish 


the charges. relating to ‘failure. of. compliance with the: homestead. 
: requirements, took. notice: that. the. examiners. had. listed. the Key: and. 


* Minnie among the’ prior. valid. claims, of the pendency. of. the. respec-) 
tive. protests. oe Roos: and. Sullivan and: ‘Altman,. and dismissed the — 


-Government’s proceeding, cand directed that. the question. of priority - 
ae and. validity. of. the mining. claims. be litigated. ata hearing. on the... 


: ie private. protests, the burden of pret. pee plgged a on: the. “mineral wes 
ee claimants. , are Lemck 
oe The. ‘ehon tial pereauatas: re ie. aliowance. ‘afc a » stock: ene ae 


| cenaey. are that the. tracts. applied. for. be unappropriated, unreserved | 7 i 
[an public. land: and. that: they be. designated as stock-raising lands (see: 


oa tion. 1;. cact: of: December 29,1919, 39. Stat.. 862), and that the: entry- a Ta 


man file an. affidavit j in ‘accordance. with’ Instructions of May 71991, 


: Circular: No...738, which in. ‘support of an. additional application =. 
. -should contain the allegation, “that no part of said land is claimed, = 


occupied, or being worked. under the mining laws.” - The fact. a 


the. records of the: ‘Land Department. show: that: the land. 3 is free. from eo. 
-. claim of any kind is not conclusive that the land has not: been validly 005° 
ee appropriated under. ‘the: mining laws. Cosmos.E xploration.. Co. oe 
Gray Eagle. Oil. Co. (112 Fed. 4, 16; affirmed 190- U.S. 3801). It ic 
well-understood that no. notation. ‘of mining claims is necessary or iss 
oe made- ‘on : the » records of the. Land Department, but. a valid location, 
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i. fe Egg eng as” re is J képt- up An: eee with. ‘the: mining flaws oa es: 
te ~ gates the land therein:from‘the public domain:and confers.an‘exclue. 
sive possessory right upon the locator. : St. Louis Min. & Mill. Co. 
ee Montene Min. Co. (17k v. S. 650, / 655) 5 as Min. Co. an - Eli eae a 


wenn ; Min. Co. (194 U. 8: 220). oe Pere 
: In the event: that: ‘an applicant onder other: ings sedkca't ve Santee or . es 


ee - gelect the land, it ‘is: manifestly: necessary: that:the:evidence ofits -— : 
oe condition as’ to prior occupation and ‘appropriation. should: be: furs a 


- a nished by him: “Kern Oil Co. et al.-v. Clarke. (30 L.D::550, 566). oe 
oo The: applications and: proofs ‘of the homestead. entryman. are, how. ah 


oe, sda} ex parte; not adversary.’ “Washington Securities: Cov. United: 
States. (234 U.S. 16, 19) 2 8TE: ‘he misrepresent. the facts which itis. ne 
- -. his duty to disclose, and obtains a patent ‘based ‘thereon; it may be | 
~.- set-aside in equity atthe suit ofthe United States; Colorado Coal & 
0. Tron Cove United States (123 US. 307), and, ats there was a-pre- 
ne existing valid mining location ‘on. the ‘ground patented to the home: i 
> stead: settler: the patentee may doubtless. be declared a trustee-of the 
pining ground for. the benefit, of the owner thereof at. the: suit: of | 


the latter. © Costigan on Mining Law, 87.-Insuch ‘a-case the courts: 


of Arizona, Kansas City Md M. Co. v. Clay: (8'Ariz. 326,29 Pac.9), 


Old Dominion: Copper M. Co. v: Haverly: (i Ariz: 241, 90 Pac. 333), 
-and the courts of ‘California, hat Ness v: Rooney (160: Cal. 131,116 
“ Pae: 392), Brown v. Luddy et al. “(9 Pac. (2d) 827), have gone so 


far as to- hold that: the owner of the mining claim ‘can collaterally ae, 


| attack the homestead Datent and have it Set aside for lack = Juriss - 


2 ne affidavit. in: veonteimity’ with’ ‘Cireular. ‘No: 4 38, “prima: facie ee Bk 
~tablishes. that the land applied’ for is not occupied or appropriated | 
under the mining: laws, and if. ‘the entry 1s regular ly allowed, the. 


burden will be upon. the. mineral claimant to-show the contrary; and» 


this showing is: not deemed to be made unless the mineral. claimant 


ee established a prior existing Jocation* perfected by discovery, OV Boe 
Pte mining location + in the actual possession of the. claimant, who is dili- . fe ys 
oe + gently. engaged in the search’ for mineral at the date of the. ‘amcep-- 

tion of the stock-raising entry. Ainsworth: Copper Co. we Bew ee 


- ‘ID. 382); ‘United States vy. Hurliman (51. LD. 258). é ie 
Tf the applicant shows: compliance: with the’ applicable: ‘law ana oe 


:. ee Factulations, allowance of the entry is not erroneous because of the 
et a existence. of matters which. would have rendered it invalid, but which oe 
“<” did-not: appear. James R: Crawf. ond: eb al, (8 LD. 435), bectucia ae 


. — August 6, 1931, and cases there cited.’ Kee 
Tested. by. these Tules, the SEYNEY, See 31, Te roe: ‘from a 


7. = record. appropriation and contest, designated as- stock: -raising land, .. 
> and a’ sufficient. affidavit. under Circular: No. 738*having been: filed, me 


ot its its allowance \ was s regular and the entry. was prima facie valid. 


| effect. ae ea. a3 : a 
oe On: allawanice, ihe’ entries: ene 10 | 5 auch seondlition,; bik: ied same 62 Ronee 


- s 


= ve more’ 5S complicated’ situation: 18 ‘presented’ “as” 46: loté. 9 “aiid 10: ee 
a pate requested exclusion of certain: mining claims ‘was an admission Or 
by Roos ‘of their’ ‘present existences, but*not necessarily their validity. 
.. Section 87(c)” of the’ mining regulations’ ‘forbids the: allowance of © 
a a agricultural claim for: any portion of ‘any lot, or Tegal subdivision — a 
of 40 acres, where there is no approved: survey” of the thining claims Say A 
oe intruding therein, and: even where there ‘is ‘such’ an: ‘approved survey, 
it’ requires” vidoe’ of the mineral character of the claims’whose 9 
Bars segregation! is ‘sought as. a basis for their: segregation: and the allot: — oe 
ting’ of the residual area. ‘It. directs that: in the absence of such a ao 
- showing the “ ‘original lot: or legals subdivision oe shall be sasstaces BO ‘ 
ae agricultural appropriation: omlys hse 8 ee 
As the ‘applications: of Roos for: i 9 and 10 digelosed! no jbasin 
: for Segregation, they were mere. applications for ‘indefinite fractions: oS 
oo Ofte, subdivision; incapable: under existing: conditions of: definition 1 In: 


areal extent; and-location, and while they. existed in that form: were 


oe oe : "DECISIONS. OF THE DEPARTMENT. OF THE INTERIOR - 85 oe 


—~ not-the- subject. of a Howance... “The. action’ of: the: Commissioner ' in. “ 
returning the’ applications | for: allowance as to the whole lot in'each =~ 


: instance, including land that’ Roos: did: not: ask for; ‘and disclaimed 


: initenition: to-hold;‘and. to: which ‘the Commissioner attempted: to. attach 

some understanding or. condition: that. patent. would: not issue until 

8 segregation’ plat. was: “prepared » and final’ certificate | ‘conformed | 
2 thereto, has:' To. warrant” im: — ‘and was: entirely without legal S 


Z rights as any ‘other entry under the stock-raising: law, and ‘were sub:- } 
“ject: only: to the: contingency to which all such entries: are exposed, eA’ 


: recognized that. such was the effect of the entry. 


Furthermore, allowarice ‘of. application. 041872 ag to, ot. 10 was ve 
: ~~ erroneous for the additional: reasons that a contest- was’ ‘pending 7 
against it, and not: only, had no affidavit under Circular No. 738'been 
: . filed, but: ‘Roos. had alleged’ the existence of. valid ‘mining: ‘locations. oo 

as ~ thereon: “As to: ‘application’ 036247. for lot 9, ‘Roos’s. allegations WOEB LS eds 

vee equivocal and: inconsistent, and” clarification should have’ been 

“.. Yequired, especially: as the Comissonee, was aware that’ the land = 

_ applied’ for’ was ‘in a. mineral. district where | there - were. fe mumerous 
: ob ; existing. mining claims. : ee che ae 

It was: also clearly error onet we serthit: the inca elaimants toe: es 


& “proceed with their ‘contest on‘ the: ground that it would be necessary ao e os 
for’ them to a apEly with’ ni diligenes For. TR and make final mio ee © 


that. someone - would: appear and-show a’ sbetter Tight: before patent — “ 
- issued, as’ by the filing: of a contest by the owner of a ‘prior:valid 
mining claim: | Tt will be noticed:from the foregoing quotations: from. 
his later’ letters: to mineral protestants that the Commissioner’ ‘ieee oe 


a ee ae "DECISIONS. or THE. DEPARTMENT oF ‘THE. INTERIOR etek: ty 


2 shove ‘hetore. thé eleimg: ‘they. cee oiild: ie eareeuieds coo 


a. 2 ‘also. allowing the- mineral applicants. to. make mineral. entry. in disre- : Pak 


o gard of the previous homestead entries of Roos for the same land, ~ 


a ; and in further holding that the question. of conflict between the entry 7 . 
of SEYN EY. Sec..31 and the; Minnie claim. a would be established BY et 


coe the official survey. thereof... a) ie 
Phe. questions -as to: the: Teous. of the mining: ae the: extent. of ees 


“ae eo their: conflict, with: the homestead. entry as well as: their’ validity, be 
“should: be determined: from the evidence in the contest. ‘proceedings ae. 
~.. + when: those. questions are put in issue. The evidence should:there be ~~ 
ee adduced by the. mining claimant as to where his: location, lies. (See ee 
Southern Pacifie Railroad Company, 50. L.D. 577)... -Manifestly, the... = 
“best evidence he could produce of. this. character would be a duly = 
ieee approved official mineral. survey. of. his claim. That. survey, how- 
ever, is an ex parte proceeding; “it prejudices, the: rights of no =. ses 
hoe oo and settles or. decides nothing as regards title to the claim. * * * = 
_ .. Such-survey is not conclusive evidence; and may. be — to by : an 
adverse claimant, and overthrown by competent. eacumntad Orient, Ae a! 


oe lot Occident, and: Other Mines (7-C.L.0. 82). 


~ Glearly then, if.a mineral claimant brings a: conitest, any a regu: 7 = 2 


2 “Jazly. allowed. entry and uses an official mineral survey of his claim =~ 
"as evidence of. existence. of: conflict, the. homestead. entryman has. the wo e 
- right to impeach. it-in the. Department, if not made in accordance a 
Vist wth law and regulations. or if itis fraudulent or erroneous. . It is, cor 
Le tee Oks course, ‘not: necessary that the. mineral claimant. apply. for. and o>. 
Pee perfect. an. application for. patent to his claim in order to. obtain: and. 
ise a. mineral _survey: thereof as: evidence. - Such. survey, by law, ate ee 
made a. prerequisite to an. application for. patent, not the patent ap-. 
eae plication. a prerequisite to .a-survey,. and instances‘are many where __ 


aad surveys have not. been. followed. up with an. application. for patent. 


eee is familiar: Jearning that: the: ‘owner of @ valid mining: claim need - 


= a not ever apply for patent... ee : oe 
oe el pet : possessory: right and file to a mining s claim, which hes eoatte Poa 
. hold is.a: vested: estate, would be held by a very insecure tenure if = 


: = . every. person. who attempted to appropriate. the ground therein under : : 
~~... nonmineral public. land ‘law. could obtain. patent. upon, ex ‘parte. pro: moms 
aes ~ ceedings. and. over the. protest. of the owners’ of the- eae who. would,” os 


oe : not: be. heard: because. they. would not. apply. for. patent... eee 
The. rule. ds well settled. that. the local officers: can: nee allow: ; 


an. entry, receive an. application, nor do any. other: act affecting the. 

wis disposition. of land after an.entry of it has been allowed and-while . ar 
A... "a. contest: for: itis’: pending. and undecided. .. Holt. v.. Murphy (207-2 
2. Se 407) ; ; James v. Germania. Iron. Co. (107, Fed.-597s.app..dis- 


Ao - mised, 195 US, + 688); Grove v. - Crooks ae LD. M140) 5 “MeCormack v. ao 


Ros ao 
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eG, Night 1 H fe ond N ightingale: Gold Mo ‘ining Co.. (99. L D. BT 8). “This oe 
ae rule has been: specifically applied. to: the allowance of a mineral. entry cee 
“on lands: embraced. within. an existing homestead’ entry.. Elda M ining — eggs 
 and::Milling Co. (29 L.D. 279); Walter G.. Bryant. (53: LD.. 879). oe 
_ . Although. the. entry is voidable: it. segregates the land. so long: aS Ib 2s 
‘remains. of record. Leary v. Manuel (12 L.D.. 845) 3 Faulkner. We Lee 
1s Miller’ (16 LD. 130) Stewart vy. Peterson. (28 L.D. 515). /It-was Robes ee | 
(necessary: in. -order’ to bring the; controversy. between: the opposing: oe 
ee claimants in ‘this. case. > to. an issue » to disregard. these fundamental ee 
eae rules. ee re . oe 
eee While. ‘the: eohtastants. tind | filed. ce  aufficiont: content: ‘upon 1 iden Bee 
aa. they should have been. allowed. to proceed, the ‘contestee, ‘Roos, in his’ Bee te: 
answer thereto. disclaimed. any interest in’ “the: ground Sahin the es 
Minnie and Key lodes: in: so: far.as: they. overlapped his application oe 
and. entry, and ‘pointed to the fact that he asked. for the exclusion 


of the same. therefrom, ‘denying only.that, the Minnie: claim: invaded. 
the SEI,NEY, Sec. 31.° The emphatic and definitedisclaimér:of 
~ interest. by Roos in the’ area in. conflict’ warranted cancellation: of: his + 


-entries.to the extent, of the same, ‘and. relieved the coritestants ‘in that- 








proceeding: of: the. burden of. establishing the: validity. of: their: claims; fe 
Jeaving” only. the: question: of fact whether there was.a. » conflict. ayith oe 


a } the SE1I,ZNEY,” Sec. 31, tobe litigated. 


The éffect: of the. diselainior’ is not ‘affected by: ‘the fact that Roos 
in the same answer. challenged: the validity ‘of the claims. “Allegas 
. tions to that effect by: him became those of a. protéstant’ without. aa 
ae interest: in the: controversy... _As. contestee asserting : a private right mel 
the lands within the Minnie. and Rey, lodes, he stated. himself out. of eo i 


: court. 


Bowe as. hes bean: spentigngd: “Roos: co a. | pontest pending | a = feet 


i the capacity. of friend of: the’ Government} from. ‘which. the. charges <a ay 


as to validity of the mining claims. was: eliminated’ for ‘the reason... © 


e they would be. determined i in the Government proceeding then pend- ae — we 


- “ ing... “As: that proceeding - was. dimissed: without: hearing, the charges a 
i? oe WAL be reinstated-in full, with the burden on the protestant: to estab. 
~.. lish: thé: same..: . The plat: and field notes of. mineral survey, No. 2020,°. 0 


of which: the Department. takes official. notice, prima facie. establish - oe ; 


— ‘the: conflict. of: the Minnie claim,.with entry 035041: as to: the SEY, a aoe 
ee NEY See. 81, and if. not. successfully. impeached. will. be regarded ‘o ee: 


ah : - as conclusive. oe os ae en 
‘In the. meantime: enerise 085041, 086247 and 041379. ae Roos end we, 


oe cua 048463. of Altman and Gallivan: will be: suspended to await. 


the. determination, of. the fundamental question, whether the Minnie ; a 


oe and. ‘Key lodes- were. claimed, occupied . or being worked at the, time ee 


: Bo Roos filed t his applications: affecting the: same. 








- ~ eee: 


2 oe BB ie, DECISIONS oF THE DEPARTMENT oF THE, INTERIOR: Tole 


As to titueral: aking 043464, the s SO- called protest of Rios’ against. 


The ‘dasision: 6t: 5 une: “98° 4939; is + piodified: tot the: ‘extent, herein. 


oe indicated, and ‘the motion | to dismiss the: “pending: proweedings ig’ 


Denied. 


. | ERASE oF OF PUBLIC ‘LANDS ' 10 THE CITY OF ANCHORAGE, ALASKA, 


FOR ATRPORT PURPOSES | 


Opinion, September 19, 1988 


me /_Ampors—Rarnoap Lanvs—Town Srems—Wrrapeawar-—ALAsKA. ae 

| - Neither the provision in the. Alaska Railroad ‘Act of March 12, 1914, ‘author. 
a -. izing: the withdrawal ‘of. lands along the. line. of’ the road for town site pur- 
“y: poses. nor the, Executive. order. under: which, the, withdrawal, for. the. Anchor: 


? fe it is found to be no inore than a. petition: that the Government ‘ins' 

stitute: proceedings against ‘it. In view. of the favorable ‘report ~ 

ors of the field service - thereon, and that no cancellation of any entry 

of Roos: i is involved by. permitting 1 the on to: stand, ‘the. oa 
—— is denied. | 


age town’. site’ Was’ made’ ‘contained ' any “specific ‘reference ‘to’ airports or — 


eae aviation fields, and where lands withdrawn pursuant: to. the. Executive 

order. ‘were. patented: to: the ‘city: of. Anchorage: for. airport purposes such. 
- conveyance was. based. upon the implied authority. derived: from. the: term’ 
‘ for other Pons Pa a contained. in the order of withdrawal. | 


ea 


Jwith respect: t to. any. express or. - thiplied ‘authority es grant iebts in or to 
-. dispose of. public lands for airport purposes under general provisions. of the 
public. land: laws; it is plain that it was superseded by. the ‘act ‘of May 24, 
1928, under which. rights for airports thereafter sought were. to be acqnired, 

Ameporrs—Lmasn—Parmnt—Lanp DEPARTMENT —J1 URISDICTION. a? ee 

‘The. act of May 24, 1928, authorizes. the leasing only of pablic lands for: air. 


“port purposes, and the Land.Department is. without authority. to. cancel a. 


- Tease: issued thereunder. and. ‘to: issue. as ‘patent, An. dieu: of: the. lease: . 


Parstiant 6 the Gators ot the ‘Assistant: Secretary, of Spee 


ae ~ 8 1932, I have considered the question submitted in the letter of the. 
oe ‘Acting’ Commissioner of the General Land Office, dated September 
Be $989" regarding the authority: of this ‘Department to revoke ‘the 
aa Tease of certain lands granted to the city of Anchorage, Alaska, for c 
use as “public airport and grant, absolute title to. the’ ea ine oe 
ay volved, ee | ere oo a 
“2 The? “bait and questions are » stated in , the Acting Commissioner's 
| Jeter as follows: | fe ae ea a ee ee 


The city of Anchorage, in. n correspondence herewith addressed to. the Assistant 


a os ae of. the. Interior, requests that it be given ‘absolute’ title’ to Tract 32,” 
Hees — acres, in. the | Fourth ‘Addition to ‘Anchorage. ‘Said tract. was. leased: to. 


Ew 
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os ae “the. city on a une sae 1932, for. 20. years, , for: use as. a » public airport vunder the: e tet ae poke 
— of: May. 24, 1928: (45° Stat. 728). : : : 


The question is: presented. in: ns with the request, whether: ‘the. eb ne eae 


m3 cited now. prescribes’ an exclusive method under. which. ‘the: celty.: may eats ae os 


BS “said tract for. airport purposes.” 


- I have had an:informal | éonferented with. ; Secretary } Rawards relative. to: this see ee 


- s matter; ‘and’ itis Fequésted: that: yourfurnish a formal, opinion as to‘whether,. oe 
_- under-existing: law, ‘it-would: be: proper: ‘for: this: Department ‘to! cancel: thé: said peoree 
. » lease, to restore the: Jand, which has been eliminated: from the town: site, to its. 


= former status asa part: thereof, and to patent the tract. to the city asa “public Pi ed 


fens reserve for airport. purposes under authority. of the act of Congress. approved... as Pau 


. “March. 12, 1914 (38. Stat. 305), and Executive order. issued. thereunder: dated). eee 


4 June. 10, 1921. (Girenlars. and. Regulations, of: the > General Land. Office, ey January; " oe 
a ~ 1930, page 271). te i 


oe te AS a precedent for ‘its route ahd, in. + support + of its , contention that absolute: BM oS 
oy title may: be given, the city ‘has cited Patent No. 878,718 dated. July 27,°1922,: °° 


: zs under which certain. lands: were granted to. the: city“ for: me protection. ‘and. i; ae . 
A 4 o park ‘purposes. and to. furnish | a: ‘suitable | field. for aeroplanes.” ae «A copy of said eos fs 
we em teas is attached’ to the. record, in Anchorage. 07634. oe ee ae 
ee "Prior to the. enactment of the act. of May 24, 1998 (as Stat. 128) 2), Re ee 
cee there: was-no: general; law: governing the. use. of ‘public lands as avia- i. 
oben: fields.” ~The policy of: ‘Congress. “with: respect'to such--use® WAS, 2 U 

- however, theretofore. indicated i in the act of April 12, 1926 (44, Stat. hee 

a 241), 9: ‘authorizing the. use of certain public lands by the: city of Tuc- 


“ son, Arizona,. for ‘a. municipal aviation. field, and. the act. of Feb- oe 


a oe ruary OT, 1928 (45. Stati 149), authorizing’ s similar use. of: other public’ . : at : 
~~ lands by: Yunia County, Arizona, with the provision that operators Of ae 


- Government- owned. aircraft shall have unrestricted 1 use, of ‘the. land oe 


: “ = for military or other purposes. a: ee 
- The act of May 24,1928, supia, 1 clearly ¥ was intended 3 asa general’ oe 


Gaye. respecting” the granting of rights in public Jani ds for: oer Se 


purposes. It dealt. specifically with that. subject and ire was oo a _ 


» Getened to be complete i in, itself. ‘Tt provides : as follows: 


_ That the: Secretary: of the: Interior; ig. ‘authorized, in. his ‘discretion ‘and’ “Gnder as oe 


such’ regulations as he. may. prescribe, to lease. for’ use asa public airport any. a aE 
contiguous. public. ‘lands, | unreserved ‘and. _unappropriated, ‘not to: exceed: Six a Fee 
_ hundred and. forty: acres in area, subject to valid rights i in: such lands under Tee ieee 


~ public land laws." (U.S.6., 3d: SUPD., title. 49, sec. 211. yo 


. Sey 2. Any lease. under this Act. shall be for a period ae to -excesil: 4: twenty. : ee 


- years, subject. to renewal for. like periods. upon’ agreement: of the Secretary of | ao oe E 
the Interior and the lessee, Any, such Tease shall. be- subject: to the e following ere 

% conditions: oe vee | 7 
(a) That. an : annual rental, of ‘seh sum as the ‘Secretary of the Interior. may shee 


fix for: the: use of the lands, shall ‘be paid: to: the ‘United States. 


~(b). That the’ lessee. shall maintain the lands’ in. such condition, and : provide. 7 : 
for the. furnishing: of ‘such facilities, service, fuel, and- other. supplies,. as. are de 


fe Q “necessary to. make. the, lands available for public use as-an Bipore of a. rating i oe 


- which: may be reser ibed 1 by. the Secretary of Commerce. -_ 
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“e). ‘That’ the lessee shall. ae iacohetie regulations +0: govern. the’: use of Se 


ed ee airport, but such Plane nl sou take effect: only: ‘upon. approval by. Ehete rae 


oy ‘Secretary: of Commerce. oe ees 
~ (a) That-all: ‘departments: ‘and ponies! ae ae ‘United: Slates. co air- ae. 


: Graft: (4). shall have free and unrestricted use of. the: airport, and (2) with the N00 


approval. ‘of: the: ‘Secretary. -of ithe Interior, shall have: the’ right’ te. erect. and... - 


aS _ install:therein. such. structures ‘and. improvements. as ‘the heads-of. such. depart-, ‘oe “2 
ie 8 _ ments. ‘and: agencies deem: advisable;. ‘including’ ‘facilities: for maintaining supplies: Kes 


a us fuel, oil, ‘and: other: materials. for. ‘operating: aircraft: 


Ce) That. whenever: the: President: may: ‘deem it nee for. -meilitary: ‘pars ) 


ee ae: the. Secretary. ‘of War may: assume full control. of: the pater: ik 8.0 Goi ~ 


8d supp,, title 49, see, 212.) 


“See. 3: ‘With: the. consent: of the: Lestee;i ‘the. Secretary a tle. Interior 4 is 5 author ra | 


nied to cancel any. lease’ of ‘public lands for use as ‘public. aviation. fields or”. 
ao airports, made: under law: ‘in force: upon: the date. Of: the: approval of this. BCU a3 


| ps to lease: such: ‘Jands to. the’ lessee” upon: the: conditions prescribed by: this ; “ 
(USC, 3d. sUPD.5: title 49, see. 213.) os aD gotta ies a Aiba, 


The terms and. ‘conditions: ‘governing “the! granting ‘of eases ‘we 


plank stated - and require no construction. Clearly it was the an 


intention of Congress that: rights” in public. lands for such purposes: — 
ee parorte thereafter be eae alee to. the conditions Tete’ 
therein. : z 
“Tt appears to be ‘the: view a ‘the ait” ‘authorities that: the ‘action: : 
~ requested . may_ ‘be. ‘taken under. the ‘authority’ of-the act of: March: , 
12,1914 (38 Stat. 305). “This act. authorized the President, to. locate, 
construct and operate. railroads. in the ‘Territory of. Alaska, and “to 
| withdraw, locate, and dispose. of. under such’ rules and veailations "7 
. as he may. prescribe, such area or areas of. the- ‘public: domain. along — 
_.the line. or. lines: of ‘such proposed. railroad. or railroads for: town- | 
‘site. purposes as he may ‘from time. to time designate.” cs 
Executive. ‘order of August” 9, 1921, ‘issued under A gutnbelty’ ‘of 
said. act, ‘provided. that the “Alaska. ‘Engineering ‘Commission file 


S . with the Secretary of the ‘Interior ‘its’ ‘recommendations for the — 
es reservation. of such areas as in its opinion may be needed. for town- — 


site. purposes and that. the ‘Secretary, when the publie- interests a : 
cn require, . shall cause. a. survey of the. area into urban and suburban. 
blocks and lots of. suitable: ‘size’ and: “into. reservations® for: “parks, are 


: - schools. and other public purposes: and. for Government use.’ see 
Attention is called in: the Commissioner’s: letter to: the fact that: ee 


ae CBs - certain lots and parcels of land were ‘patented to the. city of ‘Anchor- co, 
8d age on J uly 27, 1922, for public park, cemetery, hospital, schoolhouse, - rs 
0) amd. sanitary purposes, and certain. blocks of’ the. South. Addition Pee 


a and‘ of the Third Addition “ for fire: protection and: park purposes | ee. 
and to- furnish a suitable: ‘field’ for’ aeroplanes.” - It’ appears: that. 
the lands. SO. ‘patented. were found to’ be inadequate for the purposes _ ones 
of | a. present- -day- airport, ‘and.the. city. thereupon. requested. that. cer- _ oe 


oe tain other unsold tracts | in the town site be transferred to the city : 
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ae ee use” as ae a public, territorial: pnd municipal: Gainlion! field re = oe 
. astport’ forthe use of Federal; ‘territorial; municipal and privately; : 
“owned aeroplanes: and: pirebatts? ‘The matter: was considered by: thie: 
-. «Commissioner and: the Department. and upon the. advice: then: given foe 
oS the city filed. application for lease.. Appropriate supplemental. SUT 

oe vey. was then made and a lease was granted. on: June 4, 1982. 


“The act of March 12, 1914, authorized the. qnthdrawal: ‘and. dispoess 


ae Bees of. public lands. for town-site purposes. -No.mention, however, ae 
._-was made therein or in the Executive order under which the with. ae. 
a drawal for the Anchorage town: site Was. made, of airports OF. AVIA 26s 


= tion fields. Certain. purposes were specified in the order (parks. and ae : | — 


; ~ ‘gchools) and: there was added thereto “ for other public purposes.” 
~ "The order was revoked. as.to. the lands involved. herein by. Biecutive’ Se 


: _ order - of. Bebruary 25, 1932, “prior ‘to. issuance. of. the lease, to. the ce 


. munoe ality. 


“While. the patent to the ity Heretofore: iasned: ~ dontaining ea a 


7 “lands intended. for use as an aviation field with. other purposes, was 

| issued as within the: purview of said act and ‘the. ‘Executive. order; 
* 1. the: later. enactment: of ‘specific. legislation. relating: to: public. lands — 
~ to be: used for’ airport purposes: clearly. was intended: to. govern “the 2 


+ disposition. of. lands for such. purposes. thereafter ‘made, and. the 8: 
-- issuance. of a patent.: for: other lands. at. this time: under. the: act. ‘of a 


ee - “March 12, 1914, where no. right. had accrued thereunder prior to, the 


enactment’ of specific legislation providing : for the leasing: of lands for . o 
public aviation fields subjec ect: to. certain aoe terms and conditions a 


. would: be: ‘unauthorized. 


| The act of. March. 12, 1914,. ean. not. ‘be ieuided a as a rene at ee 
providing for the. disposition to. towns. along: the line of. the ‘Alaskan oa 


“ Railroad of tracts of public. lands. for airport purposes, as it con-- ut 


a tained no: special provisions relating to the. subject matter. . The: rule 
oi OF: statutory. construction. stated. in. Rodgers. v.. United States. (185 ee 
is =U. 8. 83, 87), and numerous. other decisions of. the Supreme Court, tone 
the: effect, that. a later. statute, general i in its terms: and not expressly i 
; ce repealing : a prior. special statute relating to the same subject matter, ie 
will: ordinarily | not’ affect. the special provisions of such earlier - ~ 
Faas statute, is. ‘not. applicable. to the. question. herein. presented. — ‘With | ee AS 
oo “respect to. any express or. implied authority 1 to grant rights in or dis- a 
.. -pose of public. lands for airport purposes under general provisions — a 
_.. of the public land. laws, it is plain that the same: was. superseded by 22) 
eee the comprehensive - provisions of the act.of May 24,1998, under which 
ace rights thereafter sought were to.be. acquired. . U tah Power & s Fight ee 
Co... United States (243 U.S. 389). : oo 


After careful consideration. of the co pred in. the Ga pose . 


-—missioner’s 8 etter, I I am. of the opinion that the Department i is 5 with hout oo 
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e athlon to grant the request of the city to cancel ithe lease! in ata ie 2 
- .and issue patent to it in fee for the premises, in. view-of the express 


. - = —_ of thea act of May 9 24, +1928, baci under which the. he lease ; 


"Approved: oe 
_ Jomn i: Rojas. tira ere ee eg 
Assis tant Seore ary. Coe Ai ee 





"CHARLES EB , GUERIN: 


| Decided September 20, 1932. 


a atnaxe Crarm—Co- dwNehs—Re.ooar0N IMPROVEMENTS —PATENT. Be 
| A co-Owner who - ‘relocated: a. mining. ‘claim, ‘whether with: the acquiescence a 


: of: the other. co- owners or not, does. SO. in derogation: and not. in affirmance- | 


ee — his own previous, estate in: the. prior. location,-and. will-not: be. permitted a. 
to. include’ in his. estimate . of: the. value of. the. improvements | required. as: 


a pet condition | ‘precedent’ to. patent. any of the: labor done’ or improvements” : 
Suche" made by. the original locatiGng 2 6 bn Pr a et 
| MINING’ Cunt Go-owarins-Ruxookxton—Fourmrons—Nqvivis—Paorice, 


“While a ‘relocation. of a mining claim made for. the purpose. of closing ts 


- -€0- owners: is” questionable, the safer procedure being: by forfeiture: under 
the mining Beatie a it. is: valid at. law, -aublecty however, to the equities , 
of: the. cotenants.. er Uh ee ine aes. te eg feet Se TES Ae 

MINING” Crary—Co-ownens—Rexocantox- 

: _LACHES—ADVERSE. PossEssION.. Gora EP eas ae atag aay Toe ce eee 
The, fiduciary. relationship: between. cotanants of a mining. aim. is. snot. termi- a 
“nated by the relocation of the claim’ Dy’ one: co-owner: unless there has been 

2 an abandonment or, by: reason. of laches, the relocation has become immune. 
from’ attack. by. ‘the: adverse Donen law of the State in | which: ine ‘claim: gare 
ds: situated. = Scere OC ne Le ee OE ak eee tee os 


—Pocranms —A A nD o N at BL N i 7 





5 Towin, Aaristene Secretary? 


-_ “The. ‘Commissioner of the. Baa Land “Office ae ‘transmitted, 
as an informal: appeal, a letter from Charles’ KF Guerin, written in! ; 


Fe “Tesponse to a decision. of the. Commissioner of J uly. oe 1932, ‘requir- a 
ing him to show cause why his mineral entry, ‘Great Falls 075322, > 
_ should’ not be canceled for failure -to show, as” required. by section. ee 





ae 2325, Revised Statutes, “that $500: worth. of labor’ has. been. 6xX- ye - 


ae oo pended - on” "improvements made - Bpon the. claim | by. himself or : 
| grantor.” Pes , | ee ae ie 
| ‘Briefly, the pertindat taita‘a are that Gaean owner Poe. a halt ae | 


oe est in the Lewis and Clark lode, located in. 1901, on. refusal of. on 
owners. to: do any. further ‘annual. labor, caused one J ohn Rathbone _ a 
oS to relocate the claim as the Guerin lode on. August: 1, 1926, rand... 
- gonvey it ‘to him September. 8, 1926: The mineral surveyor ‘cer-— a 


- = | Sect the 5 Peererennoe as sof the value = $520. J ay: 29, 1928, a Se a 
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“Borest: Service’ challenged : as walrie® of .the. iu provements by. pro- “Ee te | 
~ test, onthe ground that the value of the improvements made, since) 
othe: location’ of. the: Guerin: claim was. only . $251; . but: expressed: 1 


oi _ willingness to’ withdraw: its: protest, if the claimant..would make up 


-the deficiency in further improvement: to. its. satisfaction...Later 
the district: forester ‘suggested, in: ‘effect, that. if Guerin. desired Oe 
~ have accredited. the improvements: made..on the: ‘prior. location, that. ~~ Oe 
-hé follow the: precedent i in O. A, Sheldon. et al. (48 L.D,. 152), and 
show privity of title between: original and present. claimants of the: oo: 
ground. Guerin acted . ‘upon: . this. ‘suggestion’ and filed’ a. _supple- ae 
“mental abstract of title: to. the: Lewis. and Clark: lode, which: sshowsy: 2.0000 
however, that. he’ acquired only ‘title, 10-8 half. "intetiont. Not. show- 9. 7 


| e ae ‘full ownership. to: that: location and. the: outstanding. co- -owners- as 


“not being: parties to the application, he: could not. obtain ‘patent. to. | 


the Lewis and. Clark claim, even: if-no other legal. obstacle. ‘exists... 


Repeater et al. Lodes (35 L.D. B4)5 Badger G, MM. e M. Oo. Ye Stock: : : 
tenet, &é O.M. Co. (139° Fed. 838, 841).7 i as 
Upon. application for. patent, the: pelocstoy. ‘will Toe: Ba: ‘paniatied: 


£6) include in his:estimate:of:the. value-of: the'improvements required. 
by law.to'be made. asa condition precedent. to patent. any. of the labor _ 
done: or improvements made by. the original locator. Russell v. Wile 
son Creek Cons. M. Co. (30. L.D. 28) Fankee Lode (20 L.D. 289) ae 


Lindley: on Mines,. sec. 409... : 

From: the. applicant’s own. ‘avowald as gto oo purpose. or the: veldes: . 
tion it. must. ee deemed as bore one. in: opposition: to: the interests: of 
cation: as ihe: Cotasitsaidner states, th was. In n. dexduation and. not 3 in- : 
affirmance of his own previous: estate i inthe prior. location... Wilbur Wy. 


- Krushnic: (280. U.S. 306, 818). ~The: relocation. then: not. being made. WA) 
‘in’ furtherance of the prior: location, ‘no “privity. exists. between the - 
claimants of the former and the latter,: Burke v. Southern Pacifie 
RR: Oo: (284, U.S. 669, 693). . The. ‘Commissioner was therefore - 
clonal right j in'refusing to. include the labor. and improvements made. 
~ for the Lewis and Clark as. improvements: or labor applicable. to’ the . 
~ Guerin location. Guerin; however, ‘states, in. substance, in his appeal, eo 
that: ‘since the: appraisal Of value ne the improvements by the. Forest ee 
"Service, the deficiency alleged by. it has been more than. made : ‘up: by a 
further: improvement. at: his expense: If. this be-so, it: is. suggested Dees 
that. under the rule to show cause, he. should. present. satisfactory ca 
evidence. to that effect, ‘by. describing in. detail. the; additional. work» ee 
alleged. to-‘have been performed, giving value as to each. item. thereof, eae 
“its dimensions, value, and-exact position within the location, in order oe 
that: the. examiners. for the Forest Service may. readily identify: andes ke 
examine the alleged. additional: work. If applicant :does this,and 


a ae “serves a L true CODY. of. such 2 showing 0 on 1 the district forester, the Dee 
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pe -paetaidit vill: await: intoenation: from: the: Forest: Ree wahcihon. oa 
ee ~ “or not: it: ‘desires to’ withdraw. its protest.: To enable: the applicant.to. - co 
eg? ‘obtain’ and file this data,-the 60 days: allowed’ by the Commissioner 
=... ‘to show’ cause will: be. deemed to run from. the date of the receipt. by 
“oes thes applicant. of a copy. of this decision. » If-the applicant fails to 

“comply with this ee his entry: will be: canceled: and case. oe 


eu. Closed without: further notice. 3 es 
2 As-to- the. .Gommissioner’s’ final. ‘liggestions ‘int: Gara: may. com: a 


ee “mene: new ‘patent: proceedings for the Lewis and Clark-claim, on. 
“showing full-title therein. in himself or by joining the record. cO- 3 
8 owners: thereof i in’ ‘his: application, ‘OF. by. showing’ forfeiture of their ee 
See “interests, in -the manner: prescribed: by: sec. 2324, Revised: Statutes, 
~“this'seems to’ imply that the Guerin claim“is prima facie. invalid ond a 


ee ee the patent application may not be perfected: or begun anew for that — 


oe ee -elaim. © “While relocations to cut. out. co- -owners. are ‘questionable, the |. 


a only safe’ plan is to-get rid of the delinquent. co- ‘owner’ -by forfeiture 


-. under the statute. Consult - Lindley: on: Mines, secs. 405 and: 406; a 


= “Costigan: on. Mining’ Law, pp. 827-333. Yet-a number: of cases have Aue 


held they: are nevertheless good:at law, but are subj ect to the equities oe 


: : ‘of the co-tenants. Sawnders v: M ackey (6 Pac. 361) ; Doherty: 2 ee 
Morris: (16 Pac. 911); Strang v. Ryan. (46:-Cal. 83) 5 Guerin v. Amer- 


‘team Smelting a Refining: Company - (236 Pac. 684, 686). ‘Such a 


relocation does not terminate the fiduciary relationship. between the — 


“e0-tenants, arid: those. left out: of the relocation may: enforce. a.trust: 


against the relocating co- tenant. © See. U. S.C.A,, title 30, sec. 28, note — | 
4387 and cases cited. “But where: other co- denante abandon. their intet- _ 
i “est, there is no: ‘fiduciary relationship, and the remaining locator. may - 


. ‘fréely: relocate. - Roberts. v. Date: (1238 Fed: 288). And. even where — 


the relocation by a co-owner is wrongful, it may become immune from. 


‘attack by: adverse ‘possession. for the period: prescribed: by the law = 


~ of the State i in which the land is ‘situated or laches: onthe part ore 
“CO-Owners: to assert. their rights. . Thompson. v. F erry (Ariz. (56 2 


“Pac. TAL); Jones Min. Oo. Cardiff. & Mil: Co. _ (Utah). Mes ee C oo 


fs £28); Teeter v. Brown (Wash.) (228 Pac. 291). eae 
leno ~The meager’ facts disclosed in:this case do not. warrant: thie: coaenie eee 


ce sion. that a. fiduciary relationship exists between’ Guerin: and those. 7 
who held interest’ with him in’ the prior location or: that he does not ~~ 
now have full beneficial ownership in the relocation. If in fact’ By os 

es trust. relationship exists’ and. it -is: not asserted by way of protest: ct ae 

te this case, the Department i is under no ‘obligation. to deny: the applicant Pe eke 
= ore patent. where’ he. shows full legal’ title to the. claim, ‘in: ‘order. to sa 

To “protect, possible parties in‘interest who. after: six years; assertion of ae 

es adverse title show no attempts to. protect: their own mn right. oe in 


As modified the Commissioner’ Ss ‘decision i is - 
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= ow TAXABILITY. oF ? ALLOTTED LANDS OF COEUR DALENE INDIANS mS aoa 


“Opinion, August 1 8, 1932. 


hy Inpian Lanps—Vasnmp INDIAN Property. Rrerrs—Lowrrep PowEr OF ‘Conenmss, : 


ic ” ~The: Government: may,..in- its ‘dealings with. the Indians, create. property we 

-.*- vights which, once vested, even it can not alter.. Whether the transaction aed ie 
-.. takes the form’ of a treaty or a statute is immaterial. The ‘important ee ae 
lees considerations ‘are that there should be the essentials of a binding agree- CBee pe 
ue ment between the Government and the Indian and the resulting ‘vesting: on a 


; oe = a property right in the Indian, 


. INvIAN Lanps—ALLOTMEN'' - IN. ‘Smvmnacty—Taxarion—Dexcontre ‘OF. “AtLor fo 


MENT or A TRUST PATENT INDIAN. 


es - Tmmunity from taxation by a State or a -politiéal division ‘thereo? is one “of - : ee 
the. vested rights ordinarily. incident: to land in an Indian’ trust. ee ve 


: status. United States v. Rickert. (188: U.S. 482). | | ee - 
a INDIAN LANDS—ALLOTMENTS | IN SEVERALTY on’ Gonun D ALENE ‘RESERVATION, os 
: IpAHO—POowEE. OF: Concress—REMOVAL ¢ OF ‘RESTRICTIONS ON. ALIN ATION— ae 
ImMountry From TAXATION, : a ee eT ee oe a ae 
“There can be. no. serious. question. of. the authority. of “Ooiietads to remove 
restrictions upon the alienation of. allotted Indian: lands. with or without | 


‘the Indians’ consent, but. this must: be distinguished from. depriving Indian er 


-allottees” of the immunity. frem- taxation conferred upon. them by. their 


trust ‘patents. . ~The Coeur d'Alene. Indians were guaranteed. nontaxable | 


land for 25. years succeeding issuance of trust ‘patent, and’ this was a 
proper ty right which, once vested, could be divested only by. due process: of os 
law. (Citing United States: v. Benewah County, 290. Fed. 628, ee | 


INDIAN LANDS—ALLOTMENTS - IN SHVERALTY. “ON ‘CoEUR D'ALENE, ‘Rusmvarion, . 


Ipano—PoweEr oF Conenxiss—Rumovat Or » RESTRICTIONS . oN AurENarton— a 
IMMUNITY From: TAXATION. : ma. ee, a 


Where lands were ceded. by tlie Coeur d’Alene ‘Indians. to the United Die 


lew accor dance with an agreement, ratified by Congress; that a portion — os 
_... thereof “ should be held forever as Indian land and as: homes for the Coeur... 


7 d’Alene Indians,” and. ‘allotments . in ‘severalty of. portions. thereof. -were | 


| a | made to. Indians. under the general allotment act of February & 1887,. and: ° 
nee trust. patents issued, said land is impressed with ao ‘trust: status. from. the es 

~~ date: of the original trust” patent, with all the rights incident ‘thereto, oe 
‘including immunity from taxation ‘by the State or its. political subdivisions. ae 


Jfypran LANDS—ALLOTMENTS. IN. SEVERALTY, ‘CorUR: D'ALENE ero Ao 7 
OF FEBRUARY 26, 1927, AND FEBRUARY. 21, 1931, oe: 


| By the passage of the acts of February 26, 1927 (44 Stat. 1247), and Febuary tee 
oe 21, 1931. (46 Stat. 1205), there: appears. as clear ‘intent. upon - ‘the part. of L ae 


| oe “Congress” to restore Indian. ‘trust. allotment - lands. upon: which fee. simple — ie - 


patents had a to the same status.‘ o ‘as s though fee. > patents: had “never pee 


see been issued.” 9 


Invran. Lanps——Cowu D'ALENE. usney rion “Avoca: IN y SEVERALEY Uspe. Cran 


_ TRusT PaTents—ActT OF. Concruss Not CoNTROLLING. 


“In a trust patent. issued to a Coeur ‘@’Alene Indian December 16; 1909, ser oo 


allotted: lands within the: ‘Coeur d’Alene - reservation, it was declared, in- 2 


_-eongormity with the. governing SUaTUNe. that the. United ‘States, would hold. - F: ee 


Me "-182662—33—vor., 545 
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: “pie: jeout title. in. “trust. for 25° years, after. whitch; ‘unless the perio’ were 
extended by the President, the fee would be conveyed. discharged of the a 


me trust and free of all charges and incumbrances. Held, that a- fee simple 


_ patent, issued to the heirs of said Indian, although in furtherance of an. _ 


: “act of Congress, did not render the. lands. covered by said patent subject to : 
re taxation by the State of ‘Tdahio or a oe subdivision thereof. akg 


& ¥ INNEY, Solicitor: 


- You have requested my opinion as to is issue, of certain taxds eee 


| aniba and: assessed by Benewah. County, State of Idaho, against wae 


- certain lands. allotted to Eugenia Weywick, a Coeur dNiche Indian. . 2 
oo Phe eir cumstances under which this question 1 1s eer are sub- bn i 
og stantially as follows: | | 


A tract of ‘country 3 In. 1 Tdaho: was. set apart as a reser vation for the 


7 Coeur d@’Alene Indians by Executive. orders of June 14, 1867, and. 
November 8, 1873... These Indians. were formerly possessed Be aa 


= large and valuable tract of land lying within Washington, Idaho and 


Montana, which they ceded to the United States in accordance with a a 


iS “an agreement ratified by the act of. March 8, 1891 (26 Stat. 989, ae 
1027), except’ that portion of land within the boundaries of what is —. 


| _ now known as the Coeur d’Alene Reservation. ‘In consideration of S 


the. agreement and cession it was agreed that the Coeur d’Alene aa 


Reservation “should be held’ forever as Indian land and as homes ae 


for the Coeur d’Alene Indians.” Allotments in in severalty were au-. “y 


' thorized to be: made on this diminished reservation by the act of. : 


June 21, 1906 (34 Stat. 325, 335, 336), patents therefor to be issued 


under ite provisions of ‘the’ general allotment act of February. 8, 


re 1887 (24, Stat. 388). Upon, completion of the allotments the residue a : 


or surplus lands were, by the.act of 1906, authorized to be opened. tone 


> settlement and: entry at not. less than the appraised value, the net 


es proceeds to be: deposited i in. the Treasury to the credit of the Coeur Piss 
. @’Alene and Confederated tribes of Indians. 


_ Under. the. provisions . of the. foregoing allotment - acts, iugenia. 


Se Weywick: was allotted 163. 38 acres of lands described as eta 5 and 6, — 
| «EYSEYNEY, EYWYSEYNEY,, EYNEYSEY, EYWiNEY, | 
2 - SEY, , SEY,SEY,, EYSWYSEY, and EWWYSWYSEY, Sec. 3, 


a ‘T.44 NR. 45 -W.. Trust patent: for the land so allotted issued on - _ 


/ Deceriber 16, 1909. This ‘trust patent declared, in conformity with | 


‘the statute, that the United States would hold ne legal title in trust 


fora ‘per iod of 25. years, at the end of which period, unless extended 


- by. the. President, the fee would be. conveyed aie of. - the trust a 
and free of all charges and incumbrances. ._ : : 
~March 26, 1917; the Secretary of the Interior, upon. his own itis a 


Cate tive and. without: any application from the allottee, issued to her a 


_ ae fee simple patent under: authority of the: following | oe in the ~ _ 
-_ of oe 8, 1906 ue Stat, rele ee pis eae oO 


i an DECISIONS: or THE: DEPARTMENT: ‘OF THE, INTERIOR . br 


: Dhat: the: Secretary: “oft es Interior may, in Gas aeedan. aa he is. ‘Hereby. a 


7 = -nuthoriaad, -whenever he shall be satisfied that any. Indian allottee. is competéent _ | 2 
and capable of: managing. his or her affairs at any time to. cause to be issued . 


| to such: allottee a patent. in: fee simple and. thereafter all restrictions as. to sale, — 


_ ineumbrancee,. ‘or ‘taxation of said land shall be removed and said land. shall not. os aa ce 
oo abe ‘Hable to. the satisfaction. of: any. debt ‘contracted’ PCE to. the issuing of ‘such. 


> patent. 


The allotice’ iad March 28, 1919, igethouk ae eaelpea: the odes. : : 


si : patent, leaving surviving as her apparent heirs, her husband, Philip es 
-Weywick, or ~Wildshoe,. and three children, ‘and shortly ‘heres fier oe Se 
_ “Mr.:-Weywick accepted the fee patent and - signed a receipt therefor. Pea 
. In July, 1926, Mr. Weywick, as administrator of the deceased allot- 


 tee’s estate, executed a deed, under order of the ‘probate court in and — 


| . for Benewah County,-conveying to: the McGoldrick Lumber Com- . ae 
pany a ‘strip of land 80 feet wide across part of the allotment for ae 

_ consideration of $100. According: to.a statement. presented with ©... 
x the record, the allotment has ‘been: assessed for taxes. since 1920. and me 


"at appears that a. part of the land was. sold for delinquent taxes and 


conveyed to Benewah County by deed executed March 14, 1980,.by 


Ira: G. Murphy, county treasurer and ex-officio tax. collector: for that | 
county. Delinquent taxes and: penalties to and ineluding: the oe | 
1930, amount-to nearly $3,000. so 

April 12, 19382, the First. ‘Assistant Stay of the, Interior, fae 
cde authority: of the act of F ebruary. 26, 1927 (44 Stat. 1247), as 


amended by the act of February 21, 1931. (46 Stat. 1205), canceled” : 


the fee patent except as to the land conveyed to the McGoldrick 
Lumber Company. The. Commissioner of Indian Affairs states that 
the county authorities: have. refused to. remove the land from. the. tax 
rolls or to cancel all assessments made for the years prior to: the 
conveyance” to the MeGoldrick ‘Lumber Company. He further 
states: Se aoe ae i ae eee | as 


The. quien raised is ‘whether, ‘in: view. of: the cancellation of the patent . 
and restoration of the land. to a trust: Status, we should not also. request. Can- 


i cellation of the taxes. assessed. for. 1927- ‘and the, = Tolow ite years,” Or. should ae ae ee 
= os such taxes be paid by the Indians in inter est? 


“The act: of vk ‘ebruary: 26, 1997, supra; ‘qntngr ned the eee ee : 


| 08: fee - ‘simple. patents, fe upon. Indian trust. allotments. without. A 


"the: consent or an. application therefor. by the: allottee except where. 7 a 
> the patentee. had mortgaged: or: sold any part of. the land deseribed 


a in. the: patent. ‘The amendatory: act of. 1981 broadened. this. authority - : " a 
80. as to. empower the Secretary. to’ cancel patents as to. unsold and 


| . ~aunincumbered: lands where part. of -the lands may have been sol 1d — 


“or mortgages. given and. subsequently. satisfied. That: act reads: 


_ Where patents in fee have been issued for Indian allotments, during. ie 


| - : ‘rust. poe, without ‘Application by-or consent of the patentees, and such ; ve ee | 
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: patentees:’ or Indian heirs have. sold a. part of the. land included in the patents. 7 7 : 
a or have mortgaged the lands or-any part thereof and such mortgag ges have been — 


aS eae satisfied, such lands. remaining undisposed of and without. incumbrance by i le 


i ~ patentees, or Indian heirs, may be given, a trust. -patent status and the Secre- 


tary of the Interior is, on application of the allottee or his or her Indian heirs, 


- ‘hereby authorized, in his discretion, to cancel patents. in fee so.far as they 
Gover such unsold lands not encumbered by mortgage, and to. cause new trust. 


patents to be issued therefor, to the allottees or. their Indian | heirs, of the 


7 form and legal effect as provided ‘by the Act. of February 8, 1887. (24 Stat. 388), : 


and the amendments. thereto, such patents to be effective. from the date of the «:- 


original trust patents, and the land shall be subject to. any extensions of the. 
— - trust made by Executive order .on other allotments of members . of. the same. 


a tribe, and such lands shall have the same . status as though such fee patents oI 
had never been issued : Provided, That this Act. shall not apply where any — 


ig such lands have been sold for unpaid taxes assessed after. ‘the: date of a motrt- | oy 
gage or deed executed. by the patentee or his heirs, or sold in execution of a 


. judgment for debt incurred after. date. ‘OL: such puoiseee. or deed, and Le . H 


ae na period of redemption has: expired. 


| oT there be : any virtue in the English. language, dere. can. ae litéle - a 
“or no doubt as to the intent of Congress with respect to the taxable - 


_ ; status of these lands during the period the fee patent was outstand- : | 7 
ing and subsequent to its cancellation. - After: cancellation of the fee —~ 
patent, a new trust patent was to issue, such patent “to be effective — 


from the date of the original trust patent’ ” and. the lands declared ~ 


to have the same status “ as though fee patents had-never been _ 


~ issued.” ‘Under these plain provisions, the land can not be: regarded. 


as having other than a trust status from the date of the original: ‘ 
trust patent, with all the rights incident thereto, one of which. is | 


- immunity from taxation by the State or its political subdivisions. — | 
There are other and stronger reasons, however, why such lands. 


| during the period the fee patent was od were. not. subject 


to the taxing power of the State. 
In United States v. Rickert (188 U.S. 432), it was ‘extablished that 


_ lands of this character are not subject to State or local taxes during 


the: period ‘of trust: provided by the’ allotment: laws. And the’ ex- 


| ~. emption from taxation so attached has been uniformly recognized ae 
asa vested property right of which the Indian can not be deprived, 


even by Congress, without his consent. Morrow v. United States - 


(248 Fed. 854); United States v. Benewah County (290 Fed. 628) ; Boe 

Choate v. Trapp (224 U.S. 665) ; English % ve Richardson OH US. ee 

680); Carpenter v. Shaw (280 U.S. 368). aan 
The Morrow case involved the taxation of lands allotted to aiized: be 


“blood Chippewa Indians of the White Earth Reservation. in. Minne- — 


-sota. . Trust patents similar to the one here involved had been issued | oo 
_ for the allotted lands. By the act of June 91, 1906. (84 Stat. 353), he 
a Congress removed the restrictions as to-sale, incumbrance, and taxa- 


- tion, of allotments held by these adult mixed-blood Indians, with the e 
eee that the trust t patent executed therefor should ae the - 
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title | in. . fee simple to. ae lands Cou seed eee Biogen: was. ae ee oe 
-made in the act that such mixed. bloods should be. entitled to a patent oe 


| Gn fee for their allotments upon application therefor. Holding that = 


| ‘the lands were not taxable during. the 25- year trust period notwith-_ 
7 standing that enactment, the court, said: : | : 


“The Government may, in its dealings with the Indians, er ante pr ee Tights . ae a 


~~ which, once vested; even it can: not alter i. Whether: the transaction aa 


takes the form ofa treaty ora: statute is immaterial. _ The impor tant. considera- 7 oe 

2 tions: are that. there should be the essentials of a binding. agr eement. between. the. es 
pass Government and the Indian and the resultant vesti DE of | a pee ty right in ee fas, ee 
_. Indian. Rye haat ol Ge i ea ~ a pear oe 


- The court further said that. where the Tndians consented to ne 2 
-quish their lands. and accept allotments on their reservations under 


the act of January 14, 1889 (25 Stat. 642), there was a valid contract — ee 


ce between the Governinent and the Indians and. that:-an. Indian. receiv-— 7 
2 ing a trust patent thereunder had vested rights “ which could not: be | 
altered against his will and hence when he was claiming no rights 

under the act of 1906, but was insisting upon holding the ‘end under 
_ the trust. patent, his land could not be taxed by the State. 7 The 
: court: reached this: conclusion notwithstanding the specific provision - 
in the act of 1906 removing restrictions as to both alienation and. 
os taxation and a declaration that the t trust — should Mae the ‘title eae 
tee in. fee simple. - a Oneae 
~The above decision was Jrefabred iB and reliad: upon ee the ‘Solicitor ee 


: for this Department in an opinion dated December 14, 1920 (M. 1190) ae 


. dealing: with. the: taxation of lands on the reservation. ‘involved : 1: 
__ the present: inquiry, which lands had been allotted and. patented j in. 
fee to certain Coeur d’Alene allottees under conditions identical with © 


oe _ those here involved, the Solicitor. holding. that the lands were not | 


~~ taxable. The views of the Solicitor: as to the nontaxability of the 


‘ae lands were subsequently sustained by: the Circuit Court. of ‘Appeals ae 


in, United States v. Benewah. County, supra. In that case the pat- 


| = ents in- fee, issued in 1916, were held for delivery until January 6, = — = 
1921, when. they were pevoked: and canceled by the Secretary. ofthe. 2° 


: P “Interior. ‘Holding illegal. the tax assessments. ‘during: the ‘period the eo | 
2 fee patents were outstanding, | the court. said: ~:~ an a, sa 


‘There can. be: no serious question of the: authority of ‘Congress to. mye ee 
: restrictions upon the. alienation of. the lands of allottees with or without the 


| ~~ latters’, consent. Williams v. Johnson, 239 U.S. 414, 36: ‘Sup. Ct. 150, 60. L.Ed | ; 
: 858. But ‘to. remove restriction upon alienation. is a ‘different thing, from de- >. . 


oes priving Indian allottees. of the immunity from taxation conferred upon them by _ 


ies their trust. patents. - The Indians were - guaratteed nontaxable. land for. the ; eae 


_ period. of 25 years. after the issuance. of: the trust patents. In Choate ve Trapp Bede ache 
a the court gave. consideration. to the fact that the Indians were offered the allot-— oe ens 
= ‘ments. on the conditions proposed, and. that by. accepting the terms and relin- : = eee i 
oe quishing their. claims: they furnished a. consideration which was sufficient’ to. eo ee 
ae entitle. them to enforce whatever mignts were conferred. One of those. rights ee 


ee, "DECISIONS OF THE. DEPARTMENT. OF THE INTERIOR or a = 


_ was stexdaption’ fron taxation.. The. court held that the: provision. that the. land 

~ should be nontaxable: was a ‘property right, wphiech, Contes undoubtedly. had 
: the: ‘power to grant. : 

_.. So.in the ‘present ¢ case the right of the Indians. to haye ‘their allotments held - 

3 in trust by the United States. free from ‘taxation by local authorities for a period 
of 25 years was a valuable right.” Once vested as it was, it could: = be 


a divested by. due process of law. Pe 


anes ~ Notwithstanding the doslacuen in the ce of £ May 8, “1906, supra; | 
under which the fee patent to Eugenia Weywick issued, that the 


land should thereupon. become taxable, the above cases very — 
; ~ establish the nontaxable status of the nce after the issuance of the © 
~ fee patent. neither | applied for by the allottee nor issued with ber 
consent. It is true that in neither. of the cases cited. was there any 


: acceptance of. the patent or a.conveyance of any part of. the land 
- subsequent to ‘its issuance. But the acceptance of the patent by Mr. 
Weywick, the surviving husband, and. the: subsequent. conveyance, by 
him as administrator, “of part of the. land, even if that. conveyance 
was ‘made upon the petition or with the consent: of. all the heirs, can | 
not be regarded, in my opinion, as a.waiver of the exemption from 

: taxation, ‘which continued ES for -the 25-year period. expir- 
ing in 1984... : 7 7 
While there is some Ronit of opinion as. ne ‘whether title passes 
by a patent issted under the circumstances of this case (compare 
United States v. Benewah County, supra, with - Gnited States v. 
Caster et al., 271 Fed. 615, and United States ex rel. Pretiybull. ¥. 
Lane, 47. App. D.C. 184), it 3 is immaterial i in the view I take whether 
‘title passed or not. If not, the land of course never. became taxable. 
 If-so, the acceptance by the allottee or. her heirs of the patent and 
ae subsequent. conveyance of part: of. the land should be regarded. ate. 
‘the most, not as impairing the exemption: from taxation, but. merely~ 


ag an acceptance of patent in-fee and exercise of the privilege of 
: . freely alienating the land, which privilege i is IN no way inconsistent — 


with the continued Sram cuore from taxation of the. remaining land, 

~ As said by the epee Court. of the United States i in. Choate ve 
‘Lrape, supra: i a 

¥ “The. right to remove. the teatriction. (agin alienation) was. in pursuance ’ 

eee the. power under which. Congress could legislate as to the status of. the 


os ward and lengthen | or ‘shorten the period. of disability. But. the | provision — | 
2 that: the land should. be nontaxable was - a property right which ‘Congress _ 


4 undoubtedly had the power to: grant.. That. right fully vested in the a. | 
and was ‘binding upon: Oklahoma. (Part in parentheses added.) _ . 


The foregoing principle was stated and applied. by she 1 Solicitor a 


: for this Department in an opinion dated December 24, 1924 A 
7 L. D. 691) in discussing a similar situation. “The: Solicitor said: 


pe For a: considerable period the view prevailed. rather generally that. ‘Gaetan. x page 
ee ability and nontagability as: applied to: allotted... Indian. jangs were. _ coexistent 


ABATE. ; DECISIONS | OF: THE DEPARTMENT OF THE INTERIOR “e Beas aye 


ea factors: or, in= other words, that as soon as restrictions are. ouaned. the Bee 
~ lands then | become - subject to .taxation. _Bvidently: Congress. entertained. 7; 


-. like ‘view for in. several measures | pertaining to such matter. that body ats oe 


(84. Stat., 825, 853), relating to: allottees on. the. White Barth ‘Reservation, 


_.. Minnesota, and the act of May 27, 1908 (35 Stat., 312), relating to the Pive«.) . 
_.. Givilized Tribes. in Oklahoma. In 1912, however, the Supreme Court of the 
ei: United States, after. pointing out. that alienability and. taxability are ‘separate 
“> and: ‘distinct. subjects, ‘laid down the rule, substantially, that. while Congress | 
aa could remove the ‘restrictions against ‘alienation whenever. dt: saw fit. 80 to. 
GO, yet. where an. Indian has once obtained a vested | right of exemption from: 
me taxation for a definite period it-is ‘thereafter beyond. the’ power. of. Congress, € 
by statute, to deprive the Indian of that right without his. consent. See 
.. Choate. v. Trapp (224 U.S., 665, 673). To the same. effect is. the decision by a eee 
the Bighth Circuit | in Morrow. 2, United States : (243 Fed., .854), involving — ae 
allottees of the. White. Barth: Reservation, Minnesota. See also 49. ‘L.D., 348,- 
B52, wherein. It was pointed. out: that: a. removal. of restrictions, -within. itself, : 
does" not. deprive the Indian -of. any. “property. right but Simply. enlarges his 
privilege of ‘dealing with the lands. allotted. to. him which :he could. thereafter. : 
retain, incumber,: or dispose of, as he might. see. At ‘Enlargement. of ‘personal: 
privileges | are ‘matters of which one can. hardly be: heard. to complain, 7 


but when we. attempt to couple this with an invasion ‘of | a. vested. property 


right. we confront | a ‘different. situation. If it is: beyond the power of Congress . 


to invade a property. right. resting in the Indian, . surely. it is likewise beyond 


the power of an. administrative officer, by the. issuance. of a. patent in fee...” 
prior. to the expiration of the trust. period, without the consent of. the Indian, 


to deprive’ him of a Tight" which. has. once vested. In other words, his: lands 


can not thus be made. subject to. taxation. without | his consent. "See 1 Benewah 


County, Idaho v. United. States. (290 Fed., 628). 


- Agreeing fully with the foregoing view, ae am. ot ‘he: opinion, both ‘ 
upon. principle. and. authority, that the lands under’ consideration were 
not and are not now taxable by: the State of Idaho or any: of its” 
- political subdivisions during ae pat oft the > period. t in n controxersy: foe 


vor | Approved:. 
Ee Jo Os. M. Dion! 
First. Assistant i Seoretary. 


ae 


| _DIsrogEZO 0 OF PROCEEDS OF SALE OF TIMBER ON zoueentrs: ee 


Org ee INDIAN ‘RESERVATION, ‘WASHINGTON - 


Opinion, September 28; 1982, 


ae Inia ‘LaNps--Gxoncurown. OR. SHOALWATER Banp’ OF: Inptans—RicnT ‘To ‘AL gr oe 


‘LOTMENTS ON QUINATELT RESERVATION, WASHINGTON. 


‘The: ‘Indians: of the Georgetown (or: Shoalwater) Band, ‘being members of. - 
| fe one of. the. de tribes of: fish-eating Indians on the ‘Pacific Coast sf are, under mn et 
“the: terms. of. the act: of March 4. 1911 (36: Stat. aay entitled: ae pallet chp ges! 


ments. on the rae Indian Reservation. | 


| ‘2 tempted, as it did. in the. act: -of May, 8, 1906, supra, to couple taxability with oe ue oe 
- .& removal. of..the. restrictions: against” alienation.’ See act. of June. 21, 1906 


nee 2 oe "DECISIONS OF THE DEPARTMENT OF THE, INTERIOR Sa [Vole 


- Ixpian Lanps—ALzorMenr Rigur—ONE EXERCISE ONLY Pormrrrsp.. 


- ‘Where Indians, entitled to allotments on one reservation, elect to: ‘take them oreo 
on another, under authority. of law, such taking exhausts the right,. under ae 


~ the ‘well-settled. Tule that no. Indian is entitled to dual privileges or double _ 
benefits either as a member of. two tribes or otherwise. as andler ve United ~s 
_ States (52 Fed. (2d.)° 713). . i 2G | oo | kee 
7 INDIAN LANDS—GEORGETOWN OR.  $HoaLwaTER - “-Resmevasion, | Wassaxerox— | 
Sratus. OF INDIAN ‘CHILDREN AS TO ALLOTMENTS, . . 


In the matter of allotments of land, ‘Indian children ‘take the status of thelr 2 = c 
"parents, and, ‘like them, are. entitled . to allotments and should be allotted. 7 eeiars 


Halbert Vv. ‘United States. (283 U. 8. 753). | : | 
INDIAN Lanps—Occuriep Lors IN ‘VILLAGES. AND , Towns —Su0. 10, Aor or  JUNF ¥ 
25, 1910. 7 y toh ore - —s . 
“Section 10 of the act. of cane 25, 1910. (36 § Stat. 885), authorising the. Secre: 
tary of the Interior, under certain | conditions, to issue patents to indi- 
_ vidual Indians for. village lots oecupied by them, contemplates | lots: - 
; ee occupied at the time in existing villages, and :-not lots in villages in prospect. 
; INDIAN. Lanps—ABANDONMENT. BY: Inpians—Trrem IN THE UNITED: Srares—Dis- | 
-° POSITION OF PROCEEDS or SALE or TIMBER. © ee ee ee 
‘Where an. Indian Reservation. is ‘virtually abandoned as such a fic Indians ee 
7 in favor of another. reservation, by: satisfying the allotment right thereon 
and living elsewhere, the land so abandoned becomes, ‘in éffect, the land ~ 
‘of. the ‘United States, and it and the timber | thereon become subject to .. 
- disposition by the United: States, and money. derived from the sale of such 
timber should be covered imto the. Treasury of. ‘the United States, not as . 
Indian money, but miscellaneous receipts. oe . 


« es Solicitor: 


You have requested my opinion as * ae digioations to is aude c 
moneys derived-from the sale of timber on the Georgetown or Shoal- 
water reservation in Washington, ageregating $15,150, now carried 
on Special Deposit. in the accounts of the Superintendent in charge 
ofthe reservation, : - : eee 
~ The. Shoalwater « or cnucae Reacvation in “Washington. oe 

‘sists of 884.75 acres of land set apart for “Indian purposes” by — 


- - Executive order of September 22,. 1866. The Indians for whose 
_. benefit: the reservation was. ned embraced at that time some 30 


or 40 families who made their living by fishing, and the purpose in 


-_ creating the reservation was to enable them to. establish. their homes = 


ae there free from interference from the Whites. Certificates assigning © _ 


| - parcels or lots to individual Indians appear to have been issued by? 5°: 
oe ‘Indian Agent Oliver Wood i in 1881, which certificates or assignments: aa 
were subsequently approved by. the Indian Office with the under- — 


Pee standing that the reservation lands belonged to the tribe in common ae 


a - ; and that: no title passed. to the persons named in the certificates. In a : . 
1910 Special Allotting Agent Finch B. Archer recommended. that Ty 


the reservation be restored to the public domain, with the od : 


< = of a small t tract used. for ee purposes, saying: 


i) Pie ue eee” 


Bae & visited. the ‘feservation. on. epeabee 23 and found four: naieg families | SS ee, 
09. ‘members: of. the Georgetown band, residing thereon. Beside their. houses, there : - 

-aré several other buildings on the reservation, in a habitable’ condition, and = 

: “unoccupiéd at the time of my visit, but which, I am informed, are  oeeupied ie ee 


| _ other Georgetown Indians, duri ing the: Fall:and Winter. months. . 


_ The Georgetown Indians number about 150 persons. The actual ‘pesidence: eee 
— “of moat of these is at Bay Center, across Willapa Bay, Washington, ‘andnine 
miles south of the ‘Georgetown reservation. “These Indians | live: among the.” ee 
. white. people. of. the: village ;- ‘the: children: of both races attend the. same ‘school. 
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- Most of the Indians have purchased lots in the Bay Center cemetery, where they a 


bury: their dead. ‘These Indians earn a good livelihood by salmon fishing and. te 
oyster, culture, - Nearly all speak English, pay taxes, and : have for years. exer- a Bee 
--dised the right of suffrage. - They have: all, and at their oun b reauest, been PO: ae 


- allotments of lands on the Quinaielt reservation. 


The above statement—regarding allotments—is % also. true of all ‘those Indians; re 
and of their living heirs, who may have had. any: legal. interest’ in: the. tentative ee 
assignments of lands on the’ Georgetown reservation, as made to them in 1881. 
_-by Indian Agent Oliver Wood. This being the case, they, are. snot: entitled oe 


a additional allotments elsewhere. cara 


By letter. dated October. 10, 1910, the: aaa Office declined ‘to = 
follow the recommendation of the Allotting aes that the Teserva-: 


tion be restored to the public domain, saying: 


. AS this reservation: is $0 small. in area. and the benefit. given. ee _ prospective , 
homesteaders- by restoring it. to. the public domain so slight, it would ‘appear 
. advisable to: allow it. to continue as it now stands, “This is especially true, . as. 
your report. indicates that some of the Indians living on. the reserve lands have 

: houses there and even though. these. Indians have been alloted: on the Quinaielt: 
reservation, their interests in. and right. to. their homes. on the Georgetown. or. 
Shoalwater. Bay reserve. should be protected. This can best be done ‘by allowing ss 


‘the reservation. to. continue: until- some. other. arrangement is. made for the ‘dis- 


posal” of. the’ Jands therein Or. at least the protection of. ‘the: homes of. the 


“Indians located: thereon. 


Matters rested thus erik 1920, eel the Conimissioner of the Gen- 
eral Land Office, by letter dated March 1 of that year, pointed out. 
_ thatthe reservation had not in recent. years and probably. never had | 
been occupied by the Indians, and suggested that steps be taken — hee 
-Tooking to the opening of the reservation to entry.. The matter was 
investigated and the superintendent in charge of the reservation, ea 
_.. by letter dated April 23, 1920, advised the Commissioner of Indian — oo 
> Affairs. that several Indian families, alt of: whom had. been allotted. on. pe 
the Quinaielt reservation, were and had been residing on the George- phone 
_. town or Shoalwater reservation for a number of years. Because 
Ei wOns the presence of. these Indian families, the Andian: Office “again. ae 
ame declined to vacate the reservation, at 


In August, 1926, the superintendent sdviced’ ae Commissioner: ote 


: - Indian Affairs that there were three families living upon. | the reserva- - 7 . a 
aie tion, all of the members. of which had. received. allotments on the pees 
oes  Quinaielt Feservation,. with the exception of four children, to whom. joes 


-¥ 


ore Wes ac os ; : 
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oe he récommended that the reservation Initids He diioted Three of the - 

_ children were the issue of a union between Mrs. Fannie Charley 
e. McCrory, an. Indian woman residing on the Georgetown. -Teservas 
. . tion but allotted at Quinaielt, and a white man, and for that reason 
- these children were regarded by the superintendent. as not entitled - 
to allotments at Quinaielt. The matter: was accordingly presented — 


—. to President Coolidge, and. on April 6, 1927, he granted permission — : 


a : to. allot the. lands to the four children’ mentioned and” to any other oe 
| Tndians: entitled to: allotments. on the. reservation. 1 in accordance: with i 


the General. Allotment. act. of February 8, 1887 (24 Stat. 388), re-_ | 


7 serving, however, a suitable area for cemetery purposes to be used by _ : 
the Indians in common. No allotments under this Executive author- - 
-, ity. have yet been. ‘made, and presumably will not.be made in. view — 


of. further. developments set forth i in the gsmapepatt letter of ss ‘ 


| : ne Ji anuary 5, 1982, as follows: & 


‘The. Shoalwater Bay reservation. isa comparatively small one, ‘consisting ‘of. 
334. TD. acres, and if actual. allotments: comparable in ‘size: 16: allotments. on: most | 


| _. reservations ‘were made it would: not’ provide allotments for but a few of the 
Indians. However, ‘numbers of Indians have resided on this.reservation-fora —~ 


long time: these Indians how. reside there and expect to make their permanent a 


- fiomes there. -Many’ of them are alteady: allotted on” the Quinaielt reservation ; ; | 
. a would not be entitled, to an ‘dllotinent on the Shoalwater reservation. as 
These Indians make: their living throtigh fishing and crabbing i that imm of : 


, ‘enti “There has, “fot some time, been much bickering among. these Sent ha 
as to building ‘sites for home purposes on. this reservation. Part of the reser: 


| vation ‘consists. ofa flat area, lying: just: “above: tide: water, which would make 


ree - an ‘ideal. ‘location: for building homes; and it is: believed highly desirable ‘that _# 
at. least a ‘portion ‘of the Shoalwater reservation ‘ ‘be. set aside asa village, and 


- building lots (not allotments) be assigned to such ‘persons as are entitled thereto 7 
and desire to. make their homes there. : 


A number of . fairly substantial. homes have ‘already } heen built | in this a : 


? fieular locality; these persons desire to. further. improve their places and in — 

order that: this desire may’ be encouraged and made possible it is believed - ve 

_ desirable. that the village:be set. aside, surveyed, and lots definitely. assigned to 
these persons. Hight. ‘Indian families now reside in: this immediate locality. A. 


. . number of. these persons. have funds at this office and IT. would. like. to see these. 


ue Indians construct good, substantial homes before. their money is exhausted and os 


Pe accordingly urge that: this office be authorized’ to: set aside and make a survey | : 


of a village site on this reservation, to be used: for home purposes, Poa 


oe The recommendation. of the superintendent, that a ‘village site be: ie 
: éstablished for the: Indians. now residing upon the reservation and 


_ that building lots be assigned to them has not yet been acted upon. 
Whatever may be the ultimate. decision. upon, that question, however, - 
it is plain from the facts at hand that there are now no Andians who 


‘ “-¢ can be. recognized as lawfully entitled to the moneys: heretofore - 
: derived. from. sales of timber on these lands. The Indians for: whom . 


“ ; the reservation was s originally set. aside e virtually abandoned the res: 
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= arvition: and all of herd appear to have elected to take allotments on ee 
_— the Quinaielt reservation. 7 Sr An een a ee 
‘Regarding their right. to Aibiment: ‘on the Quinatelt seer rstiont ok 
it may be said that that reservation was enlarged by Executive order 
"of November 4, 1873, issued pursuant to the provisions of the. Treaty 
os E July: 1; 1855, ond: January. 25, 1856 (12 Stat. 971), with the Qui-- 
. anaielt, ad Quileute: Indians. | This Executive order set. aside. a lar ‘ge ge ee cae 
> “tract of land for the use: of the Quinaielt, Quileute, Hoh, Quit, “and — nS 
~ other tribes of fish- eating Indians on the Pacific Coast,” ” and by. ths ste, See 
? pet. of March 4, 1911 (36 Stat.. 1845), the. Secretary of the Interior 
Was authorized and. directed: to make allotments on that reservation. | 
to, the: members. of the. “Hoh; Quileute,. Ozette, or other Tribes of 
~.. Indians: in. Washington who are affiliated. with. the Quinaielt. and Se es 
— Quileute Tribes i in. the Treaty of J uly 1, 1855, and January 25, 1856, 
- and. who. may. elect. to. take allotments on. ‘the Quinaielt reservation 
rather. than on the reservations set. aside for these Tribes.’ Us Regard-. 


ing. these other reservations, ee ° Supreme ( Court, 3 in a albert \ v. United 
States. (283. U. S. 753), said: i Ae he te 


“phe | “‘yefereice | to” “ other. ‘reservations ” may be. sufficiently ‘@xplained: by a 
*. stating’ that: some’ small’ resérvations - (Executive Orders | ‘Relating to. Indian ‘ 
Reservations,. 1912,. pp. 172-175, 195, .200,: 205, 206-—Shoalwater) had been ‘set, : 


aside.. theretofore . for particular. villages of the Hoh, Quileute,. - Ozette, ‘Quit, 


| Chehalis’ and. other fish-eating. tribes, put. that. these reservations. were in no . 
instance large. enough to. provide allotments 1 to: ‘more > than. a “small fraction of % 


the Indians thereon. | , 
“Phe: court: further. said: 


"When the. pill which a the AGE’ ‘af March 4 ‘1911, was ; inttoduced: i : 
“Congress: it: contained a. direction ‘that allotments. be made: to | “all suembers - Of 
the Hoh, Quileute and Ozette tribes of. Indians in ‘Washington. who may elect ps - 
etc., and said nothing about | other tribes; but in’ the. course: of its: passage this. oe. 

provision. was amended | so as to read: ‘to all members of the Hoh, _Quileute; Soa os 
; Ozette. or. other tribes: of. Indians. in ‘Washington who are affiliated ‘with: the " | 
: Quinaielt: and Quileute. tribes in the treaty (before named) and who may: a 
: elect,” ” ate, This shows that Congr ess. intended. to include tribes not. ‘included. in: 
the. original provision ;- -and it. shows. further that they. were to be tribes having, : 
dike the Hoh and Ozette sia some affiliation with the Quinaielt and Quileute a 
ee Sein? the treaty.” Probably was — ‘used ” in. the sense of: # under an or. Sith 
ey through.’ . “Strictly. speaking neie was: no affiliation. in the. treaty. But the te eae eS 
| treaty did contain a provision. under which affiliation might. be brought about. ats 
Bde soak authorized the President to consolidate. the ‘Quinaielt and Quileute tribes. 
ice with other. friendly ‘tribes. Under this provision he -made the order establish- ae as 
oe ing the enlarged reservation for the use, not only of the Quinaielt and Quileute. er 
-.. tribes, but also of the Hoh, Quit:and other coastal tribes of fish- -eating Indians. 
m “in’ that locality,” evidently meaning in that section of ‘the | Meteitory:, 08: x» 
oe Washington. | : : : : oe 
e That. was: a ‘step awards: éonsolidation: “Other. steps followed, one ‘being. that > ae 
-in.1905 the’ Indian Bureau began making allotments to members of all these 
“tribes. This work was carried ‘on under the treaty, the executive order. aud baie 
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bate the genceat allotment iw. and. it: had ‘prospesied. prior’ ‘to: the act of 1911 a , the aoe 


a point where over 750: allotments. had: been completed, more than half of which | a - 


s e ; _ Were to members of. the various fish- -eating. tribes in that section other than =~ 
the Quinaielt’ and Quillehute.. It therefore was altogether appropriate at that 


ae time - to speak of these other. tribes | as. affiliated with the soainetelt, and - 


. - Suita under the treaty. : 2 eee | 
~The court accordingly held that the ¢ Chehalis, Chinook’ arid hice 


oe litz tribes were among those whose members are: entitled. to take ‘ 


| e allotments within the Quinaielt reservation. ~The court in its. dis- ae a 


- cussion. having. specifically mentioned the Shoalwater reservation oo 


as one of those reservations the Indians of which might elect: to take 


allotments at. Quinaielt under the act of 1911, it follows that those . ; 
ae Indians also must be regarded as affiliated with the Quinaielt and > 
- Quileute under the treaty of 1855 an poreoe and therefore entitled: to. a 


a. allotments at Quinaielt. | pee 
i .. As ‘stated above, the Cua or Cai aie Indians in eae Ae 
elected to: and did take allotments at Quinaielt and, in the absence , 


of some. provision to. the. ‘contrary,. their.-action:in SO doing obviously. Ph 


ad precludes: them from receiving or claiming any benefits on: the 


Georgetown or Shoalwater reservation under the well-settled tule 


_ that- no Indian is entitled to dual privileges or double . benefits. a 
either as a member of two different tribes or otherwise. (See 3 
7 - Mandler v. United States, 52 Fed. 2d, 713; J oséphine Valley et a 
19 LD. 329; Hagstrom v. Martell, 39 LD. 508; Niels Esperson, 


OLED, 971, ‘< ‘This rule applies with equal force io those individual 


a 7s . Indians now residing there who have also been allotted at Quinaielt. 7 
~~ - The unallotted children born to them there take the status of their ; 
parents: and like the parents are entitled to allotments and should 


oe, | ; be allotted at Quinaielt, personal residence on that reservation not. c | 
_- being essential tothe rights of these Indians to allotments at that. va 


: lice: (HX albert v. United States,. supra). This includes the children 


of Mrs. Fannie Charley McCrory, who, though born of a union 
between Mrs. McCrory and a white man, nevertheless take the status. 
of. the mother and not that of the father. for the reason that it 
appears from the superintendent’s letter of January 16, 1928, that 


the mother retained her tribal status and: that. she and the childien 8 


7 are now arid have continuously resided on the Georgetown or Shoal- re 


oe water. reservation. The rule applicable. to them, as stated in the - 
nk - Halbert. case, Is that “if the wife retains her tribal membership and co 
the children are born 3 in the tribal environment: and. there reared by. i 


her, with the husband failing to discharge his duties ¢ to thom, they. a 

- “take the status. of the mother.” ey iis 

a0 @The: Executive order of. April 6, “1927, faahoneing the. allotinenit - 
Of the lands on the Georgetown or Shoalwater reservation, which, — 
re as we. have. seen, was. obtained primarily: for the- benefit, of the 


- Aeyals "DECISIONS" oF THE DEPARTMENT OF THE INTERIOR 7 . 


= cuits children, thas appears to Hane pbéen. Reed is a. oe — 
. conception. of the rights of these children to allotments at. Quinaielt. 7 


This: suggests the advisability . of administrative. action, looking forse ee 


> caneellation: of the Executive. order, particularly in view: of: ‘the! Es. 
"plans now proposed by thé superintendent to set. aside «at least. pees 
part of the reservation. as a- ‘village site for the Indians now residing © a eee 
theres» Regarding this latter ‘proposal, section 10 of the act of = - 
~. June 25, 1910. (36. Stat. 855), authorizes the. Secretary of the Interior, © ee 
a "whenever in his opinion it: ‘shall be conducive to the best. welfare 90° 
- and interest. of - Indians: living within any ‘Indian village on: any. : ‘2 4 
_. of the Indian reservations in the State. of Washington, to issue a 
ar patent. to each of said. Indians for the village or town lot occupied Bo Ee 
by him, which patent. shall contain. restrictions against. the aliena- 


tion of the lots described. therein to persons. other than ‘members cc 
“. of the tribe, etc. This. ‘provision, however, obviously has in mind — 


the protection ‘of the: ‘rights of ‘occupants of. lots.in: then existing = 


ee. and. established villages, and appears: to confer no -authority. for is 


‘the establishment. of new villages on the reservation lands and the sh 


patenting of lots to Indians who. may settle there. | Legislative : 


_ authority to do. this at Georgetown or. Shoalwater thus appears to 


be necessary, particularly. as the Indians’ now. residing or. desiring 


to settle there, who have been allotted elsewhere, can not be regarded ie 


as entitled to benefits at Georgetown 0 or. - Shoalwater under. the rule: 


ue hereinbefore referred to 


The moneys now on hand: aeenued ee a contact appioved: : 
the Department March 13, 1925, providing for the sale to B. F. and 


-E, J: Armstrong of the timbér on certain lands within the George- me : 


| town’ or Shoalwater. reservation for $15,150. After paying $6, 498.44. : 


‘of the purchase price, the. purchasers became. insolvent and the con- te hae 
tract was canceled by the Department. January 5, 1928. Onthesame 


. date, a new timber sale contract. was approved in favor of the surety ce 


on the canceled’ contract in consideration of the» payment of i 
$8, 651. 56, the balance due from the e Armstrongs under: the original | Peas 


contract. 


‘Section 7 of the act ‘ol Tn une OB, 1910: (36 Stat, ‘855-857 ) ‘muthorides: a a - | 
. the sale of timber on unallotted Indian reservation lands and pro. 2. i=. 
| vides that the proceeds from such sales shall be used for. the benefit. ae 


oF gt: the Indians of the reservation j in such manner as the Secretary of om e 
Zo the Interior may direct. Section QT of the act of May 18,.1916— (39. a 


_ _ Stat. 123, 159), however, prohibits the. expenditure. of Indian. ‘tribal : 
oe -funds without specific appropriation by Congress, with certain stated . 


- _-exceptions. Section 1 of the act of March 3, 1883 (22 Stat. 590), as Soak - 
amended by the acts of. May: 17, 1926 (44. Stat. 560) and June 13, - 


a * 1930- oe Stat. on pas that tribal funds ae from. yn Indian - : . ie 
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Ria seated be deposited 5 in. bahe Tressury- dp Hie: United” States: and , . 
that on and after J uly 1, 1980, such funds be carried.on the books 
oof the ‘Treasury: Department 3 in separate accounts for the respective | 


= tribes. ‘Ordinarily, the moneys here involved which accrued from— ; 


a? _ the sale of timber on- unallotted Indian reservation lands would: be — ; 


disposed of as provided in the foregoing acts. As above shown, — 
_ however, the Georgetown or. -Shoalwater. reservation was: virtually - 
abandoned by the ads ans for whom it was originally created and 


_. there are now no. Indians, tribal or individual, shown: to have any-: 
lawful right or claim to. these: moneys. Under such circumstances, 
and as ne fee title to the reservation lands rests in the: United States, _ 
the moneys in question should, in my opinion, be covered. into the” | 


| oo ‘Treasury of the United States as miscellaneous sas eae “(See 'sees, 
8617 and 3618, Revised d Statutes). A er ae as Bey eee | 


-Sikpproved: Late eee "ye a 
Sos. M. Dixon, ae ake, ee ee hes .* 
Hearst ¢ Assistant Secretary. ee 





-OKONITE COMPANY ON REHEARING) 
7 _ Decided October 6, 1982 


‘CoMPUTATION OF “DaaaneDacrveny OF - “Goons —Forrmruns—SuNpays. AND. . 
-HoLipAys—RECLAMATION PROJECT. “ee ee z= . 


In the computation of damages as: a penaley: or ‘forfeiture for bréach. of con. 7 


_ tract in the delivery of goods where’a day, a ‘week, oF. a. month, ‘or-any 


“es . other definite period is the agreed. standard : of. measurement, every inter-. 


--Wening » Sunday must be; included. and eounted,. unless specifically. excepted, | = 


7 os but when the last day for performance falls on: Sunday or.a holiday and 
a: performance is on. the next succeeding. g secular day, said ‘Sunday ¢ or pHonGay ee 
4s to be excluded, ee a oe 3 

| Dixon, First Aasistont Secretary: 


| September 9, 1982, the Department. mad’. a ae of: ee on: 7 
appeal from the decision of the contracting officer pursuant to the 


Me contract, dated May 19, 1982. (Symbol No. T2r-3189), Kennewick — 


“Division, Yakima. ‘Project, Washington. ‘September. 17, 1982, the 


2" : Okonite: Company made. objection. to the: finding of fact and stated : 2 


To. £0. further. into. the matter, if you are entitled to one day’s: liquidated a 


: . damages, on the shipment from. Passaic, why | are we not. entitled to gix ony 5 | 


liquidated, damages from you for pre- -shipment from Wilkes-Barre? | 
~ As we see ‘it, however, ‘you are not entitled to. the. liquidated damages. for. one _ 

us day. . _AS you ‘state, the bid does not cover ‘specific. computation of days; you . 

7 state “ it is the general rule that. Sundays. and holidays. must be counted swe. 


_ state that it is the general tule in making shipping promises to count. actual ~~ 
i working days. If we promise to ship. a bill of material in twenty . days, we 7 
‘ ; cannot be. held responsible if the customer laces his order So. it reachés us “on, ee 


" : 
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a ce Saturday, theteby. including iires: yeundagen in. a. soem uetn: of. é cslenien ee 
: days, but. we. are eoepensible. to oes aera of ‘twenty Wore days, and geal ee. 
by. our promises; ets Goes 
: We, therefore, take’ exception 40 your. “findings and again. eae that this St ae 
as voluminous and burdensome, as well as. annoying matter, be closed 1immediately we 
_ by sending “us ‘remittance for $60.00. be es ee ee a ee 
: This statement will be. conadeyed in* “the ‘nature - an: + applidation “ 
ae ‘tor rehearing in which the only matter involved is the. determination a 
of the method of. computing time of E delay: for which cee arc 
| ‘damages should be collected. eas, te 
; It is a general, although. ‘perhaps’ nob irae vile: ‘that in the eis! 
absence of statutory expression of a. contrary. intent: intervening Fey 
‘Sundays—that is, Sundays which fall on neither the first-nor last = 
_.. ‘days—are to be included in computing a period of time. Brown’ : ee 
Lo Oity of Chicago’ (7 N.E. 108) ; Gordon v. People (154 TL. 664; BONE 
ae oo inca v4, section 10, os the Tlinois Laws, 1929, y previ 
In all computations of tine, and of eee diacouhts:. a ‘ionth: shall be. : ee: 
ee considered to mean a. calendar. month, and a year. shall consist of twelve calendar Oe eke, 
Pgs ‘months; See Oa - parts ofa month upon. the ratio which such number of Se ee 
ies shall bear to 30. : ie z oe | 


In the souiputation: of diimages ae none ot eonteact hee a. ae, oe | 


a a, es or a month, or any other definite period: is the agreed standard a 


of. measurement, every intervening Sunday must be included. and | 


counted (Pressed: Steel. Car Company v.. Hastern Re Company, 121 oe ae 

_ Fed. 609), and such is also the rule applied in- ascertaining: the 
amount of a penalty or forfeiture.’ Pilot Commissioners v. Erie R. oes 
Company (5 Rob. N. Y.. 366). ee eo one 
In the case of the Pressed Steet Cor r Company v. Basten R. Com: 2 4, 
pany, supra, the court saysi. 000 co 


The stipulation for. liquidated ‘damnees! is: ‘not, as counsel for the car colt 


ae Sa argue, an agreement to pay - $5 for the use ofeach. ear each. day during nate ORs 
oe, : the delay, : and © hence Void © as. to ‘Sundays, because there | ‘could be. no* -* 
-Jawful - use, and. therefore no legal “loss ‘of © use, upon ° those - days: On. 
the’ other hand, it is a contract whereby the: parties establish and” agree. 
- to: apply a. specified ‘standard to the measurement of. damages ‘that are uncer- os 
tain and incapable of accurate determination... . They. agree that these unliqui- 
dated. damages for the delay. of the delivery. of each car shall be: measured: by. 
_ multiplying $5. by the number of days the delivery. ig delayed beyond the. time 9 2: 
eet specified... The agreed. standard. is. $5. for every. day’s delay. of each car... The. >. ~ 
cate ~ contract. would. not have: been. essentially. different df. It had fixed. the standard ay ae 
at $35 for each. week’s. delay, or at 20. cents: for each hour’ Ss delay, in.the de 
livery of ‘each. car. It would be as. reasonable to. exclude one-seventh, of the — 


week, or the hours: of Sunday, in a measurement by such standards, as. it would 


be to exclude Sunday where the standard of measurement is 24 hours or 4° day, Pe ee 


cy In the. computation of rents, interest, damages, or any. other amounts in. which 


§ es aay the week, ‘the month, or any other. fixed period of time; is. the e agreed - | 


tile: 
1 ah 
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= standard of measurement, every. intervening. sunday, as ea as every oa 


oe. day, must ‘be included and counted - in: the. reckoning: The contract. of. these pos 
parties: was. that. the car company. would pay: to. the railway company “ five aad 
» ‘dollars per day” for every car delayed, and. this waS an agreement that the = 
_ ‘amount: of damages for each. car s. delay should’ be: the pr oduct of $5 by the num- | 


ber of days, including both Sundays and secular days, that the delivery of the — 


(, ear’ owas delayed beyond the time” ‘when, it. was” due by the: terms of the ae 
ee agreement. Pe og : oS he 
Os" Dhis: etatenient of en Count is « Iueid nae eae vouetully 4 ic ‘the ‘4 - 
éambpntatipn: of time: relative to delay: in EGSuNery by the Okonite 


4 pe any. 


The question of Te computation. or Hie for liqaidsted: pee oe a 


a accruing. under contracts with the United States was under consid- | 


- ‘eration | by the Comptroller General in the case. found in 9 Comp- Ea - 
alt troller. General, 336. “It is stated i in. 1 the finding that : | . 


“The general: rule. to. the effect that in: “computing the. time ‘mentioned. in ae ; 


. contract for. the doing of- an act, intervening ‘Sundays, unless" specifically. ex- : 


ai cepted, are. to be counted, except that when the last day. for performance Palle?’ e, $24, 


On Sunday ora holiday and. “performance. is on the next succeeding. secular. day. ar 
ame ‘said Sunday or holiday. is not to be taken into’ consideration, appears to be 
~‘supported by the weight of authority. ‘See Armstr ong v.. McGough, 29 ALR. 
| 236, and annotations thereto; footnotes. to Conway v. Smith ‘Mercantile Com-. 
os pany, 49 I.R.A. 205, and cases therein cited; Street v.. United States, 133° U. Ss. 
ae 299; Pressed Steel Car Co. ¥; Eastern Ry. Co., ‘21. Fed. Rep, 609. : 


= In view of. this. exposition of the Jaw, t the "application of the : a 
: Okonite Company. for rehearing i is | 
Peak sae | ie Denied. | 


VIVIA HEMPHILL = 
‘Decided October 6, 1982 


oe _Munine ( (Crarm—Lrusronm—Cancrua—Porrianp Omemivt—Lopa Chars: 


ols deposit’ ‘of high calcium content, especially valuable for the purning of lime ae 
and the manufacture of Portland cement, that exists in lode form with well 


- defined walls. and in such quantity and situation as to render it economically 7 7 
- practical to. mine and devote to commer cial uses, is subject to. location as a | 


. : . lode or vein under the mining law. . 


ats MINING Crarm—Minmrar. LANDs— PLACER Crar—Lonm Crane, | 
= - The’ test. to be applied to determine how mineral deposits should be ‘secured : 


under the mining law is the form: and character of the deposits, that is, if “ 


aan they are in veins or lodes in rock in place they must be located ag lode a 
2 : claims,. but if they are loose or scattered throughout the ‘ground. they are < 
oe then subject to location only under the. Baer mining lad Webby. Amert- 
ean Asphultum Company (157 Fed. - 208). ESE gi ae & 


. - Epwanns, Assistant Secretary 


_ Vivia Hemphill, “who made riiner al entry. Sacramento: 04529 for 2 
the Jumbo and Jumbo Extension No. 1 lodes for a deposit limestone, 


: - alleged, to be. in well- defined lode > formation, has — from a ae | 
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ates decidion of the Conimissioner: oo the Gerben Land: Oe, dated Octo- oe. 
7 ber 26, 1981, which held the entry for cancellation. e aay 
- “The reason for the cancellation stated in the decision is. hae the Pah oe 
: deposit, being only ordinary limestone used for the manufacture 7) 


a commercial lime, it was ‘subject to location only as a placer deposit pia 
under the rule in Shepherd v. Bird (17 LD. 82) 5 Henderson et al.yv. 
one - Fulton: (35. L.D: 652). The proceedings under the application. were. aa 
also held defective in that the affidavit of: posting of notice of applica- ee 
- tion for the claim was not verified by claimant 0 or r her pigegee de in fact, fae 


- oe as required by statute. | | ae 
_. The defect in the affidavit of podting4 is not ‘fatal in athe patent ee 
_» proceedings (£7 Paso Brick Company v. McKnight, 233 US. 250), 


ee and with additional showings on appeal, the applicant has filed” i 


a sufficient affidavit of poses executed ay her. “The defect. 1s ‘there- : : ae 
sy fore cured. | eee aces 
In the application for patent, the s‘applicant stated that “ the giound’ te aie 


: | ; ‘contained i in each'of the claims for which patent. is hereby applied, ae 7 
~ is mineralized. and ‘each of the. same: contains: rock in. place bearing 2 


calcium | carbonate, ‘commonly known ‘as limerock.” ‘Following a 


| statement of the analysis of the rock showing | “ Calcium carbonate | 


ssa purity 95.48 percent ”, it is said, “ That the calcium carbonate or lime- _ ne 

- . “rock. is of: excellent grade for Time parame: and cement, ‘manufac: ” oF agent es 

> ‘ture, bate Me BD | eee 
: The lode as pened ae exposed follows tha canter ine of the eons ee 


| ae claims and is approximately four hundred feet in width: The lode = 
; Ry visibly. continues northeasterly from the northeastern. end: line of OMe a 
~~. Jumbo Extension. No. I lode mining claim, and. also: from the south- ~ . 


west end line of the Jumbo lode mining claim and across’ the north ee he 


of the American River in a ‘general southwesterly. direction. “lhe: #20" 
oot lode i is met on the east by a mass of serpentine rock and on the west 
_ ~~ .by siliceous schist rock. It is further stated that the deposit.is 144 0 9 
—. miles from. the Southern Pacific Railroad tracks and that the inten: = = 


ae tion is to transport the deposit, because of the mountainous terrain, fi : 
_ .. by aerial tramway toa millsite for treatment. ME a 
Applicant accompanies her appeal with. affidavits and d-photoginplis te 


eee purporting to be made by geologists and a mineral. ‘surveyor, ampli- . ~ ee 


fying and-corrobrating the foregoing statements as. to. the locus, eer 
- form, extent and: quality: of the deposits located. . Sar cies eS 
-» Itis stated in these affidavits that’ the ledge of rae hae well. ee 
~ @efined avalls, the foot wall being serpentine and greenstone, andthe. 
hanging. wall. greenstone ; that the contacts between the limestone 
_ and the walls on either side aré plainly visible and well marked on 


> ‘the ground and that the lode extends above the general level of the ot 


aa fone country.. Affidavits and the Photographs § as. s well, show ae ee 
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- that: dies ledge: aends: éhrotigk: the: aaine and is. all exposed. aad = | 
- visible from points, on.the: gorge of the ‘American ‘River which cuts: ane 
-across the deposit. It is further alleged that. because. of the vast — 


2 “quantity of limestone within. the claims, the high. volume therein en : 
and purity content of the calcium carbonate, that applicant. has 


os agreed to sell, when patent. was procured, her interest. in the claims 


for $125,000, of which $25, 000. has: been. deposited in. cash. The .~.-- 


= Caliomnia [ime Products: Company allege that they have acquired. os 
the right, title and interest of the applicant by deed and ask that - 


they be. allowed to intervene. and prove the. character of the land” - 


ae and lode form of the deposit. — 


Average limestone contains 76. per cont calcant its (Clarke, “ 


7 - Data of Geochemistry, p. 30). The term “limestone” is used to aes 


-describe a class of rocks varying in composition ft from. pure: calcium . Sa 


carbonate to.a mixture of 54.35 per cent’ calcium carbonate with = | 


45.65: per cent. magnesium | carbonate, when the material. 1S. called 


- — dolomite. © Any gradation between these limits may be found, and ~ ~ 
all limestones contain more or legs es | ner. Resourees, iz 


ee US. Geological. Survey, 1911 (2) 714.)- 


_. It appears from the showings made that “thie: deposit is not com- 

; mon limestone, but is of high calcium content, especially valuable - 

for the. burning of lime and: the manufacture of Portland cement; 
that it exists in lode form with well- defined walls and in such quality - oo 


- and quantity and in such a situation as to render it. ponbmacally: 2 


, practical to mine and devote to commercial uses. 


In Oro Grande Lime and Stone Company (unreported), “decided 5 


. 7 _by the Department May 9, 1927, a deposit. of limestone in lode form, | : | 
and. substantially the same in composition, was held, after eae | 
- erable discussion of pertinent cases in the. courts and Department, _ 


to be subject to location as a lode or vein. under the mining law. 


: See also Dunbar Lime Co. v. Utah-Idaho Sugar Co. (17 Fed: 2d, es 
851). In Big Pine Mining Corporation, decided July 20, 1931 (53 _ 
ID. 410), one: of the reasons for holding void the claims containing ea 


- limestone eae in lode formation was that ae were located — ae, 


| ~ placers. = 
—<.. * In thei Ore Lae Tak aad Stone Gee case ara: in ‘Utah os 
a Oniye Development Company (88 L.D. 504), the Department quoted — 


a with approval the following tsatement in. Webd Vv. American As- ae 
phaltum, Mining. Compang y (157, Fed. 203): i a. 


"Phe test which Congress provided by this eet cen fs be npniied.¢ to’ deter- 


mine how these. deposits should: be. ‘secured was the form and character: of . 


- the deposits. : If they are in veins or lodes in rock -in place, they. maybe | _ 


_ located and: purchased under this legislation by means of lode mining claims; 


it, they. are not in’ fissures in rock. in place but are loose _or scattered on or 


he . through the Jand they may be located and aan ee the use oF Sai mining epee 


oo ‘Claims, / 


ow patent my. issue >it all else be found d regular: 


eee 
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“The cases. oe) by the Goninisionees in. So far: as ee express . the: eae 


om view that valuable deposits of limestone, irrespective of their form — me 


a : or character. are subject only: to placer location, are not in harmony. Ge a : 
— swith. later well-considered cases, and will not. be regarded as.con-- 
‘ “trolling. ~The Commissioner’s decision is therefore reversed, and: ae 





ag RAFEL LOPEZ, LAWRENCE M. CHAMBERS, PROTESTANT 


7 ‘Decided October 1, 1932 


“Warm RiGiTs—Drvarston—Sempace—Pnror APPROPRIATION—COLORADO._ 


| “tn Colorado seepage or waste waters which return to a: stream become a. part: | 
ac oe the water. supply: of the stream and can not be taken or diverted by a. 
. 2 new. claimant when” ‘such: diversion. or use would interfere with the ven 
of use. by: prior appropriators downstream. aa VS 7 


STock-RAIsING Homest2ad—Dustenatton—W aren Ricnrs—Prior. - Apenornta: - 
“TION: —IRRIGATION, : 3 | 


Lands: abutting on a Ogun the ‘entire flow of which ds . insufficient to: supply. 

. the priorities. for. irrigation. already established and: which are not there- 

. fore susceptible. to. irrigation may be designated ‘under the stock- raising’ 
“homestead act,. Af: otherwise of the character E contemplated, by the. act. 


EDWARDS, Assistant Seoretary: a Dele rat neat 
This is an appeal by Rafel Lopes. from 3 a eee of the Com- 
missioner ofthe General Land Office, dated May 6, 1932, rejecting . 
his application. to make entry under the stock-raising homestead act 
for EYNW1,, WYNEY, NEWS Swi, WiASEM, 2 and: NEYSEY, 3 
Sec, 15, T.26 S., R. 52 W., 6th P.M., Colorado. - 
~The application i In question was. filed March 21, 1980, séccutipanted. : 


‘ : by petition for the. designation. of the lands showing ‘that they are 
: crossed. by a.small stream, called Muddy. Creek, the waters.of which 


--were said to be unavailable: for the purpose se irrigating. the ‘said. 


| lands. One Lawrence M. Chambers filed a protest against the des- 


8s Reversed. oe 


s ignation alleging that a portion. of the land is. susceptible. of irriga-- ; 7 
tion by pumping from. ‘Muddy Creek. ‘The petition for designation . ; 


7 _ and. the protest were referred by the Commissioner’ of the General. a 


- _ Land Office to the Director of the Geological Survey for considera- 


- tion. ‘Field examination was had by a representative of the Survey, oe 


i and as.a result of such examination the Director of the Geological 
Survey advised the Commissioner, under date of March 7, 1932, — 


-, that the W1,NEY,, EY,NW, and. NEYSW1, Sec. 15, were eee a ae 

aos ceptible of irrigation, by pumping from Muddy. Creek, ond that the © 
+ flow ef: the creek during the irrigation. season appeared adequate. eee 

one provide: a water. SUPP for: irrigation of the land; ‘hence: that it ore 
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a res not: t-subject: £6 designation. "The rejection of the application of - | : 


aes Lopez, was based upon the aforesaid report. poe 
‘In his appeal from that action Lopez aileeed that 3 no- part of the a8 


-. Jands in question is susceptible of irrigation by pumping LOOT ae Ms. 
Muddy Creek; that there is no regular flow of water in said creek 
where it passes. through the lands sought to be designated except ce 
percolating or seepage waters from Muddy. Creek reservoir in an : 
- ‘amount not to exceed two cubic. feet per second; that all of the. °° 


: waters of the stream are over- -appropriated. and judicially decreed 


to the several ditches now and heretofore irrigating lands from said. “6 


ie waters; that the prior: appropriators have used all of the flow of. 
_ the stream without ever having supplied the amounts of their: sev- 


—— eral appropriations or been able to secure a. sufficient. quantity, of. 


a water from the stream. to irrigate the lands which. they have for 
many, years been farming or attempting to farm by. yveson under i 
| _ their prior appropriations. 4s 
_ Said appeal was submitted to the Dinscvoe a the Geological Sen: Arg 
nes who, under. date of. July 9, 1982, reported. in part. as follows a 


~ AMD the regular flow of ‘Muddy Creek is required to. satisfy old. ‘established | 


Cee: i rights at various points along the ereek below the land involved in this case a8 
i, and any water ‘right: that may. be established in. this case. is. dependent upon: = 
an interpretation of the State laws with reference to this see page flow. If. Near 
the allegation of appellant that this flow is. covered. by éxisting water. rights” re 


oS - cis correct, then the action in this case should. be- ‘reversed. Te the. protest is - ee % 
= sustained, it must. be on the theory that the Seepage flow ‘is subject | A diversion an ase 


ae and. beneficial use on the land involved in: this. case. 


The question thus presented has been caréfully conaideed i the are 


Depacuhent: in the light of briefs. filed by the appellant . and. the . 


a “protestant. The record shows that Muddy Creék is a tributary a 


ae Rule Creek, and that Rule Creek is a tributary of the Arkansas ‘a 


e ‘River, in Water District No. 67 of the State of Colorado. Several - 


thousand acres of land. are. irrigated from: the two tributary, streams, Sa gan 


above. mentioned, the waters of which have long since been. over-_ . : 
_. appropriated. ‘About two miles above the lands-sought to be: desig= a. 


nated, the Muddy Creek dam and reservoir, now owned by the Bent - - 


. | - County Irrigation District, intercepts and iapounde the entire flow ee 
of Muddy Creek. Since the. construction of' said Muddy Creek reser- 


~_-¥oir there has been no-water. flowing i In the creek where it intersects’ ie 4 


the land sought to be. designated except seepage or waste from the . 


- Muddy Creek reservoir, not‘ exceeding two cubic feet per-second, 


& -which. flow, under the law of. Colorado, is subject to the rights and 7 


demands of prior appropriators. downstream, below the lands in-. 


Henth sf volved i In. this. case. The entire flow of the: stream: appears: insufi- 7 fe 


A acd oelent to supply t the priorities for ‘irrigation: =) established. 


i 2 Chambers: being dismissed. 
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re is i settled i in. 1 Coloreds: that: seepage or. waste’ ane. es 


ae ‘return to the stream become a part of the water supply of the stream. | 
> and can not be taken or diverted by a new claimant when such diver-. | 
sion: or use would interfere with the right of use by prior appropria- . 
oe tors: downstream. ° Prior: appropriation and use give the first and) 
better right. Comstock v. Ramsay (183 Pac. 1107; Rio- Grande 


= . | Reservoir and Ditch Company Vv. ‘Wagon, W hed, Gap I moptovemenie on a 
| Company (191. Pac. 129). 


In the circumstances, it. is ee that the. Peres flow: of Muddy aa 


Creek is fully covered by ‘existing water rights; hence it must. be . ae 


Fi concluded that there is no further water in said stream available for ay 


. : the irrigation of the lands sought. to be designated. ° ‘The said lands - _ : 
will therefore. be listed for, designation under the stock-1 raising act, 
and the action. of the Commissioner. ds. "reversed, ‘the protest of ec ee: 


co | Reverse - 


i ‘BONDS 1 In "CONNECTION ‘WITH OIL ‘LEASES AMENDMENT 0 o : 


_ REGULATIONS — 


aT Cireutar No. 1200), 


| Daranmnes OF THE TERIOR, | 
if ‘Genzrat Land: Orton: | 
_ Washington, D. 0. October 19, 1938. 


: Rectsrans, ‘Dire Sramns Lan OFrFices : 3 ; poe 
ete” On: October 10,1932, the Acting Seca of the Interior amended % ae 
ae ‘the: oil leasing regulations as to bonds. as follows : | | a 


* In view. of the present conditions which have. been. pronghe: to tlie ‘attention . : 
Of the Department, effective’ immediately. and until further notice, bonds re 


ae quire d to p ermittees’ or lessees’ under. the oil. leasing act may ‘be. furnished : 


kes In the form ‘of qualified comparatss sureties. 
i Individual surety bonds. . 


3.. United States. bonds of. the: par. ‘ealae. oh not less. than: ihe. total ‘amount — oar 
ee the ‘ond required. pursuant to section 1820 of the act of. February : 24, a: oe 
oo. (40 Stat. 1148). ‘See Treasury Circular 154 of June 30, 1919, ee. 
: ~ Where individual surety: bonds. are. tendered they must. “be: executed by. ‘not. gs eee 
- less than two. qualified. individual sureties to cover compliance with all terms. 
and conditions of the lease or permit or the applicable law.-or. regulation, oe 


oe With the bond signed by the individual sureties must. ‘be filed. affidavits: Of: s* 7 


| justification by the sureties that each is ‘worth in real property not exempt ce : : 
from execution, double the sum specified in the undertaking, over and above 


: ~ his just. debts. and - liabilities. With: such bonds. must. also be. furnished a es 


Sed certificate by. a judg ge or clerk of a court of record, a United States: district 
a8 attorney, a. United ‘States commissioner, or a. United States. postmaster, as. 


Ee ‘to. the identity, | -signatures, and financial. competency of these ‘sureties. BAL Ss _ 


i. a bonds will. be. examined | from time to time as to their sufficiency and a . id - 
ete tional security, will be 2 required ” whenever deemed Papa ee i a 
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Bec: 4 (hy of Circular: 672, as arnended: by Cinéuleir. 1111 of Feb- | 


s ruary 21, 1927, Sec. 16 of Circular 672, and Sec. 2-(a): of: oil and ; 7 
gas lease form approved by the. Department: on March 11, 1920, are. — 


. ‘modified to permit the. acceptance. of bonds with qualified individual te : 


a ‘sureties where same are offered m 1 accordance with the above Fea oe oe 
; ments. oe 7 on 


“AIP ponds Purished’ ae ‘Gua talon siete will: be aed by this | | 
office for examination - at the expiration of two years from date of 


bond, and. every two years thereafter, at. which time, or at. any other a 


eer when found advisable, the principal of the bond. will be re- — - 


i quired to furnish new affidavits of. justification. by the sureties, and | 

“i, if such sureties are not sufficient, additional security will be ae 
Pier: | | ae 7 - Tos. C. Havetn, Pa 
Acting g vot onumissioner. os ee 
“Approved: ON | os 
_Joun H. ipweae, | 
Rca! eee 


RELIEF. TO WATER USERS. oN IRRIGATION PROJECTS—ACT ‘OF | 
See APRIL 4, 1982 — , 


_Instrizotions, October 19, 1982 


RECLAMATION—TRRIGATION - ee TO. Warm Usens—Ivmmns— 
CoNSTRUCTION AND MAINTENANCE: Cuarems—PmnaLrms. - es 

- Interest accruing upon. deferred charges under. the moratorium act ee April 
“I. 1982, is neither a. ‘construction charge under section 3, nor an opera- 7 
“tion and maintenance charge under: section 6 of. the extension act’ of: 


. August. 18,. 1914, and is not, therefore, subject to the delinquency penalty ot 


a imposed. by subsection H of section 4 ofthe act of December 5, 1924. 
oes “RECLAMATION—IRRIGATION | ‘Prosuor—Runrer TO WATER | ‘Usms—Inreemsr— - 7 
PHNALTIES, Be ge BE ee ee 7: eh. nee 
‘Where a water user or “water ‘users’ association. or: lierigation district that 
has been granted ‘deferments: under the moratorium act. of April 4, 1982, 
defaults in the. payment of. the annual: interest when due, simple. interest 
> may thereafter be charged | upon. the sums of interest due: annually upon ae 
— the principal debt. as long” as they remain unpaid. . ae ee Gate 
es RECLAMATION—IREIGATION Prossor—Rurimp TO. Waree ‘Usens—Conmorron OF 2 
| INTEREST, a : | | ee ee oa Oe ee 
“The procedure. for the collection of. defaulted ‘interest _ ‘upon ‘the principal, 
debt and of simple interest. which may accumulate upon the interest due 


from a. water user, water. users’: association, or irrigation district, is to | 


5 . be. governed by. the. terms of the contract or of. the applicable Federal 


a statute, but where. neither the contract nor the statute is applicable be- | ec 


ae cause of. the particular conditions, then the remedy is. to be pursued . in 
e 8e4 accordance with the. law of the § State in which the project: is located. 
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| Aston Sronuraicy Epwaros TO THE Conpaxsstows or THE, n Bornat eee 


OF. RecuaMATION : 


os “Rasoipt j is acknowledyed'c of your letter dated clea: ace 1932, ‘in ie ne 
_--which you request advice concerning certain questions: ‘that. arise Mie res 
es der the Moratorium Act. of April. I, 1982, (a Stat. ae The ques-- — Com 
3 ae none propounded could be stated as follows: — Tg as 
I. Tf the annual interest. charge due and payable December ce 1932, a eo 
is not. paid when due, does this constitute a delinquency siibject toa 
ea penalty of one-half an one per cent. under subsection Hof section A - 

ee of the act.of December. 5, 1924 (43 Stat. 708)2 | Be eae ae OEE ete 
oh. Oe subsection H is noe applicable, is interest. at. five) per cent: te 


oe a added to the principal. when, not paid when due and carried at this oe 


: rate until. paid? In other words, will interest at. five’ per cent be’ : oe | 


; “ ps rserh upon. the annual interest: payment after it falls due?. 


~ . If a water user or -water users’ organization granted dercncnts f a 
a | eee the act fails or.refuses to pay the annual interest when due, 
_ what remedy i 1s available. and should be pursued - upon default j in ue iy 


| “8 payment of interest under the Moratorium Act? 


Subsection H of the act. of December 5, 1924 (8 Stat. 12 108), : ee a 


7 provides: 


That the penalty of one per centum, per month. against ; delinquent accounts — 
provided in section. 3 and section 6 of the. act. of August. 13, 1914 (38. Stat. Dp. 


ae . 686), is. Hereby: reduced. to’ one-half of. ‘one per centum per month as. to a a 7 7 a 


a i instalments which may hereafter: become due. 


| - The recital of this. section leads to an egumiiiation! of sections Pe ae 
: and 6 of the act of Augtist 13, 1914, commonly called the Extension’ > 


et Section 3 of this act. refers specifically to-'thé penalty for non- “ 


| payment of construction charges. and. section. 6. refers specifically to os ae 
the penalty for nonpayment of operation and maintenance. charges, ee fae 


- - Neither of these sections can be extended to cover any other form of 2 a 
_. indebtedness. . The .interest. accruing” upon deferred charges under — 


the act of April 1, 1932, supra, is neither a construction nor an opera~ ee 
tion: and fa cane charge, » therefore ouesnon No o. 1 must. Bees hae 


. answered i in the negative. | 7 7 ae 
Concerning, now, the second estore ay is. my eondliision that | 


tot simple interest at the rate of five per cent per annum can be. charged a ; i: 
and collected as a part of the interest payment. The courts are not 


: - agreed about. the: ‘Tight of the creditor to collect: interest. upon the a 
sums of: interest: due annually upon the principal debt if such interest. 
payments are not made at.the annual due date. Tworuleshave been 
~ established by the courts as to the right to recover interest. on. such Ge ee 
eA instalments, one, that it is recoverable, the other that it is not. na 
-. In decisions by the Supreme Courts of the following States it ig 
ie: : held that the installments 8.08 interest. falling, due at stated intervals. eee 
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re spoariditi to the terms of a , note or oles contract do not bear interest i ve 


after maturity: 


Colorado: Dien Brich & Mfg. Co. vi cAllister (1882) 6 Colo. 261. coe 
— Linois: Leonard v. Villars (1860) 23 TL. 3877, ees 
Indiana: Niles v. Sinking Fund Comrs. (1846) 8 Blacks 158; 3s bee 


Grimes vy. Blake (1861) 16 Ind. 160. 


ero "Michigan: Van Husan v.. Kanouse (1865) 18 Mich. 303, 
Minnesota: Dyar v. Slingerland (1877) 24 Minn. 267. 
Missouri: Stoner v. Evans (1866) 88 Mo. 461. = oe ee 
New Jersey: Force v. Elizabeth. (1877 ) 28 N.J. Eq. 408, ad on ee 
other grounds in (1878) 29 N.J. Eq. 587; West End Trust Co. ae “ee 


Wetherill (1910) 77 NJ. ‘Eeq.. 590, 78 Atl. 756. 


- 2 New York: Townsend Ws Corning. (1847) 1 Barb, 627. 


oe Washington: Cullen v. Whitham (1908) 33 Wash. 366. m Pac. 58. a ] | 


"ig, West Virginia: Genin v. Ingersoll (1877) 11 W.Va, 549.. 


According to other cases, instalments of interest falling’ due at a 

| stated intervals,. according: to. the. terms: of ‘the: note, bear. interest = 
upon failure to make payment as stipulated. heed “ 
United States: Northwestern Mut. L. Ans. Co. vv | Perri (1870) 
Fed. Cas, No. 10,339 (Ohio contract). : we, | 

Georgia: Tillman v. Morton (1880) 65 Ga. 386. a am 

Towa: Mann v. Cross. (1859) 9 Iowa, 327, | | 

| Kentucky: Talliaferro: vy. King (1840) 9. Dana, 3 381, 85 Am. Deo. ‘140. 

Louisiana: Mudd v. Stille (1883) -6 La, 17. . oe ene | 
Maine: Farrell v. Sturtivant (1858) 37 Me. 308. 

New Hampshire: Pierce vi Rowe (1818) 1 NH. 179. 2 | 
ele Carolina: Bledsoe v. Nixon (gre): 69 N. C. 89, 2 Am. - Rep. . 

 Ohior Wathindon y; Root (1881) 4 Ohio, 373. Ane ee he 

: Rhode Island; Wheaton v. Pike (1868) 9 RI. 132, 98 Am. Dee. 87, 
~ 11 Am. Rep. 227. 


ote South Carolina: Gébbes v. Ohisholm. “cisia), at SCL. @ Nott & | 


MC.) 38, 10 Am. ‘Dee. 350, 
Y exas Eas v. Paschal (1872) 37 Tex. 315. 


; i | - Utah: Jensen v. Lichtenstein. (1915) 45 Utah; 320, 145 Pao, 1036, 
- Vermont: Catlin. v. Lyman (1844) 16 Vt.44. 2 


ae ~The court i in K ennon v. Dickens, 1 N. C. 191, 2. Am. Dee. 612, “says: cos 


Sa ae “That as.a 2 general. rule. interest upon inter est is not allowable, put that when. Bae 
-_ the sum is. ascertained and the. annual payment: of it forms: a part. of. the: coD- . | 


tract, where it is so specific that-an -action of debt might be sustained and on 
a interest. recover ed: by way. -Of damages for the detention, and. particularly where ae sae 
the: payment of the principal sum is postponed to.a very distant. period upon arg 


a ae the faith of the regular and papeuel ae of the interest, it mete in: | | _ 
nd ee sdastiee,, to be allowed. | SE a. re te ae ee 


Oe = ; “DECISIONS. OF THE DEPARTMENT OF THE INTERIOR | _ 89 


- This authority seems to élosely fit the circumstances 21 governing g the od : 


. i interest collectible under the act. of April 1, 1932. as oe 
yrds On this | same subject t the ¢ court in ae ¥. J afervon saad Wis. 50), She cet 


| “when a person: agrees to pay interest at a. “ gpecified time. and ‘fails te re : 
= his undertaking, why should. he not be. compelled to. pay interest. on interest 7) 
- from the time he should have made. the. payment? If. he ‘undertakes. to pay 


_.. -in-a sum of money-at a given time to the owner, and. makes default, the law ee ry 
" allows. interest on the. sim wrongfully withheld, from the time he. should. have. 


made such payment. |The debtor withholds from the creditor his due as much ae 


when. he. fails: ‘to. pay” interest: according” to. his oe as. when he. makes 


default. in the payment.of the principal, * *-* Interest payable annually a 
of semiannually may be demanded and recovered. as it becomes due, according = 
acs to the: authorities, . A note given for. it may bear interest. Why, then, should 
not the debtor, when he fails to. pay interest. according to. his. engagement, pay 


= interest on the. sum. justly and equitably . due? +, “If. a- ‘debtor fails: to 
meet his engagement, we must assume that it is not convenient for him: to. pay 
his debt, or that it will be advantageous for him to retain the money. If the 


. rule that interest cannot legally: be recovered on interest ‘due be. adopted to. 


~ render the creditor: vigilant, this’ very. vigilance will frequently embarrass. the. 


oh debtor who needs a. little. indulgence... If the debtor has the means of dis- 
charging. his obligation he can do. So, and if he has. not, or. prefers to- retain. 


his money, let. him be subject to the’ general. rule, which | requites the payment | 
of interest “upon: a debt equitably and justly. due. | Gig WO Ee Vata as ER 
| ‘You. are advised that simple interest at. the. rate. of five: per ‘cenit: 3 
a per annum should be. collected - ‘on annual interest payments after iz 
| they fall due until they are finally paid by the debtor. . cae 
- The third question . involves the remedy for. rionpayiment of the a 
tnterect viz: the. interest. upon the principal debt and: the. simple x 


interest which may accumulate upon interest. As before stated, the - 


interest. is nota construction. charge nor a part of it. Neither 3 is it 
a part. of an operation and maintenance charge. Therefore, the 


remedies provided i in‘ the. statute for. collecting construction charges. : ee 


and operation. and maintenance: charges. are not. pppieable to > ‘the: = 
: collection. of the interest charges. | | scotask eg ae 


> Tf the contracts with individuals; eau diadvietsy: or water: oe 
“users? associations. create liens or ‘provide for shutting off water. for - 0. 
“nonpayment of any charges due, the enforcement of the interest. debt. ae 

can. be pursued in accordance aah the contract and. the law appli-. 

= cable. thereto. If the conditions permit and make applicable. the ©2050 


ae authority. given in. ‘the Interior Department. appropriation act. for ae | a 
ce _ the fiscal year 1928 (44. Stat. 958), and. subsequent. annual appropri--.” 
ation: acts, enforcement can be. attempted. in. the manner provided he 


! for i in those acts. If neither the contracts. nor. this statutory pro- Efe 8 


vision just. referred to. are-usable because of the particular. condi- 


ey - tions, then suit can. be instituted upon the interest debt, and when — ae 


7 __ iudgment is is. entered the 2 statutory. method can be pursued for collec- oo . : 


i 
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é 


7 tion of the a delgtaent against the individual, oe users’ re - 


= or irrigation district, following the law of the State where the tp FOr 
= erty of the. debtor i 1s oes 


| 2 INDIAN-OWNED LANDS WITHIN GOVERNMENT “TRRIGATION . 
_ PROJECTS—ACT OF JULY 1, 1932, PROVIDING FOR DEFERRING — 
| PAYMENT OF CONSTRUCTION CHARGES, ETC. 3 


ct * : 
sey 


“Opinion, November 26, 1982 


| Inprans—Inpraw [ee “Prog. ECTS: AND | Ruocamation von Papsooes: Con-. Rese 


_TRASTED—INDIAN' Hosmstaaps—DIsposrtion OF Funps Pap AS Cuanans, 


“Indian irrigation project a are » constructéd pursuant t to special: acts of Congress ee . 


and annual appropriations from the Treasury, and the moneys" resulting 
. from payment. of construction charges, etc., are ‘returned to the ‘Treasury 
as general funds, whereas the Reclamation Act fund is in fact a ‘revolving 
os. trust. fund, money expended’ therefrom: being’ returned thereto by. the owners 
of the lands benefited, to be again expended in. n connection with: Reclamation 

., . Act: projects. Ce Se. is , 33 | 
InwrurRmration OF. Srarvmis—INroNr oF oe Lamtstaronn—AIDS 3 IN. _Ismeees- 
TATION: : . $e. SD) A ee, Mgt a Peg pein? 
| Tt. giving to the words. of a statute teins natur al meaning ag leads to an unrea- 
:. ~. gonable result, plainly at variance with the policy of. the legislation as a 
whole, we must examine the matter further. “We- may then look to the 
i reason of the enactment and inquire. into. its antecedent. history. and give it~ 
effect .in. accordance ‘with the design and . purpose, sacrificing. a5 necessary 
— the. literal meaning in. order that. the. purpose. may not vary.” Ozawa Vi 
. United States (260 U.S. 178, oe See, also, eo Trinity Church v. United 

i States (148 US. 457). ae ON | | om 

TNDIAN IRRtgatton ‘Puosnors—InTenemrarron Or ‘Srarores—Aors IN ‘PAR 
: ; Marerta. ae ps yee a © Gi : Merre: 
"3 _ Where an act of Congress, ‘couched in. aieeal jane it. given ‘literal i: abplieg- 
. . tion,. would do violence to an. established, integrated system, the. growth of 
many. years, while a’ qualified. application avoids. ‘this. and yet. meets the 


| need apparently intended, ‘it is to be. presumed, on well established ‘prin-. ca 


ces | ciples of statutory construction, that a restricted Sense. was intended. . 3 
_— IRRIGATION ‘Prosgcrs—Costs. AND _Assussacon 1s INTERPRETATION oF _ 
STATUTES. | : % | oon 


‘The act of J uly 1, 1982. (47. Stat. 564) contained a | Proviso that * the faledoon : 


of: all construction ‘costs against any: Indian-owned lands. within any Gov- 


: . <ernment irrigation project. is hereby . deferred, and no. assessment ‘shall be. : : 
a made on behalf of such. charges against such lands until the: Indian title os 
thereto. shall have been - extinguished. ”. Held, that. the surrounding circum- we 


: . stances afford clear warrant. for the conclusion . that Governnient. Indian 
a: Se irrigation projects were meant, and not irrigation projects within the 
Ete purview of the Reclamation Act. ae | 


gaye “DECISIONS: OF THE ‘DEPARTMENT. ‘OF: THE INTERIOR | a Ole ae 


~ iw, Solicitor: ee oe 


_— . There has been. subtnitted | to me for opinion the construction ‘that es 
oo should be placed upon the act of July.1, 1932 (47 cual icon Fhe a rae a 
“ act i is brief, and is quoted i in . full for ready reference: eed 


_ AN ACT. To authorize the Recesary: of. ‘the Interior to adjust reimbursable debts. ot ‘ 7 


_ Indians_ and tribes” ‘of ‘Indians. 


Be it onnoied 1 by the Senate ind. use of Repr sentatives oft the Unitea ‘States a 


: : of America in Congress assembled, That the Secretary of the Interior is hereby 


‘authorized and directed to’ adjust or eliminate. reimbursable charges Of the. : 


| Government of the United States. existing as. debts. against | individual Indians» ——_ 


or: tribes of Indians. in such a way as shall be equitable and just in considera: 7 


os tion of all. the circumstances under which such charges: ‘were made: Provided, ieee ae" 


| Phat the collection. of all construction. costs against any Indian- owned lands 


within any Government irrigation project is. “hereby deferred, and no. assess: 
~ ments shall be made: on: behalf of | such charges | against such. lands nntil - 
| the Indian title: thereto shall. have. peep. extinguished, and. any’ construction 
assessments. heretofore levied against. such Jands in accordance. with. the pro- 
visions of the. Act ‘of February. 14, 1920. (41 Stat. L. 409), and uncollected : are 
hereby. canceled : Pr ovided. further, That a: report. shall be made to ‘Congress 
annually, on- ‘the first. Monday in December, showing adjustments so. made 
during the preceding fiscal year: Provided further, That any proceedings here: 
under shall not be effective until approved. by: Congress. unless Congress shall | 
have failed. to. act favorably or unfavorably thereon by concurrent. resolution 
within sixty. legislative: days after. the filing of. said report, in which. ease- 
they shall become effective at the termination of the. said sixty. legislative 
days. ) ge iar. ? | 


“AS an incident ms ine. onateacGen: of ae cee ane question + arises 
whether the construction charges. on certain Indian lands, irrigated 
from the irrigation works of the Yuma Project, Arizona- California, 
: shall be. deferred. This question also involves construction charges 
om Indian lands on. the Newlands Project, Nevada, and the Yakima 


see Project, Washington. The part of the act which requires. considera- 
tion. to determine the effect i is contained in the words ce Government oa 


. “irrigatien. sik cg " found in. the first proviso. Of the act, wherein ibe. 


al stated : eee er ee er here carer 


Provided, ‘That. the ‘collection of. all. ‘eonstbiction: costs acaitiek: any y Indian’ 


owned lands within | any Government irrigation project is: hereby deferred, ‘and a | 


~~ no’ assessment. shall. be made on behalf_of such charges against such lands ~ 


We until the Indian title thereto. shall have been extinguished. {Emphasis added.] oe = 
Te is the: contention. of thé. Bureau. of. Reclamation that the act ny 


7 docs not apply to. payments due the reclamation fund, but. applies - 


- - only to payments due to the general funds of the Treasury, that is, he ae 





7 to money appropriated | in the Indian appropriation acts for con 
~ struction of irrigation. works on Indian. irrigation projects, while 
= the ties of Indian Affairs contends that the. act applies to all ea _ 


Sites 92 3 DECISIONS: OF THE: DEPARTMENT OF THE INTERION a ‘10 a: 


-  eEPucHOne charges | on Indian Jand, while the land” is in: Indian Ae 


; ownership. | - a 
It is important to bags a “definite statement oe fact Bietore, any - 


2 attempt is made. to. construe the statute. Only the facts connected — 


with the Yuma project will be considered, having in mind, however, 


that. the decision will affect other projects similarly situated. The fet 
-” Yuma Project, Arizona- California, has been constructed and is: being eee 
operated. and maintained by the Bureau of Reclamation,. pursuant. to | 


: the’ act of June 17, 1902 (32 Stat. 388). In the. plan of the project. ey 7 
the Laguna dam, constructed across the. Colorado River about 10 


miles north of Yuma, diverts water into the main canal of the project : 


on the west side of ‘the river, and carries water for the irrigation 
of about 6,000 acres of land, ‘formerly a, part: of the Yuma Indian = 


. 3 aoe Reservation, -Most of the. Vane Indians were allotted in this area. 


eee by. assigning to each Indian 10 acres of irrigable land. The main 


canal crosses the Colorado River'in a siphon: at Yuma and then pro- . 


ceeds in a southerly course about 30 miles to the International _ 


| Boundary between the United States and Mexico, making possible 


Me ae the delivery of. water. to. about 50 {000 acres of land ‘along: the 1 river 4 
ed Potten: ’ &: 


With the ‘assistance of the: Tian Office, 12 cere Perea ze. 
“were located on lands south of Yuma susceptible of irrigation from 
the irrigation works being constructed by the Reclamation Service. 
‘Trust patents were issued to the Indian homesteaders about the year _ 
1918. These patents contain the 25-year trust clause provided by the. 


act of J uly 4, 1884 (23 Stat. 96), which extended the benefits of the — . 
homestead laws to Indians, but the patents do not contain a lien for 


‘repayment of reclamation charges. pursuant to the act of August Oy: ie, 
1912 (37 Stat. 265). The Department authorized the furnishing of ee 
water, temporarily, to. these Indian homesteads under a form of 
water rental.. On October 7, 1918, ‘April 20, 1914, and. March. 21, - 


7 . : 1915, the. Superintendent of the Fort Yuma Tada School was au- - . 
Mee ahorized to sign water right applications: on behalf of these ‘Indian i. 
 homesteaders, which provided for permanent water rights. Public — - 


notice was issued April 6, 1917, and the water. right applications, i in a. 3 


pach _- proper form, were executed and’ filed with the local project manager. 


- These applications were in the same form as that signed by the white = 


ue water users on the project. 


So In: a letter dated March 3, 1919, yas the Conia once of Indidn: a | 
cae Affairs to the Director of the Reclamation Service, he stated : = _ 
| As to payment of the construction chaise. against these. Jands it may. ye eaid —? 


that these are Yuma Indians, and, as indicated to you. in office letter of July 
_ 8, 1918, we do not desire to discriminate between members of the same tribe... 


"The Yuma. Indians. on the. reservation. in California have. heretofore. received 


+ ten aeres of irrigable land pursuant to the Acts of April 21, 1904 (83 Stat. 


ae a and March 3, 1914 Ae Stat. y 1068); These sds as course, have no rela- en 


ce a DECISIONS. or THE DEPARTMENT OF THE INTERIOR 8 ee 


: tion to. the > Yuma Indian homesteads - in i Arizona, but ‘were ‘yeferred tee in once Le. 


7 - : letter of ‘July 8, 1918, merely" ‘for~ the “purpose = of showing | that the. Yuma. i ae “ 
e Indians generally have been accorded ten acres of irrigable ‘land, payment. for 9 


the irrigation charges, against which is to be made from the sale of surplus: :. 


oe lands within their reservation. 


The Yuma: homesteads in Aninona: ions embrace forty acres. each: Are 


= " practically the entire area. of each homestead. is irrigable. Tt. is: not. desirable 7 oy 
to leave ‘small isolated tracts of. irrigable land within a reckamation “project te 
uncultivated | and without a. water right. On. the other hand I do not see my - 


-“ way. clear to have this” Office assume. the burden. of meeting your construction | 


a | charge for the entire ir rigable area Of each, homestead: out of the appr opriation 


available for irrigation work either. for. the Yuma Indians or elsewhere. This. 


would raise the question. of discrimination between members. of the same | : 
, ‘tribe,—ten acres to- those on the reservation | in. California and ‘forty acres to ' 
those: few in ‘Arizona who took up homesteads. -It was the intention, however, we. 


| ~ to apply for a water right for. each. homestead, having the Indian homesteader ve ee 


2. himself or his. white lessee, ‘should the land. be leased, meet the. reclamation ar ae 
charges on thirty acres out of each tract, this office, in behalf of the Indian, 


ae to meet. the. charge for ‘the. water. furnished | the remaining - -ten acres, This a | 
Wee Ze ‘would: accord. these few Yuma Indians the same. treatment at the hands of the... 


7 ‘Government as” given. other members of the same tribe. who have. received -. 


© allotments on: the reservation proper. The Office understood “from. the last "4 


paragraph of your letter of April 5, 1918, that the course suggested was 50. oa 


7 understood by” and was satisfactory to your Bureau. 


To straighten out the matter of settlement for these clinton: it is suspected ag 


saa that your local project. manager submit. to your Office a. statement showing the — g - 


. charges. arising against these lands, which statement: can. be. presented | to this f 
. Office as a.claim in. favor of your Bureau: for settlement in the usual ‘manner, : 


in. so far. as it: applies to. the. charges accruing. against ten acres of ‘each of. 7 
- these: homesteads. - Preferably, the statement should. show, in tabulated : form, = 
: - the name of the homestead entryman, the ten. acres to be furnished with water ia 


oa pursuant. to this arrangemett,. and the amount of the initial - payment. due an 


= 2 7 thereon, Which: I understand is five per cent of the total construction charge, = . 
_ Any. other data. that may be deemed pertinent should be appended. In this. ~ 


‘connection it may. be pointed. out that Miguel. -Escalanti, in addition to his - 


oes homestead in Arizona, also has an allotment of ten acres of irrigable land on. 


the Yuma Reservation. ‘proper, which “is: already entitled to water. He should 


iF “not be given, ‘ther efore, an additional ten acres in. ‘Arizona to: be furnished with 
water. either at the expense of the Government or at the expense of the Yuma 


re oe Tribe. The water right. for this entire. forty, therefore, should. be. paid for i 


_ either by. the Indian bimself or his white lessee. This leaves eleven tracts. - . 


ok ten acres each, the cost of water for which is to be met, for the time being, eg 


a out. of - our appropriations. I ‘understand that. the construction charge for this. ae 
unit of the Yuma project has been fixed at $75.00 per acre. Multiplying this ns Sa 
oe by. ten gives $750. 00 as a-total construction. ‘charge: against’ the. ten acres of: . 


aie . each homestead. Again moultiplying this by eleven, the number of Indians to. - | 


be provided for, gives-us a total construction charge of $8,250.00. Five per | 


: cent of this. amount is $412.50, representing the initial ‘payment. to be. paid. 


“se your Ser vice for permanent water rights for ten acres on the eleven homesteads — - 


z listed. The Act of August. 18, 1914 (88 Stat: 686), to which you refer, attaches. = 8, i 
“a penalty of five per cent each year, after issuance of: ‘public notice, until. Qo fs: 


water. right. is applied for. -I see no way of: waiving this. ‘penalty, as it is fixed F 


7 by s statute and, of: course, it must be added to. the. amount ‘due yo ae Service. Ete 
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J ‘assume, ip weSee: ‘that. your Claim; when pieselicas will cover a charges 


if ‘then due,.and it may be advisable to separate thereon the: construction. charge ; ! , 


- from any operation. and maintenance. charges that may be. due, as these. tems: 
may be payable from a different appropriation. ase Lue 28 4 


Since the date of making water right applications for the Indian | 


a homesteads, the Indian Office. has secured authority to pay into the — 


| reclamation fund the construction.charges as they fell. due under the | 
applications. - Under the Departmental regulations, in order to secure 


_ water for the irrigable Indian homesteads, it was necessary to make — #33 
the contracts represented by the water right applications. It was 


also necessary for the Indians, acting through the Indian agent, to 


- make. stock. subscriptions to the Yuma Valley Water Users’ Associa~ 


_ tion, a private corporation organized. and. existing under the laws of — 


La. the State of Arizona. © Subsequent to the issuance of the public notice 


in 1916, the water users’ association made a contract to repay to the. 
United States all of the construction charges on the lands irrigated _ 
jn Arizona, including the Indian homestead lands: The question 
we presented by this statement of facts and the act of July 1, 1982, 


supra, is, whether the act: defers. the construction pe on the : 


Tidian homesteads. — : | 
In the application. of the law; consideration’ sibald. be | given to thé. 


7 history: of the legislation for ie irrigation of lands under the recla-_ : : 
mation: act. and acts amendatory thereto and the irrigation of lands 


on Indian reservations. Under the act of June 17, 1902, swpra,.a 


a new policy. was adopted by Congress in connection with the public % 


7 ic dands.. This act authorized the Secretary of the Interior to use the | 
funds arising from the sale of public lands; which were to be im- 


pounded 3 in. the ‘Treasury as the reclamation fund, for the construc-_ 


tion. of irrigation works to irrigate public. Jands and incidentally — 
adjacent or interspersed private lands. In order to carry out’ the — 
act, a bureau was established in the Department, and with the funds a 
saccumulated and other funds provided by acts of Congress there — 


Was constructed 1 in the 17 Western States about 30. irrigation projects, 


ea ‘mvolving an expenditure of over $200,000,000 and nearly. 2,000,000 


acres of land has been placed under irrigation and cultivation. ‘This. 7 


. legislation, which now comprises a volume, was enacted and- built _ 
up separate and distinct. from the legislation. affecting Indian i irriga- a 


tion projects. It was a Government development, ‘and. the. projects — 
could be called Government. irrigation projects. » The legislation-re- _ 
— garding the irrigation of Indian lands and interspersed lands owned — 


a by. white men on Indian reservations, has ‘taken the form, during a. 


the last. 80’ years, of special legislation. ‘Each Indian imvigation. 
a project has been constructed. pursuant to a special: act. of Congress - 


- and to appropriations made. annually thereafter from. the general . | 
- funds of the Erepeurys: and: when payments have been made of. the ae 


_ bar. ih DECISIONS: OF. THE. DEPARTMENT OF THE, INTERIOR | | 0h 


a éonstruction. chee athe: money. has ‘bedi returned +6. the. ‘desitral 


he & funds of the Treasury: It will be observed, therefore, that the recla- _- | 


mation fund is in reality a trust fund, and the ynoney expended: from. 


such trust fund is returned by the owners of the lands benefited, to Le _ 


be be: again. expended for additional irrigation development. of aie ae 


_. reclamation Peo) thus constituting a pone Tund. which should - 
not be depleted. 


The money appropriated by Congress AG hie: construction of Tits. eer 
2 ane irrigation. projects is to be repaid by. the owners. of the lands © 
fe benefited, vand the principal acts of Congress. authorizing ¢ such appro: 
- -priations or making appropriations, have provided that the Secre-_ 
- tary of the Interior shall fix the terms of repayment. of construction. ca 
. charges on. the Indian- owned lands. The legislation shows atend-. . 


ency of Congress to be more liberal toward the Indian in his return 
of money to the Treasury than is.accorded to the white man on the 
‘Federal reclamation roles under: the contrel of the Bureau’ of | 
Reclamation. vs ae, te a : 
 After- considering ‘the teres history, aor sbpronnacon , 
for the two distinct classes. of work, it is desirable to turn. our atten- 
tion to the meaning. of the words “ ‘Government irrigation project a 
as used in the act of July 1, 1932, supra. It is my interpretation of 
_ the words that Congress intended to say-“ Government Indian irriga-. 
tion projects”, and that the word “ Government » should be con- — 
strued. as being limited to the Indian’ irrigation projects and. not to 


the. operations of the Bureau of. Reclamation, under the act.of June’. 


1%, 1902, supra. It is desirable, i in attempting to interpret: the words - 
| “used, to ‘study the history of interpretation and construction of stat- 
utes. Certain rules have been laid down by illustrious text-writers _ 
such as Grotius, Puffendorf, Domat, Vattel, Rutherford, Dwarris and ae 
| Coke, ot is 
“Grotiug: (Van. Gest: 1588- 1645), was a ‘lawyer: of Sniotnational . 


7 reputation, living i in ‘Holland. ‘He wrote, among other things, cer- 
_ tain. rules of interpretation. — Those: that are useful in determining — 9 


“ the meaning of the words used i in. \ the statute under consideration are . 
2 ie follows:. ee i are ane, | 


“In. cases: ‘that | are. ner “gations, words: are to be. under stood ‘aécording to: ‘the es ae 


eee ‘ full pt ‘opriety of popular use ; and if in popular use there: be several significations a 


of the: same word, the > largest 1 is to be taken, as the masculine may: be taken. for a 


: ‘the common gender. 


ee ee a me ee oe o® ae eee eee i ee ee ee ee 


On the. other hand, words: shall be taken in a ‘stricter sense than the propriety a 


a : requires, if. otherwise, injustice or an absurdity. would follow. A died 


ee oo es eee eT ek ete Ue o. 


| Sometimes the meanings of words are to be. restrained, and although general _ gee 
, “terms: be. made use. ‘of; yet they. ought to be taken with some exception or: eh 
- limitation, either 1st, because of some original defect in the will of the speaker: : 


or 2d; because of some accident which happens: anconsistent with his design. 


| | a oe DECISIONS oF ‘THE DEPARTMENT OF THE: INTERIOR, se [vol 


-Puffendorf (German, 1639-1694), was a noted lawyer i in Germany 7 


: gin. was engaged by Charles Gustavus, King of Sweden, to do certain a. 


historical work in that. country. “Due to. some political uprising, 


- Puffendorf was thrown into prison and: while there, writing on legal _ - 
7 ~ anlbjeoty he deduced certain important rules. for the interpretation ees 


of statutes. and other. writings. He was influenced in pursuing the 
e - subject by the writings of Grotius. The. rules eae to ane 
matter under consideration are quoted as follows: | ; 


The trie end and design of interpretation, is, to. gather the intent fron ihe: oe 


most probable signs, which are of two scrts; words and. conjectures. 
AS for: words, the rule: is,—unless_ there be reasonable cbjections against it, 


“they. are to be. understood in. their proper and most. known signification ; not so | me 


much according to grammar, as to the general use of them. 


As for terms of art, which’ are above the reach of the common. pednie, the sds 


rule is, that they be taken according. to the definition of the: learned in each art... 


| When a- ‘single word or. sentence is capable of several significations ; -conjec- - : 
~ tures are: necessary to find. out: the true. Both these cases. rhetoricians call. 
- ambignous. But: logicians are more nice, who, ‘if the variety of Significations . ag 


Ties ina word, eall it equivocal ; if-in a sentence, ambiguous, | 
x Boe 1 eo * i es 6 a 7 
The. effects and consequence, do very. often: point out the genuine Meaning of : 


"words, If. by taking them literally, - ‘they bear’ none .or a very absurd. significa-_ ae 


- tion, to avoid such an inconvenience, we. must a ‘little deviate from the received : 


a sense of them. 


~Domat. (F rench) , in- writing ee les of constraction, dolihiwad: i the - 


ect ‘civil law, The principal rules laid down by him. are as. follows: a 


‘Laws ought to be written to the end that the writing may fix the sense of: the | 
Jaw, and determine the mind. to conceive a just idea of that. which is established 8 


_by the law, and that it be not left free for:every one to frame the law as he - 
~ himself is pleased to understand. it. ‘We may, therefore, distinguish: two. ideas, a 
. Which the words. Taw and rule form in. our minds, One, is. the idea of what we — 


. _ conceive to be just; without making any reflection. on the terms of the law; the. i 

other is. the idea of the. terms of the law; and according to this second idea, we - 

‘give the name of rule or law, to the expression of. the lawgiver. 

Se. on ae Cr. See wee were. ee ey es 
All: rules, whether natural or arbitrary, have their. use; such ag is assigned : 


to every one of them by universal: justice, which is the spirit. of them all. — 


Thus the application. of laws is to be made, by discerning what it is that this. 
spirit demands, which, in natural law, is equity; in arbitrary laws, . the inten- wad 
tion of the law giver. It is in this discerning faculty, that ‘the science, of aoe Se 


law. does chiefly consist. ee 7 
Ifa. rule of: natural justice being applied ta a case that it seems Sto coupe ns 


- shows. a result contrary. to equity, we are bound .to conclude that the rule: hag os 
been improperly applied, and that the case should fall under Some other law. 


‘If an arbitrary, or positive rule, is applied to a case which it apparently. - 


. émbraces, and the result jis contrary to the intent of the legislator, the rule i 
‘should 1 not be applied ‘to the case... ie ae ok 44 
re oe ee ho ern aes ia, Core ee: & 
If however, the severity of. the law is not a. necessary and. indispensable part ee 
of it, but can he carried into. effect ay a milder interpretation and one more : 


oe "DECISIONS or THE DEPARTMENT OF THE INTERIOR | a Gees 


eden to equity: aad natural justice; then this is: to: be e preferred to the ee oo 
- Severe and strict construction, ne on : eS ee 


ag iz the language. of. a law. clearly expresses its meaning and intention, that. fee ee 
a intention must be carried out;.but-if the true sense of the law ‘cannot be arrived. 


"at by. the interpretation which may be made according to the rules here given, — = = . 
or the meaning ‘be clear, and inconvenience appear to result, then we must. have: eae 


ne : ‘recourse to the’ sovereign ‘to interpret, to declare, or. to modify the. law.. 7 eo os 
If the. provisions: of a. law: are clear, but: its object not ‘understood, and. in its, Uae 


: = application inconveniences appear to result, we are bound to presume that. the: 3 f ‘ a 
law. is ‘useful. and. just; and. its meaning and authority are to be preferred: =~ 


2 | -to:mere. abstract. reasoning. Otherwise, . -many useful and. well. contrived: = me = an 
7 would be overturned on grounds of alleged equity, or ingenious argument. 


nee - Vattel (Swiss, 17 14-1767 Yi. was a noted lawyer and author.: ‘His : : oe , 
_ rile. of construction of: statutes are. probably - more often quoted by se 


| American. courts. and text: writers than any ‘of the other Europeans” : 
“here, mentioned. ‘He laid down 45 rules for interpretation. The ist, 
10th,. 12th, 15th, 19th, 234d and 34th rules are useful in. determining - 
the meaning of the words used mee Congress i An. the. act “under 
consideration: ies Det) Seok a ee ne ee re eee 


gil The first. ‘general 1 maxim: of interpretation is, . that: it. is nol ‘perinitted ‘to . 
interpret what has. no. need of interpretation. - “When. an act: is. conceived ‘jn 
clear and precise terms ; when. ‘the sense is. manifest; and. leads to: nothing 
absurd : there’ can. be no reason to refuse the. Sense which this treaty naturally | 
. presents... “To: go. elsewhere: in: search | ‘of: conjectures, in order to. Testrain or 


a extinguish it, is to. endeavor to. elude it 


10, Words” are. only. designed: tO. express: ‘the ‘thoughts; - thus, ‘the: trie”: nig 
‘nification Of an expression in: common elk is the. true idea which custom | has : 
affixed. to that. expression. _ - 
= 12. Interpretation, should: only. tend to the 2 discovery - ee thé will of the con- 3 ; 
Lefing tracting | ‘power. We. should then | attribute so each yerms the. sense > whieh he ant 


a an who speaks had probably. in his mind, 


~ 1B.: Every: interpretation. that: leads. to absurdity; ‘ought to be ‘yejetted. 


19: The interpretation ought to.be made in such a manner, that all -the es 
| | parts, appear consonant. to: each: other ; that: what. follows, - ‘with what. went oS ue 
. before; unless - At: manifestly’ appear: that - by the: last. clauses’ Something e 5 salen 
changed that went before. i a7 ne fe Es 
~ 23. To violate the spirit of the lav, by. pistending : to respect the detee isa Ta ae 
.. fraud’ no less. criminal than an. open violation. of it.’ It is not less contrary EO. * crete 
~ the intention. of. ‘the legislature; and only shows. a more. artful, and rmnore ae 
cuits deliberate malice, ae | : ge aes | ne 
84 ‘Though a. thing. appears tay onable: ‘when, viewed in. one. , partientar light F - s 


oa “yet. if the propriety of terms, in their. full extent, lead to absurdity or. injus- 4a ne 
ate ‘tee, their signification ought. to. be limited according: to. the rules. above given. ee 


ee - Rutherford ( 1600-1661) was a Scotch: minister and a writer of the | ae ; 
ae law: and other F elects In his lectures or institutes: he enunciated a oe 
tes ‘these rules: re | | 


. “Jntenpretition. consists - in finding out, < or ‘collecting, the tndéntion of. a : speaker: wt oe 
a or of a writer either. from: his words, or from ‘other conjectures ¢ or from both. fe oe 


-182662—83—vor, 4 vies 
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It may ‘therefore bé divided into. tines ie Socom | to the ‘different means 
that it makes: use of for obtaining its end, ‘These three sorts of interpretation. | 
a are literal, rational and mined. i we ae ee - oa 
‘Where words do not express the intention perfectly, but. either. exceed or 


7 am. short of it; so ‘that we are to collect it: from a or rational con Ss, 
 jectures, this is rational interpretation. - 2 eas 
Where’ ‘words, though they. do. express: the. wnitention: when aghtly: y undén. es 


~~ gtood, are. in themselves of doubtful meaning, and we are forced to have 


~ recourse to like conjectures. to find out in what sense they were used, this py 


- ig mixed interpretation ; it is. partly literal and: partly rational. We: collect - 


| the. intention fr om. ne. words dndords. “but mek een: the help of other 7 _ ? 


- "conjectures. FN ee Ga ea eee eee Ge Leip see ta Vee ae meee 3 1 


Dwarris, : an ‘English: dither: laid con 19° rules sof interpretation | : 7 


Oo loe = of statutes, from which the: following i is useful: 


When statutes are ‘made, - there are some things “which” are ‘exempted ati iid 


_ = y The rules of Lord Coke are: : 


: ee a out of. the provisions thereof, by the law of reason, though ‘not. | 


expressly mentioned : thus, things for. necessity’s: sake, or to. prevent a failure os ea? 


of. Justice, are. excepted out ‘of. statutes. 


Lord Coke, of England (1852-1634), says , that £ io. arrive at thé real ae 
7 meaning: it is always. necessary, to take a broad. general view of the 
_-act.so- as to get an exact conception oe its aim, ORS and object. 


=e “What was: the law before the aot was . passed? nae ee ae 
2, What was the mischief or defect for which the law had not. t provided? es 
Be What remedy the. legislature; has appointed, and - Pies | a 

i ‘The reason: of the remedy. :. ee eas 


ee, The true meaning is to be fonad riot. cane fon the words: ae an | 


act. but. from the cause and necessity of its’ being made, from a 
| comparison. of its several parts and from. extraneous circumstances. - ae 


The true meaning of any passage is to be found not. ‘merely in the _ 


ae _ words of that passage, but: comparing it with. every other part’ of ‘ee 


on the law, ascertaining also what. were the. circumstances with refer- 


: ence to which the words were used, and what was the object. appear- a 


ing from these circumstances . which | the Congress had in. view... 
What were the cause and. occasion. of the. passage of. the act. and = 
ee the purpose: intended to be accomplished: ‘by it in the light éf-the: 
coy circumstances at the time and the necessity of its enactment? =~ 


The courts: of the United States have. developed. what is known “3 


‘ : as the American Rules, and those having reference that : are » useful et eet 
. are: as follows: eo ee — | ae 


2. Ie is not permitted to interpret what ee no need of interpretation, “When 7 


- an act: is expressed in clear and precise terms ; when the ‘sense is. manifest and tes 
leads: to. nothing. absurd, there can. be no reason. not to adopt the’ sense which | 


me - it naturally. presents. ‘To go. elsewhere « in ; search of conjectures in. order. 18 —s. 
= restrain or extinguish: it, is fo. elude it. 7 es ane | ass ear 


ar ai a 


or 116 S.W. 580). The court says: See 





ee way "DECISIONS oF THE DEPARTMENT or: THE INTERIOR 99 ahs 


“4. It is. the auty of courts ‘80. to construe statutes as to meet. the mischief eee ee ae 


¢ io and to advance the: remedy: and. not. to: violate. fundamental principles... 


' 6. Statutes: must. be: interpreted accord: to the intent and. meaning, | sand: es 


- not always according tothe. letter. as a 


7 The intention .of the: legislature may be. found from the act itself; from oe 
- other acts in pari materia; and sometimes from. the. cause-or necessity of the 
‘ - statute,- -and: wherever. the intent can be discovered, it should. be: followed with: .i90.. 
reason and discretion, though — such construction seem. contrary, to the jetter: eee es 


. vot the. statute ; this is the rule where the words of the statute are obscure. | 


a “8A ‘thing: within the intention, is: within. the-statute, though not’ within the. c~ 0 oe 
ae letter, and a thing within: ‘the: letter, dis not within. the: ee unless s within, be pa es: 
ce the intention: o° -8 7 . at : a” er. 
.: 9, Statutes. ‘should, be interpreted. accor ding t to the. most natur al: and: obyious Ln aaa 3 
| ~ import of. their. language, without resorting to subtle or. forced construction for, ear ce, 
 .the purpose. either of. limiting or extending their operation. ‘Courts . deal a 
or correct supposed. er rors, omissions or excesses, ‘of the legislature. peor ns 
“U1 The spirit of a law may -be referred ‘to in order. to: interpret: wong: Fe 
7 admitting of. two meanings ; but not: to extend. ai law: to Be case: > not. ‘within nasa - 
ae fair meaning. a pede, “ ee pe es ee 
17. All statutes in | pari i materia are to ae yead. ‘and construed. fonction as af. ee oe 
Sc they formed parts, of the same. statute, and were. enacted at ‘the: same time. BoE 


-In 36 Cyc 1106 we. have the general statement: 


“Phe great fundamental. yule- in: construing statutes is to ascertain and: give: a 


gn tet effect, to. the. intention of the: legislature, “Where. the. language of the. ‘statute oe i; . 
ig: of doubtful. meaning. or: where an adherence to: the’strict letter. would. lead 


> to. injustice, to absurdity or to contradictory Provisions, the duty. oa ee 


upon ume court to ascertain the ue dunamene as Bus 


“When the meaning of a statute ‘pecomes ‘doubtful: ‘troiit’ the provisions ger 2 
$9 ong cognate. statutes, such. statutes must be. construed. with it in ae the” a 
- eae ae ete a ok ee 


In Bankers? Trust C. ompany we Bowers (905 Fed. 8) the ooo . : . 


iat = a 


In. interpreting a. ‘ statute’ the. construction. ‘placed ‘thereon should ayoid Te 
unjust. consequences .. ‘unless the: language compels. such a result; and a ‘con- ey 

ae struction. should be: had with reference. ‘both ‘to. the. history of. the legislation 7 PRS eee 
and other sections of the law with which it is pari materia. Sete 


“In. J ackson v. o ollins, 3 Cowan: . ¥. )5 89, the court says: 


- Such’ a. construction ought. to be put on. a statute as may. “pest answer thé poet cae 


3% intention which. the makers had.in view, and this. intention is sometimes tobe ao 


collected: from tlie case. ‘or necessity of making the statute and sometimes from” 


~~. other: circumstances ; and. whenever such intention“¢an be discovered. it” ought’ "0 


to be followed with reason. and, discretion in the construction of the: ‘statute, eee 


Page! although such’. construction ‘seems contrary. to the. letter of the statute, as-a ae 


\.. thing’ which. is: within the letter -of the statute is not ‘within the statute unless a Lace: 
eek it is. s within, the intention of ‘the makers. | . “ : 
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| Bridgéman v. Derby (104 Conn.. 1; 14 Atl. 95): 


_- ‘The intent: of. the. lawmakers. is. the ‘soul. of ‘the statute and ‘the: © dere for. 
this intent we have held to be a guiding star. 


ee . Sense. and the precise letter of the language of the statute. 


In Brown’ (J Appeal (72 Conn. 148; 44 Atl. 22), it j is stated: 


When one construction: leads to: publie mischief - which. another will avoid, : 


ae ‘the latter’ As to be favored unless: the terms of the statute. absolutely. forbid. | 
‘The Supreme Court. of the United States has consider ed questions | <3 


- of statutory construction on many occasions, and its theories are 
ae enunciated in the following cases: Atkins v. Fiber ‘Distributing ot 
or Company (18 Wall. 272): The United States v. Hunt (14 Wall. 850):3 2-7, . 


oo ~ Beley v. Naphtaly (169 U.S. 358) ; Whéte v. United States (191 U.S. 
_. 545); United States v. Riggs (203 U.S. 136) ; ; Williams v. United 
States Fidelity and Guaranty Company (236 U.S. 549) ; Sacramento. | 


Navigation Company v. Salz (273 U.S. 826) ; United States v. Stone — e 


Tt must prevail over. the ‘literal 7 3 : 


and: Downer Company (274 U.S. 225). In the case of ee v. a F 
a Naphitaly (169 U.S. 353-360), the court said: Ge ee Peer eS 


‘Such: a construction ought to be. put upon a statute as will pipet: oe 


“the: intention which. the makers. had in view, for’ gua. haeret. in litera, haer et 


dn cortice, In Bacon’s Abridgment,; Statutes.1, 5; Puffendorf, book 5, chapter. rs - : 


12; Rutherford, pp. 422, 527; and in Smith’s Commentaries, 814, many cases te. 
are. mentioned. where: it was held that matters. embraced. in the. general words se 


nes - ma of: statutes, nevertheless: were not. within. the. ‘statutes, because: it could not | 
nee have. been the intention of the lawmakers that they” should be included. | They - 


ae were taken out of the statutes by an ‘equitable construction. In some. cases , 
the letter of a legislative act is. restrained by an equitable construction ; in 7 


7 others. it is enlarged ; in others the construction, is: contrary to the letter, | The 7 


equitable: construction~ which restrains- the letter: ofa statute: is defined. by. 
Aristotle, as. frequently quoted, in: this manner : 


ee generaliter latae qua parts coe . “Riggs 5 ve Palmer, 16. N. XY. 506, 510. - Opinion i) 


Dy, Earl, J. | 
In Ovinon v. ‘United States (260 T U. S. 1 178), ‘the court says: 
It is ‘the duty of this. court to give. ‘effect to. the ‘intent of Coie Pri. | 


= ~ marily this. intention is ascertained by giving. the words their natural signifi- 


~* eance. 


“Aequitas est. correctio legis a 


But if this leads to. an. unreasonable result, plainly at variance with — 24 


os the policy. of the legislation. as a whole, ‘we must examine the matter. further,. 


“We may then look to: the. reason of the enactment and. inguire into its ante- 


cedent history and give it effect in accordance with the design and purpose, 


oe sacrificing if necessary the literal meaning. in order that the purpose may not: 1.) 


ae | vary. Holy Trinity Chureh v. United. States. (148 U; S.-457 ; see also Hydenfeldt Be 


“OR, Daney Gold Mining. Company (93 U.S. 634). See also United States vy. 


cae Shreveport Grain & Elevator Compans Ys decided. by, the United States. ‘Supreme sats gi 


a - Court, November 7, 1982. —- | 
Tn endeavoring: to. semaine the ‘dousttictiow t ‘to be ae upon ee 
ae the words. “ ‘Government. irrigation ‘project ” certain questions. arise. 


which aid in determining the intent of Congress: Did Congress 7 


ae intend to . defer construction charges due from Indians in ee — 


ie, plete ae Scclniiauon fund. ae it not more reasonable to apes 8 
that Congress. referred to a Government irrigation project, con- . 
7 es structed, “pursuant: to acts. of. Congress. making appropriations. for . ee 
t 220) athe: Indian Service, for the ay benefit of an » Indian. tribe, ee 


nee - Indians on a reservation? len ae 
Tf it had: been Pieaed ‘ae the iesuiation: affected Government he} 


oe reclamation projects, constructed by the Bureau of. Reclamation, the. ee 


ie legislation would have been. referred to- that Bureau. for report, or | ae 


ea it would have been asked to appear before one of the Congressional —o 


-- committees when the legislation was under consideration. No-one — 


ve - irriga tion projects.” | (Emphasis supplied.) — 


| appeared - before the committees except employees - of the Office of - 
Indian Affairs, and’ the hearings clearly indicate that. the bills pro- | 
posed were to benefit. Indians on. Government, I ndian irrigation proj-" . 


— ects. As to the construction. charges on: the 30-acres. of excess.land . 


in each homestead it is. believed: that. these homesteads are. not within oe 


the first proviso to the act of J uly 1, 1932, supra. The proviso | bears. | 
express: reference. to. and is an. ‘amendment ‘of the Indian appropria- ” 


tion act approved. February. 14, 1920. (41 Stat. 408). Tt 3 is in par te =* | 


materia with’ that. act, which has reference, to Government Indian 7 
- reclamation projects. . | i ae es - 
In connection with. this anaeon legislation it it appears that only a 
three months earlier, by the act of April 1, 1982 (47 Stat. 7 5), Con-. 


gress had covered quite fully. the matter of deferment: of the payment. ee 


of construction charges. on. Government irrigation projects | that have. 


- been constructed by. the Bureau of Reclamation, and it, would be an. act 
a, unusual procedure for. Congress to make | a ‘quether. deferment on such. Gs 


es projects for the. benefit: of one class. of ‘landowners, thus. amending oe os 
_ the act. of. April 1, 1982, without expressly : so. stating. ‘The Honor- 

able Scott Leavitt, who was manager of the legislation ‘in the House, a 

Ee repeatedly ed to the bill which became the act of J uly. 1, 1989, 8s 

. as. relating to Indian reclamation: and Indian arvigation projects, and Naas, 

- .. the whole history of the legislation shows such to be-the case. “hide o> 23 

ae act of Al uly 1, 1982, was the result of combining. two. bills. (H. R. 8898. — 

pee and H.R. 10886) into one. The. part relating to. irrigation. projects. oer 

was taken from.H. R. 8898, and the House report on that bill stated: ce 


| “- ©The provisions | of. this. pill apply only to. Indian. lands | on nIndign 


‘In connection with the Yuma Indian homestédda, ‘contracts have ae 


a, ‘ ; | been made for the payment, into the reclamation fund of the con- - = 
te struction chatt gee, 2 and the obligation of these contracts would. be ee a 
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fund.» 
no a Approved: 


pyr nice if it were had that the aati applied to: sabato : a 


charges: payable into the: reclamation ‘fund. While. Congress is not — 


3 _ prohibited by the Constitution, like the ‘States, from enacting laws roe 


ee impairing: contracts, it has studiously refrained from enacting legis 7 : : 
ee dation, impairing them. ~ | ont 
~.- "Tam of the opinion that the interpretation of. the ‘act of J ray * ie nas 


<7 i939, supra, requires that it ‘shall be applicable only to Indian ane 
. gation. projects as. understood by. the. preceding. legislation, and does: 


7 -not defer eT charges due or “payable to the reclamation: a 


| “ 08, M. Deo. a. 
| First Assistant Seoretary.. 





q AMES Ww. KINART AND E z . MeFERRIN 


| Deoidea November 39, 1982 


ar Posto, LANDS—RIPARTAN Rigurs—Avorsr0x—Covo OF. ‘Pime—Honcismman eo 


_ Ewrry. ye es 


aoe ‘Land that has been. ‘cat off. on ‘dvalsion. fr om a tract of “fand: owned. by: ‘he ee 
a _ United States abutting on a watercourse retains its status as public land, 
i: | but one who has held and occupied it for many years under claim or color =. 
of title may acquire title thereto under’ the act of December 22,1928, or 
- under some other applicable public-land- statute as: cami one e attempting - ee 


| . - to enter. it. under the homestead jaw. 


hes Epwanne, Assistant Seoretary:. | : ae a 
| The land | involved ° in this — ‘controversy. is ‘desoribed | as “lot - 1, : Ee . ” - 
a. SEYNW1,. and NE\% sw Sec. 20,.T. 19 N., Rk. 12 E., 6th P.M. 
: ‘Nebraska, containing 141.10 acres, as. shown. upon a plat. of survey” ae 
approved February 4, 1857. The case is before the Department on 


os appeals by James W. Kinart and E. E. McFerrin from decision of — 


the Commissioner ‘of the General Land Office dated J uly 8; 1982,. 

a rejecting Kinart’s application to make homestead entry for. said ane 
oo _ tracts because. of the. superior right of McFerrin, based. upon occu- 
pation under claim of title, and holding: that McFerrin would be 
pts permitted to perfect title to said lands under the act. of. December oon 

Os, 22, 1928 (45 Stat. 1069), or. other applicable public-land law. . 
“‘Kinart contends, i in substance, that his application’ was wrongfully pate a 


ae eee inasmuch as the land was not, prior to May, 1981, when he _ an 


: filed his homestead application, occupied, improved, or in the pos- - 
- session of McFerrin, and that McF errin has no claim to equitable - 


| consideration. McFerrin contends, in. substance, that the lands. de- . 


~~: geribed in ‘Kinart’s application have no existence in fact: as surveyed 


_ < 7 lands of the United States; that there i is no such. land i in rn 3 - 
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e ns aabjedt: to disposal as. “public. land: ae rie lavida so Geet were | ee oS 
_- long: ago. washed | away by. the Missouri River, and that the area in 


question. is his private property, haying been fanned by the receding eS : : 
- of the river, or by accretion to lands held in private. ownership. along ae 


the shore and bank of the river where it formerly flowed between. a 2 i. 


. Harrison. County, Iowa, and Washington County, N ébraska, and. 7 Sa Se . 


_ that the property has bear occupied by himself and his predecessors ok 
in interest for upwards of 20 years under claim of right. and } title. oy ee 


a He. adduces evidence to. show that i in 1910 he acquired title to. certain. ree : 2 
patented: Iowa lands. bordering the old bed of the Missouri. River, a 


Bee _ opposite. Sec. 20, T.. 19 N.,. R. 12 E., , Nebraska, together with accre-- : zac | i 
oa - tions thereto; that in 1913. he acquired title to the: west one- -third. OFT es Ae 
_—. . the ‘so- -called Richard Davis’s patented homestead in Sec. 20, said. 


: oT 19 Ns R..12 E., Nebraska, together with all accretions thereto, x : ; 2 ; 
— and that he has fr many years held, occupied, and. paid taxes Upon 


_ the area so produced by accretions to the lots originally purchased = 

by the patentees from the Government, and has pastured and culti- ~ ; 

vated so much of it as was fit for cultivation. He ‘says that the _ pene 
| Missouri River has gradually worked its way. westward: from its = 


=~ original bed and that.it now. occupies a. channel. about a mile. seb oe 

of Sec, 20 as returned by the original survey. eee Po gees 

_. Numerous affidavits and ‘exhibits, consisting or maps, plata, ‘tratt: eee 

| scripts. of court proceedings, et cetera, have been’ submitted by (hes 7, 
opposing claimants, such evidence ‘belie: directed not only to the “| 


a questions of occupation, improvement, and. possession. of the disputed - 


: “a -area, but also to. the numerous shifts and. changes in the channel 


- and course of the Missouri River in the locality. 


-. The land in fractional T. 19 'N., R. 12.E., ‘Nebraska, adjacent, to a me 
| Phe right -bank of the Missouri River, was ae ‘veyed in 1856, and;as." 2: 
above stated, is shown upon a plat approved February 4, 1857. Sec ee 


ae 90 was returned as containing 613: 80 acres, being feactional because Ree ee 


-- abutting the Missouri River, lots 1, 2, and. 8 being bounded by the oS feo 


~ «meander: Jine. Lot 1, returned as. containing 61.10. acres, occupied. Lage 
<<. » the: position of: the Wi4N wi. Lots 2.8, and 4in the order named, — 


_ lie directly eastward. Most of the lands’ in. the section, except those. eG 
. in-dispute, have’ long since been disposed of: in accordance with the. 
-.. governing” plat of survey. Lots 2, 3, and 4, and the. SWYNEY, ae re 
od é Sec. 20 were patented. to one. Richard Davis, April: 21, 1897. ae 

Much confusion in titles has arisen from the frequent shifts of: tho. eee 


- ~~ ehannel of the Missouri. River, and there has. been a. great. dealof 


litigation involving. the question whether ‘certain areas. along its 
- course were formed by. accretion to surveyed lands, or were cut off . 


3 either. from Iowa or Nebraska by avulsion. “Coulthard: v. Davis eee 


oat et. al. eos NeW, 18) 5 Coulthard Vs. Melntosh a NW. FB N 8 
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Coulthard ve ‘Davis: ot dl. (131 N. Ww. 1088) ; Kitteredgje v y. Ritter” . 
(151. NW. 1097) ; Coulthard v. MeFerrin et al. (190° N.W. 940); 
le ah efferies v. Hast Omaha ped, Company (134 U. 5 af uy Nebraska ve 
— Lowa (143 U.S. 359). 
From the evidence before: the Department it appears that the area 


| shite in dispute is part of a larger tract concerning which. the Si. 
~ preme Court of Towa,-in decision rendered April. 10, 180%, in the ¢ case 


a Fes ‘of Coulthard v. Davis et al. (70 N.W. 716), stated: 


| We think the land claimed by plaintiff: is not accretion to nis lots. “We are. | 
= of the opinion that. this large ‘body. of land, which was. originally west: of the 


_ Missouri. river, Was separated from the mainland by. reason. ‘Of a sudden change 


in the channel of the river whereby. said channel. was made. more. than a mile | 


2 west of its, location in: 1856, when. the government survey was. made. - Cotton-_ aa 


wood trees, some of them 15 inches in diameter, and one two feet in’ ‘diameter, 


_ ate growing on this tract of land. ‘Now, it is shown by the evidence that it takes — 
‘18. years for a cottonwood. tree to reach a. diameter: of: one. foot, and > about 20 - 


years to. reach. a diameter. ‘of. two feet. If this be true, then’ this. one tree. must 


2 have been. gr owing on this. land as eally as 1867. It also. appears that there. was 


a grove. on a part of the land, and that. a large part: of the: land is good, tillable 
land. The soil. on ‘the Davis farm is. blacker than. the Test.’ According to sey 


-° eral of. plaintiff's witnesses, the river, as late as 1868, was running, along the | 


old meander line; so that. this tract: of land, more than a mile and.a quarter 
: wide, composed largely. of good. farm. land, and. having, trees on it: of all Sizes, 
up to two. feet in diameter, is claimed to have been gr adually. forming. It may 
be possible, -but, under the circumstances. and evidence, we think if is not prob- | 
able, that such is the fact. As early as 1874, some of the land, which must 
‘also be. accretion if plaintiff's witnesses are correct, was occupied by settlers: 


_.. It is not likely, if this land in controversy formed gradually since the: year 1868, 
Or even. since an earlier period, that it would. be of. the character it now is. | 


‘ We should: in such case expect. to find the. soil poor, mostly sand; nor would it 
: be reasonable to expect to find trees of the size of some of those testified Oe: 

See also Coulthard v. McFerrin (190 N. Ww: 940). 

- Upon the record presented, and in view of the: History. of thie: 

locality as above set out, it must: be concluded that the disputed area : 

does not come within’ the. law of. aceretion, but of that of avulsion, - 


-and, that the land in Sec. 20 is the same, or nearly the same as that 


sur veyed by the Government in- 1856 and shown upon the plat: of | 


1857. -Hence,. McFerrin’ S. contention. that said tracts are his: private 


: “property is groundless. It sufficiently appears, however, that Me- 


Ferrin: and. his predecessors in interest. have held.and_ ‘occupied the- fee 


~ Jand- for many years under claim of right, and. if he desires. to. 


_ - acquire title-under -an. applicable public. land. law, he should. be 


afforded. opportunity soto do. ‘Helphrey et.al. v. Led (eo L.D.. 


a “293 Earl E. Baughn and Charles Lord (50.L.D. £29), 


_ The action of the Commissioner: was correct, and i is. 


. A Afirmed. 
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“Inpan Lanps—Houmsrnap Autorsésn—Cxineicarn or “Compimnivor axs- Re 


a ie rhe provision’ in the act of Mareh’ 2, 1929, ‘phichi aetended until: Jaidary, 1 eg 


: me 


J AMES Ww. XIN ART AND E. Ez McFERRIN- 


“Motion: for ‘rehearing of ‘Departmental. decision of November 30, 


4982. CT Te D. 402) denied a? Assistant Secretary aie: Ja january Ei fet 


31, 1933. 





THE OSAGE TRIBE © 


- Opinion, November 30, 1982 


_ TION—OBAGH. TRIBH, - 


but as to those having certificates . of competency: outstanding © von that: 2.05 0s 
ve date’ which. were subsequently. Yevoked the ‘taxation of their homesteads . 8 a 
Site i “is: to be. governed by subsection. 7 of section 2 of. the. act of June 28, 1906, vas 
i under which. the period: ot exemption terminated on. o une 28, i981. — 


Foey, Ss olicitor: 


or 2 Yow [Secretary of the Tatanien]: pa waueied my opinion. as. re ee 
2 ic whether lands allotted as homestead to Julia Lookout, a full blood =. - 
-member of the Osage Tribe of Indians, are subject: to taxation. by RT Eras 
the State of Oklahoma. This question arises by reason of the revo- 
cation on March 10, 1932, under authority of section. 4 of the act of — 
~ February 27; 1925 (8 Stat. 1008), of the certificate of competency mee 
~ theretofore iamed- -to Julia. ‘Lookout: by authority of. section 2, sub- 
division. 7, of the act: of J une 28, 1906 (34 Stat. 589). The date of Yeo 
~ issuance: of the certificate of. competency was September 27, 1924.0 0 
Under the. provisions of the act of June 28, 1906, supra, J iia ae 
a Peeibut received. in allotment some 600. acres. of tend Out. of. the bo 
land so allotted 160 acres were designated. as. “homestead. andthe, 2 
balance, surplus. The certificate of competency issued to her released — 2 
_ the sur plus lands from restrictions against alienation and empowered ee 
the allottee to dispose’ ‘of same free. from Feder al’ stipervision. See so) 
eee v. United States, 246 US. 268 5 Solicitor’s cOpunon: of 


- August. Her 1930, 53 LD. 169. 


“The issuance | of the. ‘ertifioata. had: no , effect whatever. upon the“ ae 
homeicad lands, which, notwithstanding the . certificate,. remained 
. thalienable and. Hontaxable for a period of 25 years. (Paragraph: Des 
_ me ‘subdivision 7, of the act of 1906). This period. expired on June. 28, =) 
1981, , whereupon the e lands became subject. to. taxation n. by. the. State ee oF 


“TAXABILITY oF ‘HOMESTEAD ALLOTMENTS oF ‘MEMBERS: s oF - . 


| 1959, the period. of exemption from. taxation. of. homestead. allotments. O32 
members of the. Osage Tribe of one-half. or more. of Indian blood. to whom. 
Steet Fe certificates of competency had not issued had reference only to suéh In-- +) 

a  diang: as were not holding. certificates. of competency. on the: former date, nk 


nu 
on 
aN 


oe 106 ae “DECISIONS OF THE. DEPARTMENT. OF THE INTERIOR : “Vol Ss. 


= Pa of Oklahoma (olicitor's Opinion ‘of. N vember’ 28, 1931, BB ED. ; 
| 4). Tae tose 
" Subsequent: revocation of the sértifeata’ of ae the" issu- 


| : ance of which | in no way affected the’ homestead lands, obviously — o 
~~ would not. reimpose the restrictions against: alienation and. taxation =~ 


_of those lands in the absence of statutory direction. to that’ effect. 


The: act authorizing revocation (Sec. 4 of the act of February: 27, pt. 


a 1925, supra) contains no: such direction, but: confines the effect of the be 7 


7 ~ revocation to the income flowing. to the member from tribal sources, — ‘a 
_ with a provision’ for protection of transactions entered into ok reason 
_.- of the issuance of the certificate. = 


The act of March 2, 1929 (45 Stat. 147 8), houere, antag: cer- fe 


. a tain provisions: relied upon as protecting ‘the homestead lands. of he . 
oe Mrs. Lookout. from taxation. These provisions read: | | 


on “The. jands, moneys, and. other properties now or ‘hérenitter held in trust - Or: 
s under the supervision of the United. States. for™ the Osage. ‘Tribe. ‘of Indians, 


. the ‘members thereof, or their heirs and assigns, shall continue. subject to: such > 


trust. and supervision until a enunry 1. 1959, unless otherwise provided by Act ae 
of Congress. ) a , | i bs - ig 

_ Homestead: allotments of. . Osage: Indians nek having a - certificate of compe- 
~ tenes shall remain: exempt from taxation while. the ‘title remains in the original 


.allottee- of. one-half or more Osage. Indian : blood : and in his unallotted heirs or 


devisees of one-half. or more of Osage Indian plood until: January 1, 1959: 
‘ Provided, That. the tax- exempt land | of any. ‘such Indian allottee, aan OF, 
, devisee shall not at. any. time exceed — one hundred and: sixty acres. | 
In my opinion of. November 28, 1981, cited above, I bad) occasion - 
oo to consider at length the scope and effect, of the foregoing provisions 
- as. applied to members of the Osage. Tribe having certificates oF com-° — 
| ey In that: opinion it was ‘said, inter alias 


| “The. provision in* the act of March 2, 1929, ‘continuing restrictions and Fed- e 
eral, ‘supervision. contains nothing relating . expressly to the -taxation of the . 


a homestead | allotments of these Indians, and it can. not be. regarded. as having 


We any bearing upon. that. subject in view of the fact that. Congress saw fit to. 


deal specifically’ in that legislation with the taxation of. such homesteads. This _ 


omer did by enactment of the provision of. law last above quoted which. continues - | 
cae the. exemption from. taxation. in. terms so clear. ‘as to. reniove any doubt of 


: congressional. intent in- the matter. The. benefit. of the continued exemption was. ous 
extended only to. Indians of the degree of. blood mentioned—one-half or more—_ 


“ not having a certificate. of. competency.” ~ (Phe. irresistible import: of this ~ 


aes language. is that. Indians having certificates of competency. are excluded; from =. 


the benefit of the exemption. and that their lands in so far as taxation ice con- - x. 


a 0 cerned: were to remain in the same ‘status as. before. 


‘Had Mrs. Lookout’s certificate of ances heen’ eer epee ra | 


: oe fis: the above enactment. of March 2, 1929,.then, as a member of the | ie 


: tribe of one-half or-more Indian blood nob having a certificate of . B 
a competency, she would have had the requisite status to. entitle her to. 2s 


cae ual oe _ DECISIONS. or THE ‘DEPARTMENT. OF THE INTERIOR | ~ 107 a. 


a “ec Kanab of he eoutnuad exemption. froin: fs tion But i cer- mie = - 
 tificate of. competency had.not then been revoked. ¢ It was still out- = 


~~ standing and; in full: force and.effect.. The. statute, under its plain / 


Ae language, speaks as of the date of enactment, and-as. Mrs. Lookout . fo 


then held a certificate of competency, she was not’ within. its terms. 


. Accordingly, the period during which the homestead: lands were = a oe 


. _ exempt from taxation was not extended. The period. having ope” 


: and the lands having become - subject. to. taxation by the State: of 


ae Oklahoma, revocation of the certificate: would not of itself, as we 
me have: seen, operate to restore or reimpose the tax exemption... Ca 
_.. The decision of the Gireuit Court. of ‘Appeals, Fourth Circuit; in - eee 
| United States ve. Wright (53 Fed. 2d, 300). urged as authority. for eee 


. ‘the proposition that these lands are not taxable, is not in point. In-.. at 


that case, Congress had. not: only expressly provided that. the’ lands. 


ace involved, which belonged to the Eastern Band’ of Cherokee Indians ie 


- of North Carolina, should be exempt from taxation, but the title to. 


<* the lands had’ been conveyed tothe United States. (See act of June 


- 4, 1924.48 Stat. 37 6.) ‘These important. and conclusive elements are 


ie been in the present case. The question here presented is not.one 7 ee 


. involving. the power of Congress to exempt these lands from taxa-_ 
tion, but: whether it has-exercised that. power in the. statutes’ anders 
consideration. An examination of those statutes calls. for. a negative 
ares answer. as : 7 os ces a Ten male. © 
wr yl am: of thie opinion, ines eee that the lands under. podaion ae 
es oT now ‘taxable and have been. taxable since the. expiration of the 
‘25-year. period fixed by: subdivision 7 of section 2 of the act of 1906. ee 

* Approved: - . , — 


id 08. M. Dion oe: | 
First Assistant t Seeretary. 


a. . yg 





"WISCONSIN: LANDS -ERRONEOUSLY. MEANDERED—ACT OF = pees! 


_ FEBRUARY 27, 1925 
| Recunarions 
: “[Oireilar ‘No: 94) | | 
| ce _ Reprint and revision of regulations of April 4; "1925 GL. LD. 407)1 


| Derarracenr or THE: Interror, ae 
See Genera Lanp. Onions oe 
Washington, D.C., December 8, 1932. 


"The act. ol f February oT. 1925 (43 Stat.. 1013), authorizes the Sear: . a : oe 
“tary of the: Interior in his. judgment and. discretion to sell any? of 2: 30-20%: 
_ those lands situated in the State of Wisconsin, which were originally ee ee 
on 2% - erroneously meandered and shown, ‘upon: the official plats as 8 water ~ feet 


i Pale 2 _ DECISIONS: oF THE DEPARTMENT oF THE INTERIOR VoL 


- . ovate areas, anid whieh’ are ‘not lawfully a oprogmated by: a qualified | 
settler or entryman. claiming under the public land laws. “Section oc 
7 of this act allows either or. both of the following two classes of per- 


a Sons to file. applications to. purchase erroneously. meandered. latids in ec 


aa ‘Wisconsin within 90 days from the bag of the eas of ey pine a 


a2 involves such lands: 


“(ay ‘Any. owner in good faith of land shown ee ve official gable iand surveys: 
E to be bounded in whole. or in. part. by such erroneously meandered areas, loa 


as ‘who acquired title to such land: prior to February. 27,1925... 


_ lands, 


(b) Any citizen, of the United States who, in- good faith qindee color of. title oad 


Z or claiming; as a riparian owner, had prior to. Febr wary 27,. 1925, placed valuable : i | 
improvements upon | or reduced to cultivation any. of s such erroneously 1 meandered ree 


BF Apolicntona, ader ae ‘act ek ee filed ati the Conmisionee 3 


. Bete Land Office, Washington, D.C., within 90 days from’ the - = 


filing of the plat. of survey, involving’ stich: erroneously meandered 
land. No special: form: of application i is ‘provided, but it should be ~ 
in typewritten. form or in legible manuscript and must be under oath | 


and corroborated by the affidavits of at least two, disinterested pene Pe 


. having. actual knowledge of the facts alleged therein. a se of 
2 Applicants desiring to. take advantage, of the benefits of this act: hte 


eee must show the following matters i in their applications: — ees 


a Sie 


| oo Be The description | by legal subdivision, section, township and range ‘of’ the 


A Pull name and Dost-office address, and, - a “female, Fhother, married or. i 


| land which the applicant desires to. 9. piirchaise, together with reference to the a, . 


above: act. _ 0 7 
GC. If the applicant is gine under dines (a). above he or “she ae furnish: 


the: legal description | of the Jand upon which: the pr eference. right to purchase | i? ; 


: ig based, together with the date of acquisition: thereof: and. whether. or not the oe ; 
7 ownership of such land | is vested in the applicant at the time of filing of the eerte hy 


fen te . ‘application to purchase. Concerning the acquisition and present ownership of a3 
+ ‘the land, an abstract of title will establish these matters, if furnished. ” 


D.. If the applicant is claiming under ‘class (b) above, he'or she must fur nish : : 


-_ oe ‘evidence of. citizenship, a full disclosure of all the facts. which. form the basis - 


te of the color of title or claim as riparian owner to the land sought to be pur- + 
~ chased, a full disclosure of: whether or not there are any valuable impr ovements — . 


“on. the land. applied for,. together with their. location, nature, value,. date of. 


 verection and by. whom erected, and if there has been any cultivation of the land | ae 


: “applied for, the natur 2, location and. date thereof should be ‘set forth, pe 
H.. ‘It. must be shown whether or not the land sought to be purchased ‘is in. ane: iS one 


~Jegal possession’ of: any adverse. claimant,. -and whether or not the land is appro- 


‘o ‘~priated by any. settler or entr yman claiming under. the public land laws. If the — 7 


- lands applied for are. in. possession of an adverse. claimant or ‘person: claiming. 


mee o under. public: land law; the name and. -post- -office address of such - claimant, — 
7 together with a statement. as. to” ‘the nature of the. claim, should pe furnished. | a 


a 38. If, upon. examination in the. General Land Office, the applica- = ; 
o tion is found to be in accordance with the e foregoing regulations and ~ e 


ary bape DECISIONS or THE. DEPARTMENT OF THE. INTERIOR 1098 ae 


o appa to omen a ae fide dlaim undér tha pee sc the: Chief of : ae 
. Bield: Service will: be. directed to. appraise. the’ jand applied for, in’ ar ae 
oe accordance with section 4 of the above act. 


| 4 Upon receipt. of. the report. from: the. Field ree on : the: Ane one 


- oe Aca of-the land, if it shall then be determined that the applicant as ae 
ds entitled to a. ‘preference right to. purchase the land applied forsale 
“such applicant will be required to submit. the purchase price of the. 


land i in accordance. with section 5. of ‘the act, and also to. begin pub- a ey 


ae lication of notice: of. the. application to purchase. ° Such. notice shall = 

— be. published | at the expense. of: the applicant, once each. week. for % pene a 

‘owe period of five consecutive. weeks, in a newspaper designated. by the Nei ¢ | 

_ ~ Commissioner | of this office and. having a general circulation inthe = a 
: vicinity of the: lands: applied. for. The purpose of said notice will ae 


be to afford all persons claiming the land adversely to the applicant, as 


-.. a reasonable opportunity to file their protests or. objections tosuehs 9° 
~. purchase in the General Land Office. A. copy of suchnotice will. 
ihe: posted in a conspicuous place 3 in the General Land Office during 
"the entire. period of publication. Upon the completion of the pub- berate «te 

lication of ‘notice, the publisher. of the newspaper shall file inthe 5 <>) 
ce a General. Land Office his affidavit : as” to. PUD Hes uon, together. with a % Sa 
ol copy of the notice as published. _ an 


a ee 


Upon receipt of the purchase price of the inn and ptent ‘of _ Sg ee 


a . patenting: 
ee ee "Gagarin 
Approved a ee | ios 
ee _ SOHN, H. aa. er et ee os fog 
Assistant ‘Seoretary.. Seas Se ce ee soe 





| STATUS 1 UNDER THE RETIREMENT LAW OF. SERVICE IN THE 1 is 


SCHOOLS OF THE ‘FIVE. CIVILIZED TRIBES — 
"Opinion, December 9, 1932 


my : RevimeMann Sunt Ion a Crerr—Sartoors « OF THE Fwa Owinizep Tras, 


: : | . Hication of notice, and. if. no: -protest, contest ‘or other objection. ap- se : . 
-. pears, and the law. and regulations. have been fully. complied with,, ee 
= _ final certificate. will be “issued and’ the claim. will be. Spread for aoe oe 


Service in the schools ‘of: the Five Civilized Tribes | prior to, the act of J une. 0 28, ae fis 


1898, was not service performed for the United States, and service in those © a 


: “Soto between that date and. the date. on which the. act. of April 26, 19086, . e. : 7 és : 
- which. placed” “the: contr ol. thereof. under the Secretary. of the. Interior, ee cae 
became ‘effective, is: creditable. under the civil. service. retirement act only awe ne, 


oo oN where. the ‘appoiaiment:. was, made by. that official or byt his. authortey. 


110. "DECISIONS OF THE DEPARTMENT OF THE INTERIOR -  tVobe 


| Fonixs, Solicitor: | ‘en | 
“My opinion ‘has been requested as to ehethier service in the’ coi 


a of: the Choctaw and Chickasaw Nations, Indian Territory. or Okla-' a 


; -homa, from the: autumn of 1896 to the year 1905, would be creditable S58 : 


under the civil service. retirement law. Also whether service in the 


i. _ _ schools of the Five Civilized Tribes following the act. oe April 26, ae . 
eed 1906 (84 Stat. 140), would be creditable. | . 


There would seem to be no doubt that ‘such ohcvita’ would be one : ' 


. ‘itable from. March 5, 1906, under the act. of April 26, 1906, ned a 
Oe e, _ because that act expressly pre ovided i in part as. follows: ok 


‘That the Secretary of. the Interior i is. thereby authorized and aineered: to assume 


ee: control and direction of the ‘schools in the Choctaw, Chickasaw, Cherokee, Creek, . 
‘and Seminole. tribes, with. the lands: and all ‘school property pertaining: thereto, 


: ‘March fifth, ‘nineteen hundred and. six, and to conduct ‘such. schools: under rules. 


and. regulations to. be. prescribed by: him,: retaining- tribal. educational. officers, . 


~ subject to dismissal by. the. Seer aeuary. of the Interior, and the yee system so. 


- far as practicable. - 


See instructions issued ae that 7h = anted. J July? 7, 1906, gion . 
_, it was provided that the superintendent. of schools should nominate 
suitable persons for all authorized positions, zabjott: to the approval 7 


» - of the Secretary. - aoe 


Prior to the act of Jains: 28, 1898 (80 Stat. 495), oats! to as 
the Curtis Act, the educational affairs of the Five Civilized Tribes 
were ecnducted: entirely by the tribal governments. It is therefore : 
quite clear. that any service as teacher in those’ schools prior to the" 
date of that act, at: least, would not be subject. to credit: as service 
_ performed for the United States. Between the dates of these two 
acts there. appears to be a twilight zone whére it is difficult to ascer- 
tain the facts as to the degree of authority. exercised. by the United. 
‘States over said schools.. Considerable search: is. indicated: by the 
memoranda submitted, and T have: pursued the inquiry-still further - 


. ~) in the ‘preparation of this opinion. My conclusion from all of the 
: information. available is that there was not uniformity in perent to 


: all of the schools in the. matter of appointments of teachers. 
Ina memorandum prepared i in the Indian. Office it is stated: 


=" After passage of the Curtis Act. the Department assumed supervision of. the Mo 
7 ~ schools of the Five Civilized Tribes | and. expenditures were disbursed by a _ 
Pgs Government disbursing officer. It is, of cour se, understood that. the. salaries. and ~ 
Cie. _sehool expenses. were. paid. from. ie tribal funds both: before: and. after. the | 
ee passage. of the Curtis Act. it will be noted, “however, that) in the. 


ee case ‘of. ‘the applicant, the selection and. ‘appointment were made by: the duly _ 


oe oi : | appointed tribal officials, ‘and. not. by the Federal Government. 


~In the instructions of November 4, 1898. 4ssued ree ‘the Curtis. fan 


ae het, no provision was made for the appoiiitrient: of teachers 1 in such — 


= schools by the F ederal Government. “For the purpose. of proper 


:  SapeEvAsiOn: ee the schools of ‘any tribe or nation it owas. provided | ie 


pee "DECISIONS oF THE ‘DEPARTMENT oF. THE ENTERIOR. TLDs ee aa 


= . that) a supervisor of schools i in “the Indian Territory should be ap- hoe 3 


« visit ra ny to. time, examine ante and supervise ie ‘condicé. of 88S 


. schools of such tribe or nation and to. report, ete.” If any teacher. one ay 
~<-was found. incompetent, or immoral or whose continuance i in the serves 
2 ee would. for any reason be detrimental, the matter was to be reported — ee 
e to the Secretary. for consideration’ and action. | 


-In’a report by the Superintendent of Schools fon Indiati: Terri- é Ae es 


a tory dated July 25, 1900, I find indications that the appointing power os a : 
7 Was exercised. by Federal officials to: some extent. ‘He stated. that. ae ee 


early: in: the year: 1899 the. Secretary. of the Interior ruled that. a8. ea 
the Curtis. Act: provided. for the gradual extinction of all tribal offices 


- and of all of their: governmental machinery, and in. view of-his a 


e responsibility: in respect: to the properuse and expenditure. of the oe 


| a funds, that thereafter all appointments of employees. in the schools A i. : . : 
~~ maintained. by. the royalty fund. should be made by. him or under: 


his direction ; that acting under instructions, he attended a meeting ae | me ‘ 
of the. Choetay. board. of education. and. explained. the ruling of the 


-. Secretary, to which no. objection was then: made, and. for: several = 
~. months they-did not question “ our. authority tomake appointments”; 
that examinations were held “and about 100 of the best. available ras 
rae 4 teachers were put: in charge of their schools on the first. of Septem- oe 
“ber”; that in October, however, the Choctaw Council: met and de- 


“nied the right of the Secretary of the Interior to control the schools. eee ; - 
- I infer from. the. report of the Commissioner. of Indian Affairs see 


"dated October 1, 1900 (pages 110, 112, 113), that control of the = 
a schools of the Chickasaw, Cherokee ad Creek Nations: was not. taken aes 
over by the ‘Department under: the. Curtis Act} that only’ supervisory Se eee 


direction ‘was. exercised by the Federal Government, _Jeaving. the Scag oe 


Fa * “appointment. of teachers to the tribal authorities. 


It will be seen that, no zeneral - rule. can. be given for ‘crediting cos 


sae such. service between the dates of the two acts mentioned, except — ee 


that the controlling question should be whether or not the appoint- i. a, 


5 “ment was made. by. ‘the Secretary of the Interior or by his authority. ne Le | 2 
os Tha not so made the employee. should. be regarded as having beenthe . 
ve employee of: the. particular tribe or nation with which: the contract: fe 


- of employment. was made. 


More intensive: research will: probably. ce to be ade to. “déter’: ‘ ae 
mine: the facts in. the case of: J ohn D> West. The above. citations. 


- would indicate that such of. his. service.as Was rendered i in the schools’ f) oe 


. of the Choctaw Nation, or some part of it, may have. been. under: oe ony 


a | appointment by. Federal y aathionty, and. therefore ae ba to. credit. 


" » Approved. 


tee | First Assistant Scoretary. oi Se ee 


oe 
J 


“12 | DEOISIONS: OF THE “DEPARTMENT ‘OF THE INTERIOR: = se , 


STATE oF NEW MEXICO, ROBERT M. WILSON, LESSEE, v. ‘ROBERT 
8 SHELTON AND JOHN tT. ‘WILLIAMS «. be oe 


“Decided December th, i 32, 


See. 5 Pustic - Lanvs—Homnsrmap BwTay—Possesston: “UND: Gans: oF. ‘Rieu, ee 


By. a. long-settled - rule: of. the Land Department, homestead claimants are. 
charged with knowledge : that. land in. the. actual possession. and occupancy. 
of one under claim of right or color of ‘title is not subject. ‘to. pasta by 


\-another. 


| Scxoor, Lanp—Inpemnrry Suivoriow—Exponnous CaNGBLEATION—M. MINTENANOE, 2. gee 


OF CLAIM BY SELECTOR—WHEN Lacuns IMPUTABLE, : ; | 
- Where a ‘State did not acquiesce in. an. erroneous decision of the: Land De- 7 


; partment. resulting. in the. cancellation of a: school -land- selection; put, on ue ae 


* the: contrary, gave and: continued to give; notice to the. ‘world,: by its actions; 
Oe of its continued claim to the land, Jaches may not. be: imputed; ‘even. though 
ae along period of: time. has elapsed. following the erroneous: cancellation of. 
eae “the selection and though there I has been | tar diness | in seeking correction of 
oso the erroneous’ decision. @ eon 2 ee ne ae 


oe - Inpemyrry Scoor- LAND Setmorion—Manomndus, ‘Wrrmpeawar—Crameant Com. : a 


 » PLYING. WITH REQUIREMENTS ACQUIRES HQurraBra INTEREST. 
Where a: State, possessed of the right, files an: indemnity school-land selection 
Cae for public land. subject. thereto, and perfor ms- all. things: needful: to: perfect 
ears ; : the selection, ‘its right may not be defeated by. a. subsequent withdrawal Of: 
7 the Jands from. entry, and- a homestead. entry. of. lands: included: within. such 
po withdrawal will not prevail: ageinst the State or a | qualified grantee « of. the. 
oO State. PAL Ae eee ae eeu, 4 = Ce es 


“Inpevenrry Scroor- Tani ‘SunGron—“Srares - ‘Tree Boureaaea ‘OnisLmear, ack - 


TITLE .IN UNITED. Srares—JURISDIOTION oF Lana ‘Durarrount—VorpaBe. 


_ JUDGMENT. | . Ce Meta ae iwee a 

‘The title a State has in an ‘indemnity school-land: ‘aalection’ is ‘equitabie. oe 

Ss, the legal title being in the. United States, from: which it follows that, 
~. until legal title passes from the United States, inquiry: as to all. ‘equitable 
one rights is: within the cognizance. of ‘the. Land ‘Department, which: is clothed | 
with, jurisdiction to determine whether the. land should be listed to the. 
-. State or not ; accordingly, the judgment. of the Department, even though. 
~ erroneous, is voidable: ‘only, and. not void, and is” therefore entitled to 
= respect. until set aside by. direct. attack, in. some. manner recognized by law... 


‘REAL PROPERTY —PHACEABLE POSSESSION UNDER CLAIM. OF “RicT—Larsa OF a a 


‘Trmn—LacnEs—WHEN AFFIRMATIVE: Action REQUIRED. | 
- Laches may not be imputed from mere lapse. of time in asser ting. an. 1 equitable- 
~ yight, | and, as a° rule, one in peaceable possession of real estate under: 
ot claim of- wight is. not called upon to- take affirmative action | unless. and — 
a until his. title or: ‘possession. is | attacked 5. and failure to. appeal to equity 
“ during the period. is no defensé to: a suit subsequently brought to establish, 
: enforce, or “protect. his right. . ‘Summers Creek’ Coal. Company: Ve Doran. 


ere 420, US. . A17) 5 /Ruckman v. Cory (120. US. 387). 


oy 


ae a DECISIONS: oF THE ‘DEPARTMENT oF THE INTERIOR : ue _ 


~ “Soxoon, Lanp—inpmonery’ - Sumorton—Haxonnous ‘CéSomtaniox--Norion: From ‘ ee - | 
| | STATE'S” CONTINUED Cram. OF  TrTLe—TARpiNEss. IN ASSERTION OF ewuairan oe 


| : —NEw MExico.- 


- "Where cancellation “of” a State sélection ’ was the result: of an erroneous phe ie 
a ~~ decision of. the Land Department, and. the. State did not acquiesce ‘in. ‘such . a eee 
decision, but, on the contrary, took action which, in effect, gave notice. 
“s-to the: world that it. claimed title to the land,, such notice ‘was effective, a ae 
. even: though the: State. has been ‘somewhat tardy ine ‘seeking correction... * 
~ of. the erroneous. decision: awhich resulted in cancellation. of. its ‘selection. oe ae 


-Lann DepaRTMENT—HRRONEOUS ‘CANCELLATION, OF. Bwrains—Rersrateame . eae e 


‘DuNIED: WHen—INTERVENING Hgvities, 


me a An. examination of. ‘the cases: wherein . the ‘Department, following ‘erroneous S rea, 
28 ~ action in: canceling entries, selections, and other filings, has later declined 
oak “to” reinstate. them, “discloses that: ‘there were commonly present in- ‘such — 

~ -eages..elements of affirmative .acquieseence’in the, decision ‘sought, to. bee. we 

2. vacated, Jaches in. passively permitting 4 the initiation of adverse ‘Tights, ‘or —— = 


a a - other: equitable. bar. : Rae a. 
“Cases, Orrep: “AND. DISTINGUISHED. 


= js - Cases of Honey. Lake Valley: Coimpangy et al. 8 Le D: 192), “Northern Pacifie . ; i : , * 
| | Railway. Company. -(48 L.D, 343, 347),. Hobart L. Pierson et at. (49 ia | A 
436), Charles R. Haupt (48.1 LD. - 855), and Hittie. M.. Kelly. 0. LD. 058), a ae 


cited: and. distinguished. 
" Epwarps, Assistant Ss ins 


a _ February 2, 1917, the State of Ne ew. 7 Matios filed i indoennity a sckiook : 2s 

incre selection. lists, Las Cruces 015285; for’ Sec. 81, and 015287. fore =) 
Wh Sec. 84, T. 22° cS R. 8 W.,.N.MP. M June 6, 1918, these tracts. 

were. included: ina withdrawal. for: military’ purposes: - “At: the date 
. of withdrawal ‘all: was done. that was: ‘needed: to. be: done- to. perfect. eee 
the selections. . In accordance with the view then held, that. equitable = 
a ‘title: did. not vest . An: ‘the State until: ‘the ‘approval: of the selections, as 


ne 1918, ela the -ealctigua! “for! rejeation port of: te withdrawal. ‘i a ae 
_ ‘but, accorded: the ‘State: the right to ‘ask, for’ their suspension-on = 
2 _certain terms: or appeal. within 30 days. from notice, but. warning ee 
“the State: if it. failed to do: either, the selections’ would be finally © 0°. 
oa without. further, notice, -Bvidence of the’ reception of this: =) 2 
~~ Ietter. on August: 5; 1918. by. the Commissioner: of Public Lands. Obs 
- the State is with the. tecord;. The State took no action, and” tha 8 
: selections. -were finally: canceled. by: letter of. Ni ovember 6, 1918. The. oe 
< tracts. were. released. from: the’ withdrawal February. (46: “1991, and 
ae opened. to. - homestead. entry, generally. J. uly’ 24,1921; “and: ‘remiained oe 
free. for. filings . of record until-J anuary: 24, 1931, when’ septesias ERS 
were filed under’ the. stock- -raising ‘homestead: ‘act, (043057 by- Robert: ae ne 


_ §. Shelton for. Sec, 31, and 048058 rae J ohn T. Williams for’ ‘Seo. 34, 
7 - | and both allowed Ji anuary 2 26, 1981. : 


= See 182662-83—Vor, S48 | 


2 oo Cee "DECISIONS: oF THE DEPARTMENT or THE INTERIOR és “(Vol ee : 


"On Febru om, 1981, the State. opener for. dombtecanent e. : 


ee os | : the eanceled selections aiid requested that the entrymen be required ~_ 
~ to. show cause why their entries should not. be canceled: The State 


i : averred that its” record: contained: no notice of ‘the cancellation or, > 


an tts: selections; that. it. never intended to permit cancellation. of the PM 
es S lists, and, under the belief that they remained in good standing, - 
it issued a: grazing lease for the tracts to Robert M. ‘Wilson on 
ae ‘October 1, 1919, who at all. times. since ‘then has. been: in - actual, | 

- open and notorious possession under color of title and. claim of. right. - 


es . under said lease and renewals thereof; ‘and’ has made valuable im- |. ; 


ae provements: on ‘said. tracts, ‘and that. ‘Willianis and Shelton had full — 
knowledge of such ‘possession and improvement when they applied’ - 
~~ for entry. Wilson corroborated. the. allegations. as to his ‘actual. 
occupation, improvement. and use.of the land: and further alleged _ 
yo Stthat his) possession was in. good faith under thé belief that he held. 


a valid lease from the State. On March 16, 1981, Wilson filed a 


. _ phbliets against. the entries, repeating substantially the averments. <. 


0. his prior affidavit, and requested a hearing between the parties. 

“The: application fox" reinstatement - is. accompanied. with the. usual | 
nonsaline, nonmineral, nonwater-hole affidavits, and tenders. $6. 00 in 
fees, although it appears. that the. fees. originally paid were never 
3 returned nor was application. made for their return. ‘The base land: 


4, offered: originally is reoffered.. 


- Shelton ‘and: Williams, in “reply to the application of the State, 


im alleged, each for himself, among other things, ‘that the tract’ he had 


entered was vacant and unclaimed by anyone seeking to acquire title — 


thereto under the homestead’ law when-he made his‘application, and , 


that he had been under .considerable expense in making entry and 

~ establishing. residence. “They did riot deny the actual’ possession of — 
Wilson, but alleged he: was not qualified to make homestead entry, 
~. had not lived on. the e land, and ue his valuation of the i eee eae ia 
- ments. thereon. | : 
On March 98, 4981, the: Gorinisionar held the’ nities intact and - 


Pe es dejected the application for reinstatement of ‘the canceled selections. 7 
-. Qn. May 15, 1931; the ‘Department reversed ‘that decision, ‘and. ‘Te. 

- _ manded the case ‘with. instructions that: Shelton | and Williams be. 
See at required. to show cause why their entries should not: be: ‘canceled, ‘and’ - 
_ the selection. lists reinstated; directing” hearing” 4f such’ cause was. 

- Shown. On a showing by the entrymen ‘. hearing: was ordered and - 
2S, 2 took place October. 1, 1981, all parties participating. - ‘Upon. consid- aw 
“eration of the: éyidenice: adduced’ thereat, the register Feconimended _ : 
Se is cancellation of thé homestead entries. io’ the extent’ of conflict ‘and: 
mace : ; reinstatement of the State selections. By decision of: July 91, 1939, oh 
one the Commissioner reversed the register. An: appeal: by: the State and 


ae ee its — es the case again before the Department. 


ne ete "DECISIONS ‘OF. THE DEPARIMENT or THE INTERIOR codes oe 


ea The uncontradicted: events shows that.j in 1914 Wilson pucebaian 
bee from one Cook for. $2,000: the improvemients then: existing on the 
-. tracts in- question, consisting of wells, windmills, corrals, tanks, 
.. troughs, and other structures, and that ever-since then he has actually os 
and: exclusively. occupied: ariel used the tracts, with:-other. lands; for’) 02. 
: the watering and: feeding of his cattle, except during the period of . ao 
_eritry upon his possession. by the: present. homestead ‘claimants; that’ oa. 
- he induced tthe State to.make the. selections, has leased the land: front a 
the State as’ alleged, paid the: required rent therefor, and substan- } 
tially added. to. the stock-raising improvements; and at.the time. DE oe Ses 
_ actual entry on the W14 Sec. 34, by Williams, one Davis, a-caretaker | 
of. the cattle for Wilsons; was residing i in a: two-room: ‘house’ thereon. 
| placed. there. by ‘Wilson, - - Both, entrymen admit: knowledge’ ofthe 2.60 8 
oe improvements. and: actual use and occupation. of the land by: Wilson; oo 
 but-assert that: they were. advised by. the United States commissioner : os 
y and: an’ inspector. of the’ General Land. Office. that ‘the land--was, never= mae x 
ages theless, free from’ lawful claim: ‘and = ‘subject to- homestead: entry. dee 
Wilson: testified that early in, February, 1932, Williams came to-him ©. 


and told. him. that. he had, filed‘ on: “: -these: lends 2: cand. the filing had. a 


| been. allowed,. and. that he- let; Williams have: the: use of the house, but: le - | 
did not: surrender possession. of any. of the. land} “that he never "had Ae hee 


anything to.say to Shelton, ©... oo 
The. undisputed. testimony. of Williams 3 ds ito! te ipffact: that he 
oe enicred and. took. up: his: abode: with: his faimily i in. the house ‘on: the 


Wi, Sec.. 34, vacated. by: Davis, on. ‘April: 4419823 that Davis moved 


~ Into.a, tent on the,same tract, and-both have been so living ever'since — 
~~ then; that, Wilson. continued, to.use the land for. his cattle: and ‘on ae 
: April 10, he; notified Wilson. to move:'them off and. make: ah disposition’ 


_ of: his: improveménits ;. that:-he- also: notified Davis to-move ‘off; that a 


he afterwards locked the gates against Wilson’ S cattle and followed i 


_. that.up. with written’, notices::to’ Wilson. of’ May: ‘t and: 10,. 1982," ‘to. oe 


’ -vacate the. premises;. that. ‘subsequently: he--was: served. swith’ as writ. 


‘OF. injunetion. issued out of the United States District Court for. New | ae . 
- ‘Mexico,. restraining him. from:in any manner. interfering ‘with: Wale oo 
| ~ son? s: possession of the: lands, which: he had: obeyed: tothe best'ofthig: 


“~ 


‘ability; that. prior-to. the: service: of: this. writ, he ‘had repaired’ and’ eet) 


| “annexed another:room ‘to. the house, hauled some pipe; a water’: tank. le 
~ .and..over 500 fence posts upon the land, and“had begun: to'build'a 
oe porch: to.thé: house}. when the: injunetion stopped ‘him: : ‘He: valued © : 
~~ the improvements he had > added ‘to ‘theshouse’ at. $175. 00; 2 Ts: algo: a 
appears that -he caused: a- well, +o:-be «drilled. on ‘the east: half: oft Phe elo 
Section; costing him $310.00: ‘Documentary evidence theretofore: sup- eee a 
. plied: by’ “Walsotr shows: an: order’i issuing: out-of the court. above: meni ere 
2 “Honed. 9 on: ieshpri: 296: 1982, reegitined: both ‘Williams: and: ‘Shelton eee 


Dek sine . 
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- : oe cause, 2 why. they should NOE be restrained. from’ interfering with : 
_. the possession'of Wilson of the.tracts:in question here... | — 


_As to Sec. 31, all'that appears is that: Shelton, apparently aie es 


7 5, ‘ active opposition by Wilson until the injunction was served, took up 
Bs, his abode: in a tent: on: the land, which. he still continues: to. occupy, cae 
oe and hauled materials to build.a dwelling. - There is some testimony Ye 
Cae ge to. the discharge of Shelton’s rifle while Davis was engaged 1 in-his _ 
eb 5 duties on the land, which Davis took as a. menace, and which Shelton - 
said was. .an® -acbidant,’ but: there. is ‘not: enough . to find: violence ‘or 
errs _ intimidation: in. connection with the: intrusions: of ie venkeymey on 
oe Gee premises. | 


The. ‘Department has Pocoencad ma approved the: rule that. every me 


e oe competent: locator has the right to initiate a lawful: claim to unappro- 


an priated. public land: by a peaceable adverse. entry upon. it while it-is | 
. inthe possession of those who: have no superior right to acquire. title, 


Z or hold the. possession; . United States''v: Hurliman (51 TED 258, 
- 268): and. cases there cited. But it-is: clear. from. the: evidence that 
Wilson ‘was not a-naked: trespasser, but was in. actual, notorious, 7 


a long-continued | and. exclusive possession ‘under a claim: of right. aes = 
"rived by -a:lease: from the State.» ‘Although: the entrymen: may not > 
have known: of the: existence of such’ lease; nevertheless, as the De- 


| partment said in ‘its previous decision in this ‘case, actual possession 


and a apne ad fe them: 4 on: Sonat as s to. the pan under a have, a 


| = — to ann thie State had. ‘Jone. to: acquire 3 title to: ihe Tand; the’ poncon 


for the. rejection of its claim, | and the fact that it had vot abandotied 
its claim under ‘the selections. but: had. openly and continuously. ase 


| ~~ serted the. same. e- through: the- actual Poon of Nees under its 


ae Tease. 


In piae v. New Mewico. (255-0.8. 367)-and Wyoming +, United. 


ogi, (255 U.S. 489): the. Supreme: Court held, in effect, that when 
<a, lieu. indemnity ‘selection by the State ‘is made: and completed’ 4 in 
on accordance: withthe applicable law. and regulations, the equitable... 
oe title to the selected land becomes vested in the State, and its rights. 
_-. -¢an. not. thereafter be affected by ‘an’ attempt: thereafter by ‘Execu- 

if ee tive order to withdraw the land from appropriation, and. that the | 
Mae - cancellation, of. the selection : because: of such’ subsequent: withdrawal- 
wag erroneous and due toa misconception of the miele of the selector - 
ae and the authority of the Secretary. 


To. the State’s: contention that. ee ‘i. ae above: dedlaved oe 


ae : 2 : the Supreme Court: it is entitled to have its equitable title recogni 
---, ‘and the selections reinstated, the- ‘Commissioner, in. the, ‘decision, ap-. 
oe pealeg: from observes: ‘that the cangellution’ Was” = Peet: ‘to. in such 


7 ac 
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. Em 817, 243, 258; 1995.49 LD. 436). 


- 2S But. the: circumstances: as above set Sut: ‘show there's was no room: cig eee 
ei. the initiation ofan adverse right. ‘The State did:not. acquiesce in: the. Teed 
-_ etroneous. decision: caticeling ‘its selections, but, on the contrary, gave. 
~ notice. to, the world, through the: actual. possession of ‘Wilson under 
— its lease, of its: élaim. of title to the premises. - - Though it was unques: 
ae tionably tardy in seeking torrection of the -erronéous decision ‘cancel. 0 
ne ‘ing: the sélections, laches can. not be imputed: from | mere. lapse of time. . oo 
Asa rule,. one in: ‘peaceable possession: ‘of: real. estate under: a claim. of oo i | 
a - right: may. rest in’ security: until: his title. or: possession is. attacked, ee 
: and the failure to. appeal: to: equity. during: ‘the period: i is: no defense ae 
' toa suit subséquently: brought to establish;. enforce, or: protect: hig 700. 
sah right. ‘Summers Creek Coad Company vy. Doken: (142° US: ALT): H ee 


. debisiona: of the. ‘Supreme: Court; that adlveise: Hhilekests ‘he eo 
- “yéned since then; that. ‘The Department has decided in. a’ “number: oft: ae 
eases thatthe decisions. referred to chave-no retroactive effect: unions 


Ruckman:Ne Cory. (129. U.S. 387); Seefeld v. Duffer (179 Fed: 214; . 


Oey Cd. 280). ~The ‘record. ‘shows. that: when: the: title: and’ right: to . pee 
- possession, 6 of the State were attacked, reasonably: prompt. steps: were. 
taken. to assert: its. rights. and that: of its lessee.: Furthermore,:the 


- homestead claimants’ must’ be charged with: ‘knowledge of the. Jong- 


‘settled: rule that. land in. the actual. ‘Possession and. occupancy: of: ore © 


s under jtlaim of right, or color of ‘title is. not. subject. to entry bye . 
another. - United. States Ve -Hurliman, supra; Wagoner v.: Hanson 
(50 L.D. 355), and. cases cited. Tt should: further be noticed: that: the. oe 


decisions of the Department cited by, the Commissioner do not justify 


: . the broad statement that the rules announced by the: Supreme Cc ourt~ a Gees 


in Payne v. New Mewico and Wyoming v. United States “have no. 


~ -petroactive “effect.” ‘The different: construction’ of. the: law: -by the>. 


Supreme: Court: did. not: change the existing t law. but: declared sd ehiat 


| - ‘It. was at, the. time: the selections were made, | 


| - The: effect, of overruling a decision’ and refusing. to apie: by t the: precedent - roe 
: + there laid. ‘down, ‘is: ‘retrospective: and; makes: ‘the Jaw. at. ‘the: time. of the over: | : 
i puled’ decision as itis declared to beilin: the: ‘Tast: decision, except ‘indso. ifar: as cele 


| z the construction last. given would impair obligations’ ‘of contracts enteré ‘tanto - Ee 
bs ‘or ‘injuriously\affect’ vested’ tights: raiecetigie in- relidiiice ‘ont ‘the Carlier: id edisions. Oe oe 
188e: “Court”, sec:'858, 15 Cd. 960.) ee ae eee eed, 

“Examination: ‘of the cases. wherein’ the Department. Gecliaed: ‘tos ee fake 


4 a 


Be + jehatats! canceled “State. or other indemnity _ selections and. other oo o : 
Pit filings, or to readjudicate | a claim: previously. denied, urged. on. the ©2025 
,» ground that the construction of the law by the Department was sub- See 
eee Sequently. held érroneous by ‘thé’ ‘Supreme. Court. in a ‘similar. and) a 
separate case, discloses that they. all present. elements. of either or 
> orkut affirmative ‘aequiescence in the decision attacked: and sought. to Ye 


. ” 7, ns Z 
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ae ” Bee aed. or laches: An.  ageivalye permitting ‘ie: enicaucn: ot. a 
os. 2 hostile: right in: reliance .upon..such erroneous: decisions, which: ele- 
os.) ments were assigned.as material:in declining: to‘reopen the :case’ and 
a .  readjudicate- the. claim. As. instances,. ‘it: will be. noticed | that; in 
ws Honey: Lake: Valley:Company et: al. (48: LD. 192), the State’s:sélec- - 
eae tion. was: canceled July. 81,1915. A-second selection of the same — 
eee. damd,: assigning: new base aad: purporting: to: ibe: amendatory. of the _ 
ent first, ‘was: not: filed. until. Je anuary: 20,1919. Desert entry had been. 7 
ee “> allowed’ for the. land March 21; 1916, and a successiul contestant | 
‘thereof: had: secured: a, preference right: of. entry at: the. date: ofthe. 
"-:. geeond selection.. There. was no-suggestion of actual: possession under | 
os the: State’ ‘S° title, although it: had: been - transferred: “Reinstatement 
was held to be barred by aches and intervention of an adverse claim. 
In Northern Pacific Railway. Company. (48 L.D, 348, 347 ) the: ins 
_- . demnity- selection: was canceled: March '8, 1915, andthe company 
~ . used thereafter in the same. year all the ae land for other selections. 


‘Shortly ‘after the Supreme Court’s decision in Payne’ v. Central 


 Pacifie’ Railway Company (255 U.S:: 228), on February 28, 1991, 
the company..sought to revive. its selection, asking for. the substitu- | 
~~... tion of new: base.. ‘Here, t00, no question of actual ‘possession by the — 

eo railroad’s. transferee was - jnvolved:’ The Department. held “That — 

the company had: acquiesced 3 in that: rejection and in effect abandoned - 


the selection by- the use of the: NE, (base. land) as the base for 


ieee other and later: selections ” and: refused. to reinstate. - Tn Charles , a 
-. Haupt (48. TED: 855), also cited- by the Commissioner, a reinstate- 
-. ment ofan oil and gas permit, rejected'on the ground of a subse- ; 
quent. designation of the land within a Jmown oil and, gas field, was. 
- denied because the land was actually known to: ‘be’ within a “known 

producing: field'at the date. of permit application, and therefore not . 
_ within the rule of Payne v. New Mesico; ‘SUpTa,. and ‘other like” cases. 


Ing obart L. Pierson et al. (49 L. D. 436): a State indemnity selection’ ‘ | 


was. canceled. March. 4, 1919,. because the land. was | included ; in’ a 


subsequent ‘petroleum. iwithdrawal.. -- Homestead » entry was’ ‘made es 
> March 25, 1919, residence’ intmediately established, ‘and improve- me 
ments’ thereafter made. to:the value: of $800. . “Among: other grounds, 
i. -reinstatement,was denied because no nonincumbrance. certificate. had 
+. been filed at date of withdrawal, ‘and. selection was not. therefore ae 
ee then complete... ‘In State of: California, Robinson, transferee. (48 
Pome oe L. D. 384), the selector was. required to consent to mineral. reservation ae 
civ Ie its ‘patent. because of a subsequent, Detrolenm. withdrawal. The - 


shel ate 


oo eg 


- é om - stricted for pestriciad: ‘patent, ne of error: in imposing . , the a 
ae Testriction, was ; denied because. of, the pT waiver. bY, the Bate, Pee 
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. Tay: Eillie. Mt. K Hy (9) cf D. 659), the | ae of pein: who ae 


: * would have been entitled. to an unrestricted. patent, underia:later® 


. Ps construction: of: the applicable law in Stockley” veU nited: States. (26000 
oo US 582), ‘aiccepted a “restricted one. . Five’ years later ‘she applied oe 


o for an unrestricted patent in exchange: for: the restricted one; Her | Ee. 3 


2 application: was: deniéd : under the rule: “That a decision’ made’ in ad a 
accordance with -the practice’ ‘prevailing at: the time it was: rendered; ee 
a ae accepted. by ‘the. parties | affected as. final; will not be’ reopened: for ee 

the. reason that the-practice then. prevailing has Sabeoquently, oo fe 


= held: erroneous: by the Supreme Court.” © 


- The appellants do not rely, however, on the fact that: they: dia not ee : 
, acquiesce in 'the erroneous decision. ‘Their application for reinstate: 


. ment appears: to be:based' chiefly on the contention; deduced’ from — oe 


: certain language of the Supreme Court: in. Payne v. New. Mexico; aS | 2 : | 
- supra, and: Wyoming v. United: States and related cases, that. the oe 


Department's judgment of. cancellation: was absolutely void ‘and: It" 


Was, immaterial whether the State. ignored: it or not. ‘That. contention : . he 
 ismot.tenable. It'should not be overlooked thatthe State had merely. 
the: equitable, not. the legal title: : Until legal title passes from the, 

| Goverment, inquiry as to all equitable rights” comes. within the cog:. :.. 
nizance of the Land. Department. Brown vy. Hitchcock (1730.8: 


478, 476); Plestedv. Abbey: (228 US. 49) Confessedly: the land: 


. belonged: to: the United’ States when it was listed, and the Land - 


- Department had. jurisdiction to determine whether ‘it should be listed... _ 


A : to the State or not...“ Having such jurisdiction, it had. jurisdiction 1 in 


making.the » nécessary - determination, to. render an erroneous: and. 
voidable: judgment.’ ce Stutsman v. Olinda Land Company (284 Fed: . 
525, 527 y. The judgment, though voidable, was entitled to respect: 


‘until set’ aside by direct, attack in. some manner recognized. by: law. + 
Noble v. Union River Logging Co. (147 U.S. 165); Burke v. South- 


"erm Pacific Railroad Company (284 U.S. 669). Want. of jurisdiction 


~. must. be distinguished from error in, the exercise of jurisdictions: 

~ Where jurisdiction’ has’ once attached, meré. errors:'and. irregularities ae 
. aan: the. proceedings, however. grave,: ‘although? ‘they: may, render’the = 
a judgment. erroneous and subject to.be set aside in:a propersprodeed- oe ee 
zs, ; ing; for, that: .purpose, will, not«render. the. judgment: void. Wntilset Cats ne 
aside it is valid and: binding for all purposes and ‘can not be cole ae 


in | laterally. attacked.” “See “ ‘ Judgménts,” sec, 39: (33 C. J. 1078). 


The case of Leutholtz’ vy. Hotchhiss (259 Pac. 1117), decided by ‘he a 
“2 -Conrt: of Appeals of the First. District, Division 9, California, shows 0 
>. “that. the court considered. a: contention, substantially the same as. ap-' ' oo 
Ste pellantis’ are making here; in connection with a state of facts closely 
. -Dasallcling: oe at: bar. The case also shows the importance" of the” Lea 
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ee : slements. a acquiescence ‘In’ ‘the sare’ error bf law. by the osseneg : 
ee a _ that’ is conceded to have been committed ‘in the’ case. at. bar, and the. | 
- application of. the doctrine of laches where:the State or one ‘claiming: a 


under. it: has sheen. ces In: avelcing to: enforce itgiior- dis. equitable: et 


aH 


3 = « nightsin oe es 


In: that ¢ case, j in om anuary, 1908, one “Glaragié applied! 46: ‘purchase: : ; ; 


a ‘the land—then: public: land: of. the United’ States—from the State. ~ 7 


he. State: filed indemnity. lieu selection for the same ‘February. eee 


1908, issued. a certificate of: purchase. to Clarrage in 1912,. who. sold 


ae : the land to defendant on March 12, 1921, and. gave hima grant deed: - : 
Bo! anuary 9, 1923. By. reason of a Classification: of. the land as valu- 


3 a i. able: for. Pe and gas subsequent. to. the. completion. of the’ selection; . : 
‘ the: State’s. ‘application’ was. suspended i in 1909, and on July 17, 1916, 
the State. and. its transferee received notice. of the ‘Commissioner’ Ss 


~ order, requiring | them within 30 days to accept a. patent with reserva- 


oe tion of oil and gas, or appeal, to. which no reply was made by either, 
- and the selection was ordered canceled July 20, 1927. Neither the. 
ne transferee nor. his grantee ever occupied the Vind, and the land, in so: 


| _ far as the record showed, being open for prospecting, an.oil. and gas: 
permit. was issued to plaintiff on May 28,1921; who entered. thereon: 


and drilled a well to the depth of 2,600. feet at.an expense of $70,( 000: 


: The court, after stating the rule in'the ‘Supreme Court cases relied 


on in the case here at bar, and. observing that the Land Department's 


action. on the selection was erroneous, said: 


. The trial. court. concluded that the. State and’ ‘its: tranaterée” had “accented. the ‘i 


ae construction of the: law as announced by the Commissioner. of the General Land - . 
-. Office by failing to:appeal from his decision to. the Secretary of the: Interior and". 


thereby” abandoned his. claim ; “also: that. defendant. is “parted: from: relief: “DY: 


eg the court: by his. long delay, including that of his. ede in interest, in 
e asserting an. interest in the land. a ) Pat 


“Appellant attacks” these’ ‘eotielaioiie, : -He* ‘adims ‘that’ an’ equitable” initétest 


er ~ having once vested in. the. State. upon: making the lieu.land:-selection, -it- was: — 
note defeated by: the erroneous: ‘ruling of the. Land: ‘Department. ona. question: 


ef Jaw; that, it being a mistake of law; the Secretary of the Department; of | 


a the: ‘Interior should, and: cans veorredt, it. at any. time on application ; that’ At. is . 
. his function apa ‘dutyjito, correct such mistake, and, “until the‘ Secretary. ‘has' aa 
~ aétes ined’ the’ ‘question’ of.’ ‘whether: the¥land was known to: be maineral: or-non-: | 


2. mineral ‘at. thes time: of ° “sélection, the:: appellant's | equitable title cannoti-be- 


>. questioned. - In-support of the authority or duty of the Secretary. to. cotreet oe 
a mistake of: law,. appellant. cites! ‘the: dase. of Gage. Y. Guntheryi, 136. Gal. - "B38; a: 


68. P.. 710, 89 Am. St. Rep. 141. This might be urged, were it not for..the- : 


"intervening rights of the respondent, and it could” be said. without. ‘question _ 7 


~ ‘that appellant and his predecessors in interest: had ‘not by their acts and delay 


ste led: one to the’ conclusion that: they. nad abandoned whatever right: they may. : : 
ma > have. had. to. the, land... - Appellant. did. not avail ‘himself. of his right. oft. appeal iene 
a wt to the Secretary of the Interjor from. the. Commissioner Ss. Tuling: The State’ ier — 


i] 
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ee, Sicetan was: canceled; ‘and: both: the: ‘State. and. _ Clarrage: ieanibacen in: <gnieh: ce nate 


- ancellation. True, the right- once having vested; it could not. be lost ‘merely ed 


=: ‘by the subsequent discovery. of ‘the land's being. mineral in ‘character, but the - is oe ae 


= . tight eould ‘be; and was, We. think, lost. by, permitting the: Government’s’ can-- eo 


i “eellation : Of: ‘the ‘selection: duly. made: according ° ‘to: its- rules. ‘and. ‘regulation. to: aT 


: Ss ‘stand: for the time it did. - After: the caneellation; the prospecting permit: was) oe 


ue ‘duly issued to respondent, and at that. time. it does: not. appear. that: respondent - eee ae 


> Was.aware of. any. outstanding - claim ‘to the land. . The. land was open: for | ee 


pee wrospecting for ofl, So. far as. the Government's records: showed. . Neither aD ae : ee 


to. establish. any. equitable interest he may bee hadi in. 2 the: dand. until suit. Was. 


ial ‘brought. by! respondent. to: ‘quiet. title, to her. prospecting. right, and this. not- Cea Oe 
can “withstanding the. fact. that. the. Supreme Court. of the. United States. had: decided. naa 
_ : “the | ‘Payne. case,” supra, and. Wyoming | Case, supra, some . two- years. before. aah ks 
| Such delay as is shown. here. must, we think; be. treated as ‘abandonment: ‘of oe 
his claim. The appellant slept. on. his rights. ~ ‘As was. said by: the court. below: oak ae. eee 
a. ‘party defeated by the decision of the ‘Land ‘Department may ‘not: wait oe ee 
| “many years. after an: ‘adverse ‘decision there, especially of an. intermediate ae 
- department, and, when. the ‘Supreme Court: shall have. announced :a. new ¢on- . 
a “Btruction” of. the law: in an: entirely different - ‘action, Successfully, reassert. his ee 
-daim: under such circumstances: as: are’ liere disclosed. ee “The Govern-: . . 
_ ment, through its cancellation. of the State. selection, reasserted ‘its ‘title tothe 
: land; and resumed: control of: ith for’ a ‘much* longer: period: than’ the statute | ae 


-of limitations (Code™ Civ. Proc, Secs. 815-828) - provides, sand. which: ‘may De 5 
-relied upon’ in adverse. proceedings to quiet. title. to: real we operty.”. = ie 
_ For the reasons stated, the judgment: is. affirmed. . we | | 
"Phe: cases above discussed are readily. distinguishable. fiom. the , 
. Snstant case. “In the. latter, nothing appears wherein the. State. by . 
‘its acts acquiesced. i in the erroneous. decision of ‘the Department, ee 
-abandoned. its claim.. On the contrary, at’ all times it, through its ~ 


sere lessee, has. continuously asserted. its: equitable. title. by: actual’ -pos- 


‘Session and’ improvement. of the land, thus effectually precluding the 
“lawful initiation ‘of any rights ander the homestead laws. The — - 
Lo “homestead entries: must :be canceled: and: the: State’ s' selections: should: . 
| ‘be: reinstated. and the list: approved, SY a 
The e, Commissioner’ Ss decision i is s accordingly 
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fotion £ for subberthe- of Deparément’s: aectiee! of ‘Decanibbs: 145 mn pe ae 


: 4932, supra, denied. by Assistant: Secretary: Edwards, Ji anuary, 98; ce 
>. 1988, and. petition. for exercise of the Secretary’s: Dipole 5 Saar we 


| : . fs denied ao Assistant a Beniaey Chapin dur une 3, 1983. 
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HUN TIN @ ON PRIVATELY-OWNED LANDS IN YELLOWSTONE. 
- _ NATIONAL PARK. ae te 





“Opinion, December 2, 1982 


Suge. 4 ; 
eae fe Nig Sing tes gS 


- - YELLOWSTONE, Natowan. Parx—Iaperan. a UnIsprc10N —Crssr08 Br 7 os : ve . 
. MONTANA—RESERVATIONS, * ss ey oe ge oe ee 
“The ‘State of Montaiia’ has ceded’ and. relinguished to: ‘the ‘United States eedut 


. ~ sive jurisdiction over and with respect to all lands within the-State whickk —_ 


oe sail or ‘might. be ‘embraced within the Yellowstone™ ‘National Park (Laws- aks 
On Montana, ' 1891; ‘p. 262), reserving only: a concurrent jurisdiction for the 
pean execution of process, civil and criminal, lawfully issued by. the courts of. the- ae 


OB ‘State, © ‘See Yellowstone Transportation Co. v. County of Gallatin GL Fed. . 

2d, 644); petition for: writ. of: certiorari. denied {280 U. &. 555). aw 

oP Yourowsrows: NATIONAL | ‘PARK—AUTHORITY OF Suonwrary. OF THE ‘Inrertor— Cas 
» REGULATIONS—CoNsERVATION oF Witp Lor.” | = ‘ 


By the terms of section.2 of the act of March 1, 1872, , establishing t the ‘Yellow-- — 
: stone National Park, “exclusive control thereof, was vested in, the ‘Secretary- case 
- - of the Interior, and thig.embraced the power to make ahd publish. regula 


_ tions for the eare and management of. the. e-park, including the conservation. *, " : 


a Je a of wild hc ae eee ae | eae Pe tone ee ert ee a 
3 YELLowsroNs NATIONAL: Park —Avrmomry OF. Suoemrany or ‘THE “Inrenton— : 


HUNTING FORBIDDEN. | ee 5eSS us Sect nae pe Bes gna 
In the exercise of’. the. autho#ity vested: in ‘nim: ee eecnen: 5 of the: act os Jet 
-.. August. 25, 1916, as amended by the. act’ of June 2, 1920, the: Secretary’ ‘of 


P the. Interior has. pr ‘omulgated - regulations declaring: the Yellowstone - Na-- - ae 
~ tional Park is “a sanctuary for. wild life of every. sort, and all hunting” ae 


| . a a of any wild bird. or animal, except: dangerous: animals, when itt 
1S. . necessary. to: ‘prevent » them. from: destroying: human. lives. or. inflicting: is 


: “> personal: injury, is prohibited, within the limits of the park”) 00 0. 


; = fe 7 Fwpmat, AUTHORITY——WiLD GAME, iss, re. —-YELLOWSTONE Namow at: PARK, 
Under the. generally. recognized doctrines. of the. law, the ownership of: wild! ae: 


game, in. so far. as. it is capable of ownership, is in the Government, for the- 


use ‘of the whole people, and private persons" can not acquire: an’ exclusive: _ 


"property: in. wild’ game except by Jawindly’ taking’ and reducing: it to their: a ; : 
te wr Gann, ae Ere. —RicHts 0 oF Provumeron. oF » LANDS Conmainexs Saxe ane 
_ QUALIFICATIONS. | 7 
“The proprietor of: privately-owned. lands. has ae avbnikive right to. Kill Pana : | 
_ take game on. his. own Premises and may forbid others from doing SO; but: | : oe 
“hig exercise: of ‘this right is’ ‘Subject to the. ‘power of. the Government to regu-- fs 
* tate’ ‘the time and: manner ‘thereof, ‘and: it. may even. forbid, outright. his kill-- oe 
ing or taking. of game upon land owned iby him. See. 27 r Corpus J yuris,. 948,. = 
and Cases: cited: ee oe ae See aes cee ar gee ge . 


“OF | Fspmear. Gomeatanmyn Paty ANY Ownen. Laine: Wirsn. PARK Liurrs. : oe 
‘The Federal Government has: authority to. declare a. perpetually. closed: season: a - 


for the ‘killing or. taking away of game at any place within’ the limits of: as | 
“the Yellowstone: National Park, inclnding Dees. owned | lands. within: oo 


‘ newly added park areas. 





oa "DECISIONS or THE DEPARTMENT - OF THE: INTERIOR | ey sees oe 


eA: My. opinion. ne eas squasted on ie ree submitted. Aby.t as 
- Acting Director of the: National Park: Service;. as. to: whether: thes. 


a Federal: Government can’ prohibit hunting on ‘certain’ privately: owned 
lands inthe State of Montana: included. ‘within ‘the: area added: to. 


the. Yellowstone. National, Park by: the President's x Proclamation: 9 of” 
. Ostober 20, 1982. . me 
It appears - “that some. of the privately: aa lands: ‘within the. 


be newly added. park 2 area are within the limits ofa ‘State game preserve 


7 : established prior to the extension of. the park. boundaries, but. this’ 


| fact is not. Amportant. i in: determining: the Junisdictional, question gf ws ee 


_ dnvolved.. suger ee ae De ies ea 


The ‘proclamation above mentioned provided— lath ae pee oon ae 


“hat. the area. heréinafter: described: shall be, and is hereby, pabject-t t6: all- valid 


eS existing rights, added to: and made 4 ‘part’of: the. said ‘park. and” is hereby,” 


made’ subject. to the: provisions of the act. of August 25; 1916. (89. Stat. 535-536), . 
- entitled “AN. ACT To establish a. National Park Service, ‘and for other. pur- 


os ‘poses, ” and all acts: supplementary. thereto ' and ‘amendatory: thereof and all. 


. other laws: and rules and: regulations applicable to and’ ane over, the: said 
aS park, within T. g 8. Rs. ag and 8 B, ‘described as s follows : ae 


"PRINCIPAL MURIDIAN, MONTANA on ae 


ea "Beginning as a pine on ane north: ine of. said Yellowstone ‘National. Park es 
where: said line crosses the divide between Reese Creek and: Mol Heron Creek, 


» .thence ‘northeasterly along said divide to the’ junction: ‘f said’ divide with 
‘the’ branch: divide: north and west of Reese Creek; thence along: said branch - 
. divide in a. northeasterly. and. easterly: direction: around the drainage’ of: ‘Reese - 
me Creek, to the Yellowstone River ; thence southerly. and southeasterly along. the: 
ae west. bank of. the Yellowstone River to the line mharking the western limits: of 


the: town OL: ‘Gardiner, Mont. ; “thence: ‘south ‘on said town-limits ‘line® to. the 


ne ‘northern boundary. of Yellowstone. National ‘Park; “thence, ‘west. along the ; ve fed, 
— north’ boundary ‘of. Yellowstone National. Park to the point: of. “beginning, con- ee 
ae taining approximately 4, 600 acres. 


the care and management of the: samie:: 


a . The’ Yellowstone National Park was. eabalbhiaisa by: the: act of 
oe March, 1 1872 (a7. Stat. 82). ‘Section 2 of the act provided : oor 


<r" = “ett! 


“That said ‘public park ‘shall ‘be under the exclusive | control of ‘the | ill ; es . _ 


of the: Interior, whose duty: it shalt: be, as. Soon, ‘as. ‘Bracticable, ‘to, make and... 


a publish such rules. and regulations. as Re : may, ‘Aleem: pecessary or "Proper for ee . es 


. af 4. .° a 
ae ea 


‘He shall provide against the: anton. 1 destruction of the fish and game, ‘found: 


_ within said park, . and against, their capture. or. destruction , for. the: “purposes - 


= of merchandise or ‘profit. He. shall. also cause. ‘all persons” trespassing. upon 
| the. same after. the passage | of this. act to be removed theréfrom,. and generally 
shall ‘be’ authorized” to take all ‘such meéasures: as. ‘shall be. necessary or Bae cal 
. 4 to. aulye carry. out the hee) and. : purposes 0 of: this act. : : 


lee 


ae : 124 DECISIONS. or THE DEPARTMENT: OF THE INTERIOR “eval es 


“The act approved May 1, 1994. (28 Stat. 73), provides: 


Boe see Phat the: ‘Yellowstone - ‘National: Park, ° ‘as’ ‘its: boundaries” are’ now. 2 defined: : 
os fe or as: they ‘may. be-hereafter defined or extended, ‘shall be under. the sole and 
Geta: exclusive: Jurisdiction, of: the.. United. States;; and: that. all. the» Jaws: applicable ES Ge 
Tig to. places under. ‘the: sole and exclusive jurisdiction, of the United | States. shall — eo 

have force and éffect in said park; “Provided; however, ‘That nothing: in this 
i. Act: ‘shall be construed to forbid. the service ‘in the ‘park of any civil or crim-\: 
| asl inal process. of any court. having. jurisdiction. in. the States. of Idaho, Montana, ee, 

7 and. Wyoming, AML: ‘fugitives . from. Justice ® taking refuge. in- said “park shall — 


<s As | be ‘subject. to the same. laws as. ‘refugees from Justice, found | in the State OE. z 


iat Wyoming. 


“Sec. 2. That said park, for. all the purposes” ‘of thie ‘Act, shall constitute 2 a. 


art of the United: States judicial. district of. .Wyoming, and’ the district ‘and 


: “elreuit: courts of the United States in and for. said district shall have. Stubae ‘ | 
2 tion of all offenses committed within’ said park. oar 


The. act of ‘August. 25, 1916. (39: Stat. BBS, 5, 536), ¢ eae the Na. i. 


| a tienal Park Service, and: section 5. ‘thereof, as amended. by the act 
ae of J une. 2, 1920 (41 Stat. 731); provides that: ‘ 


The Secretary of the Interior shall make. and publish such: tales a regain, 


. = tions as. he. may deem necessary. or. ‘proper for the use. and. management. of the 
.. parks, monuments, and”'reservations under the jurisdiction of the National 
~~ Park: Service, and: any violation of any of the rules and regulations authorized: 
el by this. act shall be punished by a fine of. not more ‘than: $500 or: imprisonment ; 
| “not: exceeding six” monte, or. oth, and be bata to ‘bay. all costs of the .- 
Dae ia ore? ee OE aay, Re hes 


“Pureamat ta the suthority. So. 5 vested in. i the: sia 4 ‘of the In- 


terior, the following regilation: has been promulgated for the Beater 


7 tion of wild life within. the limits of. ‘Yellowstone National Park: 


z ing, or the killing, wounding, frightening, or capturing at. any time. of any wild | ee 


“Hunting. ithe park is: a sanctuary for wild life of. ‘every sort, and. all hunk 


bird or animai,. except. dangerous. animals, when: it is necessary to prevent, them. 


‘from. destroying human. lives. or inflicting. personal. injury, is pone within | 


: the. limits of the’ park, 


fh: 


- “US. “5bB). oye 


~The State of: Montana, hap eoded a Felbugquishied, ‘to: 5 tha Uhited 7 


“ ‘Btates exclusive jurisdiction over ana with respect to. all latids within — 
 E the; State wh 
, * National, : 
 aeution of: process, Crvil and criminal, lawfully issued: by. the: courts a 
: Sof the State. See Yellowstone Transportation Co. v. 0 ounty: of Gal. 
_ pdatin, (31 Fed. 2d, 644) 5 laa for writ. “Of. certiorari | denied: 280 os 





) ich: were: or might. Je embraced within the Yellowstone 2 a 
;Ra: rk, .. reserving only. a concurrent jurisdiction - ‘for the exe-. - 





i.e 


ahh follows that the laws OE. the ‘State of ‘Montara: are. Saban . 


we inoperative within the limits: of. the Yellowstone National: Park,’ 

a. except. as to. the right to. serve. process, as. above stated, and. except a 
cas to the. right « of taxation of private: holdings: swithin. ihe: area. added_. . 
to said park by the: President’s. proclamation of October: 20,°1932, - 
eo which: po of taxation | is expromly ee by sections: 3 ‘of Sis 


oh DECISIONS. OF THE. DEPARTMENT. OF. THE’ ANTERIOR ae 


; - act of ‘May 26: 1996. (44 Stat: 655), pursuant t to ehieke the pad ido oe 
: ~lamation of October 20, 1932; was issued. In‘all other ‘respects the Dee 
. Jaws of the State have been displaced within the limits of the. park, as 
~ and superseded by the laws applicable. to places. under the sole. and ~ oe 
-. exclusive jurisdiction. of the United States. Arlington Hotel Gor ve oe 
ue Fant: (278 US. 439) 5 The United States v. Unacuta (8 U. S. 188); 5 ee 
Surplus Trading Co. Ve Cook: (281 Uv. S. 647) <- | ee e ee 
; “Having exclusive sovereignty and Garedictiea. witht ‘lis. oan Sy 


: “except. as above noted, the Federal Government has, as an- attribute — ue S 
oe sovereignty, the power, among others, to. regulate and control) 0 * 


_ the killing ‘and. taking of game, fish, ete., therein. See Solicito# 
_ West's Opinion of September 20, 1916, in re Glacier: N ational: Park. ee 
Tn this’ connection, it. may ‘be: ‘observed: ‘that ‘under’ ‘the: generally Ace gee 
recognized doctrines of the law: the ownership of wild. game, in sé. | 
'. far as it is capable of ownership, is in the Government. for the use| nea 

of the whole ‘people generally, and private persons ‘can not’ acquire. 

“all. exclusive. property in it except: by lawfully taking. and. reducing ana 
ib to their own. possession. Geer v. Connecticut: (161 WS: 519} 
But: notwithstanding this” rule, ‘the’ proprietor of privately owned” 

Ae lands’ has the. exclusive. right to” Kill and take | game. on ‘his own 
‘premises and. may. forbid others. ‘from. doing: ‘SO. “His” exercise of 
~ that right is, nevertheless, subject. to the power: of. the Government i 


to regulate the time. and manner. in. which such game. may. be taken. 


or killed, and he can not, kill or: take game, even from his own land, — | 


~ when. ‘the. prevailing. law ; forbids him from doing. 80. See, 2 CS. : 


ae 948, ‘and cases cited. = ee 
“Rom: what. has. eet end it j is “clear: iene all gusetion’ ‘that the 


; ~ Park... 


Federal Government. has the | ‘power. to. declare: a. ‘perpetually. closed | 
~~ -geason. with. respect to territory. within its exclusive. jurisdiction and 7 

| control, and. has. the. authority. to prohibit: the killing or ‘taking of 
~ game at Any, Pine within, the Himits of the ‘Yellowstone. National ee 


: Approved: a. 
me 03 OHN. Hi. ‘Ebwanns,- 





"AUTHORITY 70 ) ANTICIPATE APPROPRIATIONS FOR V ROAD 
oo a " PURPOSES IN ALASKA é 


hana “Opinion, December 29, 1982 


| AtAsKA—Hronwars—Jumreprorro—Secnerany Or: THE INTERIOR, | 


‘The act of June. 30,:1932, which transferred to the Secretary of. the oie = me a 
all “Of the: authority theretofore: ‘conferred upon. the Board: of. Road. ‘Commis: ee ae 


Fess 


wakes saat do yok sal 


. “ad aoe 
ee Py 


ees, am _ DECISIONS | or THE DEPARTMENT oF. THE INTERIOR Bac oe 


‘and’ ‘wiaintensings! of: roads Pre traile in. Anat Territory, carried with ie - 
of transfer authority. to. anticipate: the appropriations. for the ‘supervision . at) een 
- that® activity £0" the. extent and. under the - conditions. stated. in the act of - <—- 


| February. 12, 1925. 


oe ae Finney, Solicitor: oo 


My opinion has. i ee on 7 the d@hiatnn’ aaa. byt the nee 


ee » Governor of Alaska, as to. whether the act. of June 30, 1982. (47. Stat. Pod 


446); is effective to transfer-to the Secretary. of ‘the: Interior the: . 


oe authority granted to. the. ‘Secretary. of War to incur obligations. for e | 


ae : _ Toad purposes in. Alaska prior - to. actual appropriation: therefor,’ 7 
Ae under: the. conditions’ prescribed, in the act. of ses 12; 5 10925 : 
ma (43. Stat, 930; Title 48; sec..326, U.S. Code). ° 


_., 4) The: provision. last above. mentioned : was ee ieed in;an. 1 appro- io 
i ae item. for road. purposes. in -Alaska, for: expenditure. ‘by: the. — 
_- Board of Road Commissioners, then. under: the. junisdiction, of the = S 

‘Secretary of. War, and. reads, as follows: Cae Ete go) SE ak 


.. Hereafter’ when’ an: appropriation: for: this. ‘purpose ‘fon any. ‘fiscal. year’ “shall - 
not have: been’ made prior ‘to. the ‘Ast. day: of March; preceding the beginning. of 7 


missioners to. incur obligations for this purpose ‘of not to, exceed 6 per centum ; 
of the. appropriation for ‘this’ purpose for the. fiscal year then current, “payment 
of these obligations’ to’ “be. inade from’ the eppreptlatton for r the new ‘Gscal yeat =e 
Died it becomes available. ' ee a ae See | 
- “All of the authority thoretoterd confebsi upon 1 the Board 6 .t Road 
: Commissioners and. the Secretary of War by the act' of January 27, 
- 1905 (88 Stat. 616), as amended by the act of May 14,1906 (34 Stat. 
192), and acts supplemental thereto and amendatory thereof, ‘relative: - 


to ‘the construction and maintenance. of. roads and ‘trails in ‘Alaska, 3 


was transferred tothe Secretary. of the Interior by the said act’ of 
- June 30, 1982. The transfer was full and. complete of all records, — 
equipment, supplies and other property, and all appropriations there- — 


.-. tofore made or thereafter to be made for the purposes stated, and the.» 
ee _ Secretary of the Interior was ‘substituted, for the Secretary of ‘War. 
"jn the supervision of that activity. I see no reason whatever to doubt _ 
that the authority conferred: by the said act of February 12, (1925, 


oa May be exercised by. the’ Secretary of the Interior unless that provi- . : 


| i ~ sion of law has been repealed. There i is ho suggestion of its having ~ 
been. repealed, cand. Ihave. found, none. Tt, ds. + carried 1 in 1 the, United oe 
States: Code as’ "permanent. legislation. ne oo 


Accordingly, you are advised that, in ‘my opinion, you are eae ae 


ee ered. to anticipate the’ appropriations to: the. extent. and eee the 


“ gonditions stated 1 in the said act, of eta ats 12, 1925. . 
ae ts “ Approved: he e A Se ie Pig HER : ' j ce oe: ete TE aue aya Sy eee: ae - = - | 


: & pe Bayt "EE 
oak : ee oe a ie CELLO EL 


AORN, i. Sigwinbe’ eae 
Assistant Seoretary. 





: a "DECISIONS: oF THE DEPARTMENT: or. THE: INTERIOR | = oe 


"INFORMATION : FOR ‘PROSPECTIVE HOMESTEADERS 


"[Cireular No. 1964) = ae 


| Departament OF THE Tncamce Daas ae ca 


Gunmran. Lanp- ‘OFFICE, — : 
eee DG, March. 3, 1932. 


on ae "Purpiae of this peu —The information ‘given. ‘below. ‘soe e a 
: ‘been prepared to. furnish. persons ‘making inquiries. relative. to the . eee 
.. bhomestead. laws. and regulations, ‘briefly, ca most: important zoe ao 


S “ments thereof. : 


ae Pana. OF lands Speen ometeedans. ‘ah ould: fist. ee: 
> fully inform. themselves. as to the character and’ quality. of the Tands. #5)". 
‘ ‘they. desire: to: enter. ‘Each: applicant, is required | to swear: that he. na ee 
is well acquainted. with the; character: Of the. land described in his fe 
aN ‘application. ct em noe ei 
8. Status of lands information's as to, Sheers a "particular: tract - oe 
“of land i is. subject to.entry; may. ‘be. obtained. from the register of the oe 
” land. district. in ‘which: the. tract is: located... ‘The location ‘of :the: dis: . aes 
‘trict land offices and. the’ ‘prices of plats and. diagrams’ showing: the os. 
: vacant lands are-set: forth inthe Vacant. Land Circular of this office,“ 
“4, Kind of. land: subject to- homestead. entry. JAIL unappropriated oe 


ee public lands adaptable to any agricultural. use are subject 


to homestead entry: if they. are not-mineral or. -saline incharacter, ie 
are, not occupied: for: the purposes’ of trade’ or business, and: ‘have. | 


not been embraced: within: the:1 Limits of any withdrawal, reservation, | 


or wr incorporated town.or city. 


5b. Initiation: of: claims. clams: ade hone ave may. Bi | 


initiated by. settlement. or: entry on surveyed: ands of: the: kind. i ee 
| mentioned - in. the. foregoing paragraph or ye settlement on nti gl 


ae weyed lands of such ‘character.. 


, Under the: law relating to. ordinary eee an. n'énidy’ is 5 litnited ‘ a 
| 160 acres; but ‘this‘area may sometimes be slightly exceeded where iene oe 
Pi the tract is anda! up of irregular. subdivisions. ~~’ Ce 

+6, Settlement and: entry:—Settlement:is: {ditiate’ through. tie ene ee 
a sonal: act of. the: settler placing improvements: upon the land or." 
establishing residence thereon; he thus. gains. the: right t to make euy er eee 
a for the land as against other persons. =.‘ oe eee 
5. Entry. should be:made. within three nionths'e atta scfilenient tipon’ ee 
ca iurveyed: Jands or: within that:time after the: filing’ in. the: district a 
land office of the plat.of survey: of Jands:unsurveyed when’ settlement. 
cas: s thade..” » Otherwise, the: preference: right’ of entry thay: ‘be: Jost. eee 
ee “NOTE, —The instructions contained. herein. relate to original homestead entries:,  Parsous @ SS ; . 
ao his have: heretofore. ‘Tmade homéstead ‘entries and’ who desite ‘to make’ second Or ‘additional — ee Pe 


entries may “obtain: information ag to. theit further - rights; :if - aDY,, under. the: homestead ae 3 
fe flaws, by addressing this office : and | identifying’ their. former entries: thee Eee | 


akc 128 : DECISIONS. OF ‘THE. DEPARTMENT OF THE INTERIOR “Tot. cca 


x. ieee by. les. aK eotiler 3 is nated oe one or: “wo ae 7 : 


a or absence during each residence year, aggregating not more than 


_. five months in each year, after establishment of residence, subject: tor — 
aie the conditions: ‘governing such leaves ‘by homestead entrymen. 7 


8, Qualifications required. —A- homestead entryman must bs: ot : ae 


pon i 7 : ‘years of age or the head of a family, a citizen of the United States, or” - 
oe have. declared’ his” intention. to. become such citizen, ‘and not - ae ae 


"owner of more than 160 acres of land in the United States. One 


Bd ee who has acquired title to or-is claiming. under any of the agricultural br So. 
Pete, public land laws, through settlement or entry made since August 30,.~ 
1890, any other lands which with the lands last. applied for would: — 
amount to more than. 320. acres in the aggregate is not. qualified to. 
eee make homestead. entry.” A married woman 1s not. ‘qualified to. thake:. a 
oe ee such entry, except.as hereinafter explained. : | 


9, Married. woman. A married. woman: oe ie all of ia oe dy 


aris qualifications: of a homesteader may: make a homestead entry if she 7 

. ‘has been actually deserted by her husband. or if he is incapacitated by a 
Pie. - diseasé or otherwise: from. earning aj support: for iis Family: and she: pied 
ae teas is really the head:and main support thereof. 7 : me: 


10. Widow.HA: widow; if otherwise quali may mikes: a ‘hotties 


oe ‘dead ey, nO ne the fact that: her: husband’ made am 


a : entry: 


LL. A peated appicaone. a Pond entry n may: oe figs ie by eee 


aaa ae presentation. to'the land: office for the district in which the desired| 
lands are: ‘situated. of ‘an. application which must be executed on the 
|. proper form, which will be. furnished. by the district land office om 


request. The application must: -be:sworn to before either the register: a 


— oS art acting register, or. before-a United States commissioner,.a notaryy . — 
ot public, ‘a judge or: clerk. or prothonotary of a court of record, or. > 
the deputy of such clerk. or prothonotary: or: before -a mnagistrate,, _ 


as ~- quthorized by the-laws of or pertaining to any. State, to administer 


: alte oaths, in ‘the. county,. parish, or land district in which the land. lies, : ” 
mae = or before: any: officer of the classes named -who resides. nearest: or most = ca 
accessible to the land.although he may ‘reside outside the:county and 


“land. district. in which. the land’is situated. If the application’is —— 


executed: outside: of ‘both: 'the: county and. land district the: ‘appli- wae 
. “eantmust; show. by: affidavit satisfactory to the: Commissioner of the - 
eet General. Land Office that the: “officer” before® ‘whom <it- was" executed ne 
"was: because of topographic or: geographic conditions nearer or more — . 

| accessible. to. the land: An: application is not: acceptable if-executed 


Pe . ‘more thin. 10 days before its. ce eae in the: mails for’ filing i In 1. the: , a 


a Berke Jand office.. oe 
oe Widow, heirs, or Gosices oF thegbinatd, ae a. hoiiestoade settler: moe 


“dies without: t having f filed : Spplicakion:: 0, baathe the mah to ) enter: = } : 





ap 
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. : : the rere woverad: by. id settlement passes ato: his widow. if there be , : oe 
= smo widow, said right “passes to his heirs or: devisees. © | ee 
ee a hhoniestead -entryman. (ies. without: having ‘aubinitted: ‘fiat oo fae 


oe pier his rights under the entry pass to. his widow, or, if there. be. ==). 
ee mone and the children, if any, are not all: minors, then. to his: heirs: ” oe 
1s rt devisees: However, if all the heirs be minor children. of the - oe 
| etd entryman or ‘entrywoman, and their. other. parent. be. dead, the entry oe “e. : 
=~ is not subject to devise. In such'a case the right to. a. patent. vests: oe ae 


Shan. the children, subject to compliance with certain requirements... ee. cae, 
2 1By ‘Residente Except where otherwise provided by law, a Homes ee 
goad entryman must: establish residence upon the tract. entered: within #..°.0° S97 


- ~ .six months. after: date: of the entry, unless an’ extension. of: time is é ae | 
es allowed, and must maintain residence. there: for a. period of threes 2: ah 


i Laisas se ee eda 


14. Ad hoen eee ae year, +, beginning with the Aue Bf estab= ae : 


oe lishment. ‘of actual residence, the entryman. may: absent himself from: ‘ 


the land. for not more than.two periods, aggregating as much as five. - 


~-smonths. | In order :to be. entitled to such absences, _ the. centryman. | 


“need not: ‘file application therefor, ‘but: must. each time he leaves. the _ Ps 
-Jand file at the local land office (by mail or otherwise) notice of the: nae 


ae Satinré-of: leaving}: and. upon. his return to the nine he must notify, said ; 
office. of the date thereof. a ae . 
15, Cultivation. “Cultivation: of the 1 land: on a rod of at Teast 


__ two. years is required, and this. must. generally: consist. of: ‘actual... 
oaeare breaking of the soil, followed by. planting, ‘SOWIng of seed, and tillage ; a 
‘fora crop. other than: native grasses.. “However, tilling . the land,. oe 
OP. other. appropriate treatment, for the. purpose. of conserving Shoo a 
; moisture with. a, view of making. a profitable . crop. the ‘auotoedingy 


ae: year will be deemed cultivation within, the terms of the act” (without ; 


sowing of seed). -where that, manner. of cultivation: is ty or: Sagan 


= generally followed in ‘the locality... 


. Dut ‘ing the. ‘second. year. not. less than one- 5 einteontlt of: ‘the. ee o 


. ~ efitered must be be actually cultivated, and during: the third. year, : s | 
- and until final proof, cultivation of ‘not less than one- eighth must. | 
: be. had. These requirements are the same a8 'to homesteads under: 9 2 
a the general law and under the. enlarged homestead acts, and the years 


— - in, question ‘begin to run, not. from the establishment. of, ‘residence, coke 
— e ‘but from the. date: of the entry. Petes ee ee ase 


16. Reduction of. requir ed. area. a wdtination. —The Secretary, ce a ‘ 


‘- : the Interior ‘i ‘Is? author zed. to: reduce the yequirements, as to- cultiva- ee = * 


ic tion, This may, be. done. in’ seertain cases: where. the cultivation, of | era . 
: — required amounts is not. practicable. « ie ee ee ee 
| A reduction may be. allowed also. if. this éiitrymai; sidter ‘makita Soe 


a entry: and. establishing. residence, has» met: with. misfortune: which ae 


os renders him reasonably. unable to cultivate the presctibed a area. oe os 


- 182662—33-—vor. 54——9. 


applications for rednetion: inst be filed i in “the distrit ; Inna 1 oie f, 


es . : 
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No ee in. varea. co cultivation: will i ‘pertaitted 6 on. a 


a 7 of expense in removing the standing timber from the land.. “Nor will 2 
~~. a. reduction in ‘the area of cultivation based on ‘the. physical: conditions ae 
- of the land be permitted if; at’ the date of the' application. to enter; 


- the land was > designated: and dprilyject't to entry: under the stock ie raising. Se 


Tee 


. OD, the: prescribed. form. | - : Lok 
LT. Habitable. howse. “The Foreetoat enteyman intist: che a habie oe 


table house: upon the Jand entered, at: the time of submitting: proof: ee 


18. Completion: of entry: by widow, heirs, or devisees. Persons’ o: 


cae Peers as: widow, heirs; or devisees to. the rights: of a hornestead’ : - 


“ enteyman are not’ required: to! ‘reside. “apon: the Tani? covered. by'the: 


oe sentry, but they must cultivate it as required by law for such ‘period 


a ‘as will, added. to the entryrian’ S: period: of compliance ‘with: the law, - 


| : ~~ agerepate’ the’ ‘Yequired’ term. “They” must*in* ‘all cases show atthe = 
time ‘of proof that they are citizeris of the United. States. An entry” 


_ may: not be’ completéd: ‘by the. widow, heirs, or devisees of. a ‘home- - 
stead entrymian’ unless he hitnself had complied with, the daw i in she ed 


ae a respects to. the date of his. death. 


Oe Office holders.—Persons: appointed or -“dletted.: to" "publi ‘fice 
and: civil-service employees are not entitled to any. Spedal ee aes 
In. connection with their homestead claims: - : er 
, 90. ££ tension of. time to establish. Pudeice 56 SWHBES. fot ‘dinatie’ : 
| réasons, or on account. of sickness, or other’ unavoidable cause, resi=' a. 


dence can. not. ‘be established | on. the: land ‘within: six” “months after — : 
the date ‘of the entry, additional time, not exceeding | slx ‘months; may: 
be. allowed. “Application for stich’ extension youst bé made j im amdavit a 


- forin, corroborated 2G the , affidavits of two: oe Seapanted with, 
‘the facts. ea ae ee oe ee I a 
OL ce of bien are of abaehts for one year: ‘Or. ‘less: may’ : 


be: granted: by 1 the register of thé district land office to entrymen who 


oe have: established actual residence on the lands in cases where. total’ or” a 
oe partial’: failure « or déstruction’ ‘of. crops, sickness, or. ‘other ‘unavoidable’ a 
ite casualty: has prevented’ the entryman ‘from ‘supporting himself ‘and: “rhs 

ie those: dependent: ‘on him’ “by cultivation of ‘the land: “Application for. ae 
such’ leave of abseiice must. bé‘made on the prescribéd - form. oe 





es G hange mn residence requirements, ~The register. ‘may “grant = 
a to! such’ ‘homesteaders as ‘make’ proper showing that the climatic Cone a 
ce ditions’ ‘niake’ residence on ‘the hoinestead for 7 months‘in- each’ year 
a ‘hardship, a yeduction in ‘the. terms’ ‘of: residende. to’6 inonths in’ 


: | a each year over a period of 4 Recei or. to. S months | in’ each, year, over : 
| ae period of 5 years. ue nee 


vr: * BP ete fhe 


23.) ¢. omanvnitation net i “In order to make stibctory sy 
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Spb must,’ as a a’ goheral thing. show substantially continuolis a . as 
> upon: the land for 14 months, maintained until the’ submission of wee 
_-. the proof or filing of notice of intention to ‘submit same, the exist. 


ence of a habitable house’ upon: ‘the: claim . and cultivation: of ot ee 
Tess than. one-sixteenth of its acreage. OR ee tn ea 
Ps to Ale person. submitting” commutation. proof must, j in addition: to ee 
igertain’ fees, pay the price of the land; es is. = ordifinyily- $1. 25. Per ee eee 
i acre, but is more in certain Gases. | Pe ee 
“94. Submission. of proof. «Wither? final ‘or: commutation proofs may: gobs oe 


ve he made at any time when it can be shown that there is a. habitable: er ae 
> house upon the land, that the: required residence and. cultivation: have oe a ae 
been had and. that élaimant’3 is a citizen of the United States. Proof oe 
a must be. submitted. within: five. years from date of" entry. When. aes 


claimant is teady to submit proof he will be given: 1 fall: instructions : : 


S as to the procedure which must be followed: 


| 25. Fees and comumissions.—When a honiesteiider: applies ¢ io snide: ae : | 
_ entry. he must. pay’ in: cash: to the. register a fee of: $5. if his. entry. Iss 


ce for. less: than. 8: acres, or $10: if he enters SI: acres ‘or more. “And otcem 2 


ae addition: to’ this ‘fee he must “pay, ‘both. at the time. he: makes entry oo 


* | satisfactory proof! 


and final ‘proof, a: commission’ of: $1. for each: 40- -acre tract: entered: 


- outside of the limits’ of: a. railroad - “grant. and: $2° for each’ 4.0- dere: - 
tract’ entered’ within. such limits. Generally, where | ‘an. entry Is) 

commuted no’ commissions’ are: payable. On -all final. ‘proofs : the i 
> register: is’ entitled to receive. 15 ‘cents for each 100 words See : 


to writing. — oe ne eee ef a oe 
~ Where’ leads: are , entered: nnd ‘the Homestead: lave in: 1 Keizer, food 


California, Colorado, Idalio,. Montana, Nevada, ‘New Mexico, ‘Ore: < 


2 ‘gon, -Utah,: Washington, ‘and: ‘Wyoming, the commissions ‘due. ‘and: te ao 


the. testimony fees under: final’ Re, are. 50: ver cent 3 more: than ne 2 


. those above specified.” 


96. Alienation: Of: lama. The: alienstién’ ob all ‘or: any jipante ‘of the. ee 
: and embraced in’ a: homestead ‘prior ‘to: making’ ‘proof, except. fone oe 
certain’ public’ ‘Dur pents, will, Pan ‘the: uae from. making : een 
ae satisfactory. proof: he ee 
Ol M ortgage. mn inortige by: the: entra prior. to 5 final ‘proof Po ae 

Foie the purpose: of ‘securing: money’ ‘for improvements, or for @hye oa. 
en other ‘purpose not heprisistent, Ps with: + 00d faith, is not: are cov ae 


ery ep BM 4 


28. Belinguishments Ne: ‘person’ -ebiatis any: tight to: the: ie 


. by: ‘the: ‘purchase: of a -rélinguishment. - Upon: the: ‘filing: of a: velin- oe a 


F quishment: in the: district’ land ‘office the: land: ain the: absénice* of a 


withdrawals: ‘becomes aabied to ; settlemientt ‘and. anit byt the: first | oak " 


| 7 -dualafied: app icant 





: eee ee EES ty 


ty 
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ae of the: Interior as: nonmineral, nontimbered, ‘nonirrigable.: In Idaho 7 e 
_.., the land must. be- arid. oot ee 
“Where the land decired. has: not oa idesienated” ane: ‘the. be a 


a - larged: -homestead ‘law, an applicant. may file an-application for entry © 


“under | ‘such. law, accompanied. by a petition. for the designation of 


the land. He thus: secures & 1 preference mghto of ening, if the land bee a” 


a thereafter, designated. 


Applications to ake an” seilaroed. ent must ie Soothe ee ef 


a ae proper: form. and. must be executed. before an officer authorized” os 


: bane dminister oaths in homestead - cases.: The entry. may be. com 


: ; pleted by. showing. residence and. cultivation, aim like manner as-in> 
_ ordinary: ‘homestead. cases, and that there is. a habitable. house on 7 
ni the land. » Such-an entry is not. subject to commutation. ; 


OBO: ‘Stock- -raising homesteads.—The act of: ‘December 29, 1916 “(39 o 
~ Stat. 862), provides that the. Secretary of the Interior’ may designate o 


oe oe unappropriated,. unreserved -public..lands.as- “ stock- -raising lands,” 
- . owhere the: surface thereof i isy in his opinion, ‘chiefly valuable for graz-. 
“np ahd raising ‘forage : crops, provided. they do not contain merchant- — 

oo Sable: timber, are not susceptible of irrigation. from. any. known: source. — 


of water supply, are of such character that.640 acres. are reasonably 


a required’ for the support of a family, and contain no water holes 
~ or other. bodies of. water. needed or-used by the public. for watering 
_ purposes. Where: lands: are thus designated, uty ae he made for ans 


: not. exceeding 640. acres. . SS a Sigs 
An. entryman: under this law i is; eee to: eomply. ith. the’ pro- 


ee at 29, B nda ged homesteads —The law provides: feed the ane of 
: homestead entries for areas of not exceeding 320 acres of public «. 
- os land in the States of. Arizona, California, Colorado, Idaho, Kansas, 
oe Montana, Nevada, New Mexico, North: Dakota, Oregon, coh Da- > 
eve 8 kota, Utah, Washington, and Wyoming, designated by the. Secretary 


| _ Nisions of the. general, law. with, respect. to residence and the erection _- 
Loe f ofiet ‘habitable house. No specific amount. of ‘cultivation is: required. 
| but it. must. be shown, on submission of proof, that the entryman has. 
made: permanent: improvements upon the tract tending to increase. 


Pee oo Has. value for stock-raising purposes, of the value of not less than tne, 
Ds $1.25. per acre, half of which improvements. must. be placed. there ~_ 
_-\ “within: three years: after entry; also-that the land has peer used aor. ae 


os three years for raising stock and. forage: crops. 


Applications: to enter accompanied by petition for r designation may ee: 


a fe be filed where the land has not’ been designated. : = te 
a Bly: Reservation: of manerals:-—Where an entry i is. aide cndar the: na 
- general! or, enlarged, homestead, law;. the. United. States does.not.re:.. - 


cise > serve. the minerals in the land so entered, except. in certain ‘cases. | 


- ee where the land i is withdrawn, for mineral classification, classified BB. a 
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fa - anitieral; noni to! conte Slush Taderl or ‘is. ee ina ee 

mineral’ prospecting permit. or lease prior to the submission of sate 
a isfactory final proof: When an entry is made under. the: stock-rais- ves 
ing homestead law, the United’ States reserves. call. mineral in the... 


. land so entered, ee with the right to prospect for, mine, ae ee 
oe "remove the same. 7 a 
32. Soldiers’ ‘and ie. himaeicad ape. ae oifieen. ree a gees 
ae or-marine who served for not less than 90 days in. thesArmiy” 2° feos, 
or Navy: of the. United: States during the Civil ‘War, ‘the ‘Spanish- ee 
~ American War, the Philippine insurrection, ‘the Mexican border op- 
a erations, or the war with Germany, or any’ person. who. rendered 380 ee 


-. >, days’ or more military. service in the Indian wars from J anuary a 


1817, to December 81, 1898, and who was: honorably discharged ; and a 


-- who makes a homestead ‘entry, is entitled to have the term of his serv-- 


ice in the Army or Navy, not: exceeding two years, deducted from. the: ae 
ne - three years’ residence required. under the homestead laws: «°° ae 
«A soldier or sailor of the classes above mentioned who makes entry coe 
= “as such ‘must. begin: his residence and’ cultivation of the land. entered. om 

-. by him within six months from the date of filing his declaratory state- 


| ~ ment, but if he makes’ entry. without. filing a declaratory: statement — 


: : he must begin his residence within six Leas after the date. of the. ane 


entry. ‘Thereafter he must. continue: both: residence and cultivation 
.. for stich period. as will, when added to the time’ of his: military: or >. 
naval service (under enlistment or enlistments’ covering war‘periods), 


amount to three: years; but if he was discharged on account of wounds. . 


or disabilities incurred ‘in’ ‘the line of duty, or honorably discharged 


but subsequently © awarded compensation , ‘by the Government, for — | 


- wounds. received or disabilities’ incurred. in. line‘of: duty, credit: for’ 


--the whole term of his enlistment may be allowed, ‘notwithstanding Me 


he may not have. served 90: days. However, no: patent will issue to 


such soldier or sailor until | there: has’ veer residence by him : for: rat eee 

| ‘Teast, one year. Poe eee : | be: 

«©. Where the: entry is made Rene the todereising provisions sof the: ae ee 

es homestead law, ‘the soldier must, in addition to other’ Peauremnas oe 
oe make the improvements on the land ‘required of other. persons.’ oe oo. 
2 BBs Soldiers’ and sailors? preference rights. ——On the ‘opening rr: a 


“public or Indian lands to entry or the restoration to entry of public. = 
: - lands theretofore withdrawn from entry, officers, soldier s; sailors, or: ee 
*.. . marines: who-have served in the Army or Navy of the United ‘States. ee as 
». in any war, military. occupation, or military: expedition, and have .. ee 
been honotably separated or discharged therefrom or. placed'in the = 


~ Regular Army’ or Naval Reserve'are accorded a pr eferred’ right. of 2 o 


: i entry» under the homestead: laws, if qualified thereunder, except. a ee = 


; . against prior existing. valid settlement rights and: preference rights : oe 


SBA “DECISIONS. or THE. “DEPARTMENT oF THE INTERIOR | * vo i 


= Nah gene 


re by. existing’! dee or oaiecle ae pone de itis wice eo 
Lo wand: confirmation, for a. period ‘of not:less. than 90. days: before. the ee 
oe Be eles opening of such. lands to. disposal. Ay | oo 


“84:: Other sights of war veterans and: thieie ee ane Baer e : 


ae ‘onphan.children. —Information. relative: to the. other rights and privi- 
-  leges accorded persons. of the classes. named, In’ connection with the. . 
ose homestead. laws, will be sent to any.person interested; on request... 
og Fay oe Where there. is no district land office. Tn | the publicland ae 
eee: States having no district land office; a all business relating to a eae 
(ae we ae lands i is 3 conducted Dy this oitfice. . - eS 


Jes roe. C ae =, oF 
es = | Acting Comanissioner. ae 





oo “INFORMATION 1 IN REGARD TO ) MINING cLaTMs: on THE PUBLIC : 


DOMAIN 


-[Cirentar No. 12 8) 


| Dararesenr OF THE Tnesion Coe 
| GENERAL Lap. ae vons 

ve : ee | Washington, DG; , July a1, 1932. 
“The - purpose. ae this. circular: is to furnish brief ciomnaton y 


2 = Pie to: the location. and purchase of amine claims. under. the 


7 United. States. mining laws. 


1. Initiation. of rights to ‘nibeseril, Joins —Rights- to cine mere : 


ane by the United States, are initiated by prospecting for minerals 


oS thereon, ‘and, ‘upon ‘the: discovery. of: mineral, by locating. the lands 


oo -upon: which’ such. discovery. has been made... oN location is: made. by : ; 
ge Re staking. the. corners of the. claim, posting notice of location. thereon. 


oe “(see 10), and complying with the. State laws regarding the record- : 


"mining: laws there. are State statutes relative to. location, manner _ | 
Lares of. recording of mining: claims, ete... in the State, which should: also. ae 
.. be: observed. in ‘the location.of mining claims. Information as. to: = 


a Jing of the: location. i in the county recorder’s office, discovery work, ete. 


2. State mining laws. —<As. supplemental to: the United. ‘States 


a State laws can be obtained locally. or from State officials. 


BB lo a Oe Lands subject. 10: location and purchase: Vacant public surs S 
oo oe « Syeyed: or. unsurveyed lazids are. open to prospecting, and: upon: dis- ie 
covery: of mineral, to location and purchase, as are also lands-in 
aoc - cnational ; forests in: the public- land States (forest: regulations must be 
observed), lands entered. or patented. under the. stock: raising home-. 
oS gtead daw. (title. to minerals. only can be. acquired), - lands. entered . ae 
“a under: other. agricultural laws but not. perfected, ‘where prospecting _ : 


Bee a : can be done Peacenhlya and lands within the railroad grants for which ie 


ee es e oe 


ees oh Stats ae ae 2 formation ‘as. ie ohne. any y particular ae 
-% stb act. of. land is shown by the records to be. vacant.and- open to 0 
ae “prospecting: may be obtained: from: the register. of the land. district. woe 
ge in- which the tract is. situated.- Since. location notices of mining - ~ tee 
_. .¢laims-are filed::in--the office of the county. recorder; ordinarily. nO =) 88 
eee ‘information | regarding « unpatented mining...claims . is obtainable 4 
be from: the. district: land _.office..or the. General Land. Office: a pee eo 
oe vanplication’ for patent: has been filed. ae | oe ee 
5. Minerals. bsecidoe bo. location. —Whatever ‘is. + recognized: as. a ae i 


os. ‘substance; eee founds in public cides, in iniuey, and ‘Giality> oe, 
sufficient: to. render the lands valuable « on account. thereof, ‘Is. treated oe. S we, 
as: coming. within. the purview of the: mining: laws. . Deposits of.coal, = 
a “Od! ‘gas, Oil shale, sodium, - phosphate, potash, and -in Louisiana eae 
= and: New.. Mexico. sulphur, belonging to the United. States, can be. ss S 
- aequired under.the mineral. leasing laws, and are not subject. to ; 


. location and. purchase under the United: States mining laws. 


2 EL6. Mining. locations—Areas. —Lode. locations for minerals dig... Mae 
fe corerea! In lode. or: vein formation. may. not exceed in. length. 4; 500 pe 
ot A feet: along the vein and in-width 300-feet:on-each side of the middle 
of the vein, the. end lines of the. location. to be parallel to each other. * 
: Placer. locations, which: include. all. minerals: not. occurring. ‘In. vein: 9 
or lode formation, may be for areas-of not more than 20 acres for 
eae. each: locator, no claim .to exceed: 160 sacres. made ‘by: not. less: than ga 
= eight’ locators. Placer 1 locations must. conform to. the Bue Ue aS 
_ wherever practicable. - A oe ee 
4) Who may. make. locations = Gitiend of thie. ‘United /Bbaten: = oe 
ae ‘these: who. have: declared their. intention: to become. such}: including ae 
“minors: who: have’ 'reached the. age of discretion: and corporations we 
-. organized: under ‘the: laws of any. State. pee mays make locations a 
a . for qualified. locators. : | : ep Et 
8. Muamiber of- locations J here} is no aint ts ihe tidinbed of ee or es. 
ae “placer locations which an individual or association may locate, except 
that in Alaska. a@ person is. restricted. to the: location ob two Bg o a 
se “ elaiing 3 in any ‘calendar: month:. SAY i Oe gues Cae vest Oa | ae 
oo Qe Valid: Locations:--Diécovery after conveyance: aN ecation (i ig: not ae 
7 - valid. until an. actual. discovery : ‘of. mineral is: made within: the: limits... oe 
thereof: A placer. location’ of more than 20 acres,- made. by. two- Of... 
more. locators and conveyed to a less number before discovery:is ‘made, on 
‘ig valid to” the extent i of § 20: acres = only for each: owner: at: date, of aa 
a discovery. ae : or a 


ae ae "DECISIONS: OF, THE DEPARTMENT. OF, THE. INTERIOR : 485 ae ee 


10. ee to. 3b nar vilied. on , ground —Notive micept: sha age 


: : “dine described b y legal subdivision, all mining claims. must be dis- ; . - 
pais oy marked | on the erounes sO that as boundaries omy, be ° readily. | cae 


Eee 
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— “ipsiogdl: oo all none pane contain then name or ames Sof the isontjres ie 


na . the date of location and such a- description of the claim by reference: ron 
Dae (oe some natural le ect or se oreg monument aS s will: s serve to iden- oe 


os es tify the claim. - : ae 
ike Locations On streams ‘and bodies ee winder. Beds: of cies She she 


S “ “waters. are subject to the laws of the State in which. they, are situated. : oa 
and are not.locatable under the United States. mining laws. Title to, @ 


the beds of meandered nonnavigable streams is in. the riparian. owner... 


e ; The beds of unmeandered, nonnavigable streams are subject to loca-- a + ; 
vo see ‘tion. under the United Sintes: mining laws if they. Are unoccupied, as: 7 
are also: the beds of meandered: nonnavigable: streams when the abut _ 


-. ting upland i is unappropriated: — | : 2 ne ce : 
—s 12. Maintenance—Annual . assessment ‘wor Mee Aare yi an oe, 
ae “pisdibotion —The right of possession to a valid. mining claim 3 is main-— 
tained by the expenditure annually of at least $100 in labor. or 


improvements of a mining nature on. the. claim, the. first annual. — 


~~ . -asgessment period commencing at 12 0 clock noon on the 1st day of 


_ July succeeding the date of location. Failure to perform the assess- 


ment: work for any year will. subject. the claim to relocation, unless: 


work forthe benefit of the claim is resumed before a colocation is 
made. . The determination of the question of. the: right Of possession: 
between rival or adverse claimants to the same ‘mnineral: Jand i 1s com- = 
- mitted exclusively: to the court. (See 18.) eae 

“18. Lependitures on. claim. for patent seer J rake | 
Mill site ——Five hundred dollars in labor or improvements of a min-- 


ing nature, must be expended upon or for: the benefit of: each lode or’. 


placer claim, and compliance with. the United. States mining laws 


| made: otherwise, to entitle the claimant to prosecute patent proceed. - 
ings therefor. ‘Sueli. expenditures must be completed prior to the 


expiration. of the period during: which notice of-the. patent. proceed- 
- Ings is published... Patent expenditures. on a mill. site are not re- 


ete quired, but it must be shown that the mill site is used or occupied for 


a - mining or milling purposes. at the t time. an » apilication, for. an oo 
es therefor i is filed. en | ! - a 
sed, Patent not necessary. One may ee mine; ‘aid ey oF oe 


| mineral in-a valid mining. location without. obtaining a patent, ‘bute? 
-- possessory- right. must be maintained by the performance of annual | - 
aes et work on the claim in order to > Prevent its relocation sr a 


ee co another. | setae ee 
ee, Ds Pie to obtain. abana, to mintig: ae “The owner. ae 


_ . owners of a valid. mining location, or group of locations, on which. 


| : -. not less than $500 has been expended on or for the benefit’ of. each. ; 


: ea. claim, may institute patent proceedings therefor in the district land. ? ns 
SaaS office. ‘Information . as. to Parent. procedure. can. | be. obtained from: oa 
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oe fess ot es oes cc ee 


a the eee See the local ee office or ares tlie ‘General Lait Office: Lon ee 

voy Tn general a-survey. must: be applied. for unless the claim is. a placer. es 
» claim located by legal subdivisions, the application for survey tobe 
made to the public survey office in the State wherein the claim’is 


 gituated. Applications for. patent: are filed in the district land. office, ee 


eA notice’ of the application i is. required: to. be posted. on. the land: prior 
te filing the pence and tobe Lees by.8 the Ba sas aaa ee 


- z the application i is filed. BO ae 
16. Blank formes. No set ae of icin notices n nor - of the: pape! a 
filed in patent proceedings for mining claims is required | and no blank) 006 


. -forms.are furnished. by the General. Land. Office, or by. the district oe : me 
oes land offices, for use in mineral cases. Forms containing: essentials. : ee 
oo) are. printed. by: local: private parties or. concerns. The. registers . Of Ser 


the local land’ offices can B-menally advise oe where ‘such, forms, may ous te 
a be. obtained. eos 7 7 a a 
oa es Commi npr hesementd a inipcorena, tance upon one of 2. 
: oo WB: group. of contiguous claims. (cornering i is not contiguity) owned in: 


"common, may be applied to such claims. of the group, in existence 


| “at the time the improvement 1s made, shown’ to be. benefited thereby. ate : | 
Dae bof Adver: "se. cbaims.— An adverse Chas may. be filed during thereon 


> period of publication of notice of an. application for patent. by. one 
: claiming ‘a@ possessory. right under another mining location: to all- 


:  -or some: portion of the land. applied for, and must show fully. the, 
mature, boundaries, and extent of the | areain conflict, to be followed, 


within. 30. days after. filing, by suit. in a court. of competent. juris; F 


diction. ‘If suit is: filed,. all. proceedings. on the application, except - ees 
the filing of the. ‘affidavit. of the notice, are. stayed: to await. hes?" 


outcome of the court’ proceedings, hs ee 
19. Co- owners —A co-owner not. named | in “thie application for ey : 


- cent. can not assert his rights by filing an adverse. claim, a protest being 7 : : ce 


ae proper to cause his alleged rights to be considered. lice the case is 


a adjudicated. Tf a co-owner fails to. do his. proper. proportion ore : 
es annual assessment. work on'a claim, or fails. to contribute: his: pros 
een ‘portion of the cost: thereof, the. co-owners. who, have caused the. work ins ne 
oo to: be done during any assessment. period, may, at. the expiration of.*.. ao 
= a the assessment: year, give such: delinquent co-owner ‘personal notice = *. - 
ea in: writing, or notice. by publication. ina newspaper published near- ~ ey 
~ test the claim for at least once a. week for 90 days,. and if at the ©") 
a expiration of 90 days after. such’ notice in writing, or 180. days after. ae a 

. the first: newspaper publication, such delinquent should. fail to-con-. 


tribute his proportion. of the expense required, his ‘interest. in the ina 


oe claim becomes the property of his, co-owners who, have | made ‘the _ ae 


a : expenditure... ge oe 
20. Lodeim placer: Tf a cre mining nappicant fails ES state re thal. ene 


8 : there Is a known lode within the boundaries of the claim, iti 1s, s: taken : - & 3 : 
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ee ey asa ‘ponehisiive declaration that: he. had no: G-righit, of ‘possession. thereto. ae 
eles . : - Tf no such vein or: lode be. known. the. placer: patent: will convey: all. oo 
ee valuable mineral and other deposits within the boundaries of the =~ 
>. claim. A. known Jode. not. included. ih an. application for. patent: on 
tothe’ claim: may be ‘applied: for even after isstiance of patent to. 


- the: placer mining claim.» Where a placer mining. claimant tiakes.. 


ae : application | fora placer: containing” within: its: boundaries:a lode 
~ ¢laim owned by. him the lode must be: surveyed, the lode being paid: — a 


nS oe for on. the basis: of $5: per acre and the remaining: portions: of the. - . : 
ae - placer at. the rate of $2.50 per acre, | Le 
“21. The United States: meaning iinen are é applicable to the following: ee 


- | hinseae (subject: to. certain modifi¢ations) , Arizona, “Arkansas, ae 
-. California, Colorado, Florida, Idaho, . Louisiana, Montana; Nes 
: braska, Nevada, Ne ew “Mexico, North: Dakota, Oregon, South Dakote;, ae ae 


te Aes Washington, and Wyoming. Se ee 
22, National pares and monuments. ~ Mining: ioskone! tay: “noe be: ae 
aa o made. on jands i in 1 national le and monurnents’ 5 after sna estab BS, 
oe lishment. ee fea. 
“OB. Withdrawals: “ay uidrawels: uals ‘bar iseaiton aundes mes oo. 


ae o “wining law, but: those’ made under the act of. J une’ OB, 1910: (36: Stat., a. © 
a 1» BAT), ass ainended by the act of August 24, 1912 (37° Stati, 497 )y pers ie 
ae mit. locations’ ‘of the. withdrawal lands. containing metalliferous min- i 

-., erals, subject however to. section a of the Federal water: oe hae cael 


- ° © when: controlled: by: that: act. ale | oe 
wy Dd, M énerals* in Indian lands. in pencral: thea miner or “asposita 3 ee soe 


oe Indian reservations are subject to leasing. and: are’ under the ee 8 


ae istration of the: Bureau. of Indian Affairs. a : oe 
- 25: Mineral land. in agricultural entries — Protest als Gontést: ae ico 


eo Where lands known to be valuable for minerals are embraced in: an cae 
a agricultural, filing, other than a ‘stock. raising homestead. filing, eee 
. thineral claimant may initiate a contest thereagainst, by filing a pros: 0s: 
snk test: sworn to: and in: duplicate, im the local’ land office; alleging: ‘sufh-:.. ee : 
. . cient facts, which; if proven, will establish the mineral character of = 
: wo! Abhes Jand,. “anid ‘warrant: cancellation of the agricultural filing: - - The: — ' | 
protest must: be corroborated by one or more: witnesses having Imowl- 
mae. edge: of the ‘facts. alleged. In the case ‘of ‘stock raising homestead’ 
ae se a entriés, a mineral. claimant, whose location: antedates the. homestead . 
ae filing, must protest such. fili ling in order a > pre otect his title to the oo | a 


oe . face of his mining claim. pains a 
“96. Cost of. patent proceedings Pon mining laine with tho: exe ea! 


— ception of the fixed charges, such as the fee. for: filing an ‘application Poe s 
fer patent, which is. $10, the purchase price of lands in lode claims 
ee and millsites at $5. per acre, and $5 for each fractional part ofan 0. 
Ce ge aie and 8. 50 pera acre or r fraction of an acre for placer. land, unless ae 








es Le a "DECISIONS: OF, THR. DEPARTMEN'. oF paca) TNTERIOR: ABE oe 


> otherwise’ ‘provided by law: as: #0: certain lands, no. ‘estimate “can: hee ok - 
- furnished: as ‘to: what it. “will cost: to: procure a. ‘patent. “Phe ‘costiof sc 
~ publication, survey, and abstract of title ae Upon: the services eared 
mn rendered: and: varies | in each: case. ae Se ns eas 

i eae Be pe a as Ge ©. Moore, Comanissioner. ee 





EXTENSION. OF PERIOD. FOR ‘SUBMISSION OF FINAL PROOF * OM Oe 


HOMESTEAD ENTRIES | 


_[Otzenlar No. 1288)" 


ne - GuNnERAL Land OFricr, 
| Washington, D. 0. Augpaat abt 1982, 


- Racrsmrs, ues Saami Tuan OFFICES: ’ 


| Sorpumsesrat Txsrmcomons | oo ie oe 2 . - i ee 


| Derarrocenn oF THE: » Treanor, ene ~ 4 2 on ae 





By Gireular: No o. 1269: [53: LD:. 663] you oo finished: with Be oe 
“text: of the act of May 13, 1982 (st Stat. Boa and with the. isa a is 


-tions thereunder. 


You are further. advised Hitad tha act ¢ devs wot pereta aS an ee ie 


| = gion. of time, nor does: it in’ terms. exempt an entry from contest. even; 225 


if the failure to’ meet the. statutory: provisions: incident’ to offering: ee 
mens eto proof was:caused by adverse weather or economic:con-. =.) 
ditions. ‘It: does, however, authorize the: ‘Secretary : of the’ ‘Interior. ce 
to. grant. an. extension for: the submission, of. proof for a period: of two. ee 
_ years upon a showing that‘owing to adverse weather or economic: CONAN 
ditions it would be a hardship to meet. the requirements. incident to. 
final proof. “To secure the benefits:of the act: an entryman:must’ file: oe 
an application for. extension. of time, and where there has been:a: fail- Ur eae 


ae -ure to- comply. with. the law in. matters of. residence, cultivation, and. he aS 


_ improvements the applicant. must, show. that such. failure was.caused 2 
be adverse weather or economic conditions, and that: by: reason Of such. 008 


7 conditions. it. would be: a hardship. to meet the statutory: requirements: : ae 


incident to. offering satisfactory final: proof within: the: period fixed: oe 
by law.. The filing of an’ application for extension of time,’ accom-, a4 
panied by. proofs entitling the. applicant to the relief granted by. the. a 
act, will’ operate as a stay. against contest based upon, the charge thats sn 
- the entryman. has -failed to. comply with the ‘provisions. of. Jaw. in n ae ae: 


the matter of residence, , cultivation « or: cn aaiene aoe eee 
oer eae ee es ee Cae . C. “Mooi, 
- _ “Commissioner. 
| Approved oe ey og ee 
| Jon HH. Rowasns, ie 
- Assistant Secretary Ye 


oo es ’ Superseded by, Circular No. 1841, ‘post. 


ae 140: “DECISIONS oF THE / DEPARTMENT oF THR INTERIOR | Wot: ae 


hae. REGULATIONS GOVERNING SALE OF LANDS UNDER SECTION vy, ‘ 
> ACT OF FEBRUARY 25, 1920, a STAT. 437) | ee 


| DevarrMenr oF. THE ro 
eae ~ Genorat Lanp Orwtni, east 
Washington, D. c. a 22, 1992. oes es 


| Procupume or ‘San 


a e lend ae (whether the bids solicited be oral and/or yee al 


(Snrnanions TO BE p Acne MO.. Go ae 


a The reel cay bs ere in units ie tlie condiigns: set forth i in “the | 
aris : “N otice of sale of oil and gas. leases ” to the qualified bidder offering : 
< “the highest. amount per acre as a bonus for the privilege of leasing the. - a 


S, The: aicsietal pdden ‘to oie the ease: may be ae shall oe 
To ag ree ‘in writing to the following stipulations which shall bind him- . | 
ee self, his successors, ASSEN, and all others pe under « or r through aa 


“@) Cooper ative. 5 biked and unit plani The leeeee agrees” a 


ce a. whenever determined by the. ‘Secretary of: the Interior to be | 


2 of oe necessary: or advisable in the public interest, he will unite with others ~ 


| " in adopting and operating under a a cooperative or unit. plan of = ; 
a -. development: Or: operation | in- accordance with the provisions of the — 7 
- 2 aet of March: 4, 1931. (46 Stat. 1523), such. plan to be acceptable to 


the. Secretary. af the Interior. or -to be prescribed. by -him. and to. 


fea? 3 | provide: for the adequate protection of the correlative rights of. all. .- a! 
oo ‘permittees, and lessees of Government land and other perce in ‘inter-. Eas 


ae est, including the United States: 


ea) Production: under wnat operation or shen cooperative ‘lon see wee 
ae wes Flie lesseé. agrees that no oil or gas In commercial quantities shall be - 
ne a ee produced fr om the leasehold except ‘pursuant. toa plan. of ‘unit opera- Pg 
Z ‘tion;. or other. cooperative. ‘plan approved | ‘by. the Secretary. of the. |. 
ee Interior, or-in the absence of: such sa plan: except by weitlen, ae 


ey a Permission of the Secretary. ane | _4 
“(e). Operating methods—The ie “agrees to ebiforny to. ‘thie oe 


es oper ating regulations of the Secretary, which. may likewise be incor- 
ae ae porated i in-any cooperative. or unit plan of development or operation see 
~~. approved, particularly such regulations as pertain to location and : 
spacing of wells, time and method of drilling, well casing and pro- 


. duction programs and/< or may in the ¢ opinion | of the Secretary be nec- 


ol | essary: to secure the conservation or increased ultimate. pees of 4. 


oil Aa 03. 


eo a oe (d) State and aiteral C onservation co _The eae agrees ‘to a : | : 
ek comply with all State and d Federal ida: regulations a and orders, and = < 





SEL “DECISIONS oF. THE DEPARTMENT. OF. THE INTERIOR. ae, e ae 


ty centoen § to any. Gilowance a production fixed: tor the field io or. 
os area by the State in which the leasehold-is situated and to proration 
a Of. market, outlet. equitably: prene. ae producers ¢ of said: eld, Pools: 
/ hore areas oe) 


~, ‘(e) Dininiiga. The Teaco agrees on. perce to. ee the Une 
ee States currently against loss of. royalty through drainage. from: the 


~- Jeasehold . area. ( except such loss : as may be. occasioned by. operations 
-. under a cooperative or unit: plan regularly. adopted. and approved ‘Of. 


which the leasehold is:a part) the amount of such. drainage and: loss 


a of. royalty resulting therefrom to be fixed, monthly. by the supervisor. 8 he 
of oil and. gas operations, subject to the right of eppel to the Seore a ub wo 
a tary of the: Interior, whose decision’ shall be final: . : : 


oth). Assignments. “The: lessee agrees to. make 1 no. Peer or. 
| other disposal of interest, whether royalty, working, or otherwise, and 


--toventer into no operating agreement, or sales | contract, oe with 


7 ~~ the approval: of the speriee of ‘the Interior. 

ny a} Bppoved y we oo a 
J Os, M. Deo Pune 

os. _ Acting Secretary. 





"RESERVOIR. RIGHTS oF WAY UNDER ‘ACT OF. MARCH 3 1891 - 
7 cia STAT. AQNB) Phat 


| ek _Insraverions - 
ee 2 = we bes os -(Cireular: No. A204). ; | 
» Depaneueny'r OF THE 2 ren 


bs GENERAL Lanp valet z 
| Washington, D. C., J ay At 1938, 


| Reoisrms, ‘Untten: Sa an. Orriczs: | 
~.. In handling: cages: involving. lands: affected by Tiehts. of! way. oes 
i ‘Peservoirs: granted under the act of March 3, 1891 (26 Stat. 1005), it 
"has been noted that the procedure followed i is not uniform: 


"73 Phe: Department: has construed. the grant under this act. fo. ‘be a: fee 
- a ee or: qualified.) and in the. case of the Windsor ‘Reservoir: and 
ae Canal Company v. Miller (51 LD. rg: 805), held ‘that such. grants. 
ae can” not be" disturbed. by: subsequent. disposals. These rulings’ are’ ee 
affected, however, by the more recent act of May. 21, 1930 (46 Stat. . ae cy 
Bq 3), an permits, in certain. instances, the leasing of lands i in such. 
, rights, of. way for. the. extraction: of. on and gas. For- “regillations’ - 


a (ander: said act. of May. 21, 1980, ‘see > Cireular No. 1224, Bd ato 
duly 8, 1930 [53 LD. 137]. : 
7 Therefore, when any epplication oflied hank a and. gas | is foceived: 


Pas involving Jands affected by: a right of way. us a reservoir under said | & . 











“BHCISTONS ‘OF “THE ‘DaPARTMENT: ‘OF. THE, TNTERIOR ce 


© : ae of March 3, 1891; you will consult: are map of nee meservoir: ‘site eh 
ae ‘on f file in. your office: to determine the extent of: the conflict. -If any. 
. ‘subdivision i is wholly within a subsisting right of: way, the application . . 


oe “should: be rejected as to such pub so, subject fo: the usual ria Ef 


ve aA of a to . this office.” Ci oe 


mr C ‘Nook 
; “Commissioner: 
| Approned: , Be 
» SOHN H. Hiowssne a a a 
_ Assistant Secretary. ere en 





“FLETCHER, ve -RASOR  Aeaeeey te . 
| Decided Tanwary.. 48, 1988 a cee oe eee 


a  Ponasie Lanps—Pnosrecrtne Peemrn—Wxrméion—-Compuratron oF Tole a 
A potash. prospecting permit, issued for a period of two years expir es; in: the ad 


absence. of . ‘statutory provision for extension. of” time, at. the. close. of the 7 
second anniversary of the date on 1 which, its was: issued:. Cote 


| a a Epwanos, Assis tant s e oretary : 


On. April: 21, 1930, C.D. Reiners was ea a path to pr aor os 


7 = foe potash ‘on: ‘Gacs: at nae 12. and’ the. Ny See. 13, T. 21'S., RB. 28° E., 


aD NEM ‘Pave: New Moe “By letter’ of: March. 10, 1932, the: Come, Pee 


a sioner. of: ‘the ‘General Land Office directed that’ the. permittee’ be | 

~ ¢alled upon to show cause why the permit should not-be'canceled for — 

failure to comply with the terms thereof. On April 2, °1982, the — 
re permittee filed. a- statement that. he had caused a core test tor potash ee 
~ to: be. commenced on March. 21, 1932, on: the NWYNWY, S Sec. 1... 


oe “On; April. 20,°1982) ‘Fletcher filed a potash . prospecting permit - 
: - application: for. the same, land.. On April 21, 1932, at. is am, pk aines he 


a : eee Rasor filed a. similar application. for. said land. 


“By. decision’ of: June bie 1932, the Commissioner rej jected’ iPetetier’s 3 - . 


ae a ‘ppliation on. the ground that the same was filed. ‘while his perinit oo 
Was outstanding, . In response - Fletcher. filed a showing, that. the ‘test = 
a hole: was drilled to a depth of 1382 feet’ ata. cost, of about $6, 000, He 
oon ase requested. that his application be allowed, or,.in the alternative, that at 
ovens the | old. permit be extended for a: period ‘of two years; > oS 


‘By decision of ‘September 9, 1982, ‘the: Contcisstone: hela ‘thse 


Tet ae the expenditures. made. in drilling ‘oul not be recognized. as basis. 
oa. for right to a new. permit, and that. because of Rasor’s application, ae 
ee “which, it: was ‘stated, was “ filed. immediately upon the land’ becoming ae 

a subject toa aes filing no. extension of. time could. be. granted 0 on : ae 


— - pe 2 ald a permit 
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Jheae : Fleteher ‘has: appealed from, the. denial of. his application. for | 
oS “extension of tiniest. 7 Br tee 
‘The: permit: savolyed: was voranted.* ” for | a | pebiod: of ae years -Erom . oo ae 


os iG ‘date’ hereof”, that. Is, from. April: 9%. 193807.In. Circular. No.. 926, Re 
ae a approved. Deécernber: Ay: 1928. (52: ED. 516). instructions. are: given. - ae + 
8 that: potash permits: are. ‘issued for: terms ee two. years 2 without i pro- ; e Bie 


nar vision. for. extension of time; and. that—. 


“Tf application for patent or ‘lease, ‘pased on aim: ‘of discovery wi ithin: Gite eee 


. = ae period, is not filed, ‘the ‘permit: expires: by- limitation - fixed ‘by. both. the o 
 laweand the. terms of the. permit, ‘and is: no. ‘longer. a bar. to the. allowance” OE ae. 


7 other filings for the land which it embraced. No formal : action to. terminate @ the... ie: 
oo permit 4 is necessary or will ordinarily. be taken. oe Se ee 


The. question arises as to. when Fletcher’ s permit expired.” 


“when: time ig to be computed: from. a ‘particular day. or when ‘an acti is: to: ibe. : 


: eer within a specified period from or after.a day ‘named, the rule is to’. mm 
~ exclude | the first: day. Sestenatels and to include the. ee may of. the: ec a en 


ys petlod, 26. R.C.L., sec. 19. | ae 
The ‘Department ‘fas: cantly maled on rine ee ao ie Me 


“ case ‘of Leinik OU. Association V. Davis (50. L. D. 498). it held, that a : 
_ ‘six months’ period from a given, day included. all. of the. correspond: - 
ing: day: ofthe: sixth. month. Ae ne ore op | 
| lh the case of In re Babjat. en Fed: 881) 3 in i sonore the ack : 
“ot June 29, 1906. (34 Stat. 596), in which itis provided that’ not less 
‘than two years nor more ‘than ‘seven years. after an. ‘alien: has made. 


his: declaration. of intention’ to become a citizen he ‘shall: make and. 


file. a | pelos» in writing: for naturalization, the court held’ that. the: | 
the | seven-year period, and that, ‘theréfore, a petition. i for naturalizn : 
tion. filed’ on the: seventh. anniversary, of that date was in time. oe 
.  Fletcher’s' permit: did not. expire. until the end: of April ‘Ot, 1932, | 
: “gndeRor’s perinit. application: was: premature. even as: was tint of 


| _ Fletcher’ filed the preceding day. Inasmuch. as Rasor’ 8. -applica- ; a. < 


tion. was. not made for land subject to, such filing, it was no, bar, to | a 


3 : Fletcher's ‘Ss. application. for extension. of time on. his: permit. 12 ee 
The act of May 7, -1932°(47 Stat. 151), provides that-the ‘aan ete 


: mer the Interior. may: extend potash. prospecting permits for a Period os 


se ot exceeding two years, upon a showing of ‘satisfactory. cause. oe 
| The permit. involved . expir ‘ed. by- operation of. law. at: the. ade of _ 


Pies Apel 21, 1982. .The permittee has applied for extension: of: said ae a 
oe _ permit; ‘and. in the absence of.objection of record.other than. what. - _ 
os. is new: pefore the Dapeenent, the Saeeie will be considered pea ee 


. eee extended’ for two. years... eee 
_.Fletcher- apparently. did, ce serve: noua or “copy” roe ‘his: pal: “eee 


co “upon. Rasor,: but’ inasmuch: as Rasor’s application. has: been: found to. = : 


7 be ‘preminturs; and consequently without validity, i it must t be: eet 





“= fs eg gr 1 


_ 2 "DECISIONS: OF THE ‘DEPARTMENT. OF THE INTERIOR Bie es Col. os 


a ATE appears: tha one. Ww: ye Snyder filed ; a ae application ee 
ee “Apel 91,: 1982; that the Commissioner rejected the same on the 
2) ground. ibae: Raso: had ‘prior rights;- and. that. Snyder, after. due 3 
» 5 notice, failed. to: appeal... ‘Under these circumstances the. case: 108 mh 


ae Snyder’ S: application may: be considered closed. - 


_.. The decision appealed from is reversed: and tlie case is. ae oe 
Oe ae ee with directions: that Rasor. be served. with. & COPy hereof and given ee 
oe ae. opportunity. to object or. file motion. for rehearing. Af within, 15-0. 
: era ce ' days from. service of notice he. fails to take. such action, the Commis-. eg 7 

_-* “sioner will act upon Fletcher’ Ss permit. i in accordance with the views: es 


ee hereinbefore expressed. 


a eee 


ae ROBERT x. EDWARDS AND TG: JAMIESON v. . OSCAR 1, 8: SAWYER am 


_D ecided Ja anwar yo 27, 4 938, 


oe mh eae | Porno Laxps—Houusrsap Eyrey—Warer Rraurs: ‘Unoae S50. 2389. oF THE: DD, 


| REVISED STATUTES.. 


‘The water rights: acquired: and. | eafoguardea oy section 2339, Revised. Statutes, 
| are distinct. from any right in the. secs itself, and. the existence of: such 


” ereran or. locations, “put. all. patents granted. or ‘homesteads: allowed | are 
» subject. to any vested accrued ° rights that may shave been acquired under: 
ol recognized by this ‘section. jet : | 7 


- Pusrie. Lanps—HomEstTEap wrmx—Prion Waren Ricats—Deranmenr oF THE: 7 


ed. eS LNTERIOR—JUBISDICTION.. 


~ This ‘Department has’ repeatedly. decided. fe it is -without _farisdiction ao. 


* determine the question” as to the right to water, that being ae ‘matter: ‘Solely: 


| within the province ‘of the State courts. Silver. Lake Power & QD “rigation:. 


: Coninony, v. City of Los Angeles (37 LD. 152, 153) and cases there cited ;: 
and the remedy of the owner of such. a. water right lies in recourse thereto... 


-'Pusrre Lanps—Pustic Waser ResmRVE—APPROPRIATION oF Waren Unven STATE: be 


“Law. 


“ie withdrawal for’ a able: water reserve. oe ixecutive: or oe ‘of: “ADH ‘17, ive, " 
| ee 1926, and regulations. thereunder, in 51 °L.D, 457) does not contemplate the- ee 
Jas - withdrawal of” tracts containing mere dry. depressions or: “draws which do: ee ee 
».*+ not, in.their natural condition, furnish or retain a supply: of water avail on 
“> able for public use, and the owner of a right, obtained from the State to. oe 
- gueh: water, acquires no color of title: or exclusive possessory ‘right to ‘the: ao 
“. subdivision: upon which the water was s eopremraced § and, used, but, at most,. oe as 


merely an easement. oe gisee Be a ae 


a Puutre Lanps—-Durarraiinr’s Ss ‘Rurs oF ‘Pracrtos,, 


Rules: of Practica limiting the time in ‘which a ‘may be: -taicen. vant ee) ; 


- 


_ . | Revels i 


~ 


Neva os motions for rehearing made are of. the: greatest. practical ‘importance, es 


pe ee | being necessary to puta ‘period to vexatious: litigation and. ‘to secure to the: ee _ 
%o oe ae parties’ ‘litigant ‘the’ termination: ‘of their. legal. controversies, | and,. at. least ae a 
ae in cases - inter ‘Burtes; will be. strictly enforced. in the, absence. Of. valid 3 oon 





a ae | " DECISIONS’ or THE ‘DEPARTMENT or THE INTERIOR TMB 


see ; “excuse ¢ or. of circumstances str ongly: calling for thee exercise ‘of the divectory oe a 


and supervisory power. conferred pon: the: Department by] law. 


cn = Pome Lanps—-Rutes OF Pracricz—Rute 76. i en a ee 2 ee ee ee ae ae 


eee Rule 76. of. Practice “prescribes: that notice of ‘Sppear® rom itie- ee Gontinia! oan eee 


sioner’g ‘decision must be served on.the adverse party and filed in the office, * fee | 
of the register. or in the General ‘Land Office within 30 bake ee the date aya ae 


ot service of. notice of such decision. 


inning: Assistant Secretary: ee te he a ae eee Se 
August. 19, 1929, Oscar T. Ss. Pee filed cellent ‘Pheeni oe 


ie - 06687 8 dader the enlar ged homestead act for Si4 Sec. 17, T. 8 S., ‘RB. rs 
WEG &S. RM, and: application 066379 under the stock. -raising - 


a homestead act. for N W Y, Sec. 17 and Nw See. 20 in the same town: 


a ship and range. The applications were allowed respectively. on eae 


Ji anuary” 8: and 29, 1930. Contest: was instituted by Robert J. Ed- oe a 


- wards against both entries, alleging the. existence of: conflicting lode? °s: 


mining claims; namely, Giant. Cactus Nos. 1'to 3, located July 1, oy ae 
_. 1926, and Nellie Nos. 1 to 3, located i in ‘February, 1929, and that, at = 
the date: the applications were ‘filed, the. land" was -dlaimed: occupied a 


. and being worked under the mining laws. J ohn C. Jamieson was. 


allowed to intervene upon allegations of equities, in the land: based’. I 


< upon. a claim of ownership of a water right: and reservoir for stock-’ ue 
a. watering purposes situated on the swyswy, Sec: 17, acquired wns" 
. der provisions of the. State law, and. upon further allegation: of the ©... 


. ownership of one mile of pasture fence’on the homestead.” . Hearing | 
‘was held’ between all parties. on June 1, 1981: The. register found 


“that: ‘The evidence proves the existence of the mining claims and. 


the. reservoir site. The value of the ore may. be questionable, but - 


there “is no doubt about the mining - claims.” “He therefore Tecom-. ee ac 
mended cancellation. of both. entries as.to the land embraced. In ‘the: 0 *. 


“ee _Teservoir site and land embraced in. the Gold Eagle claims Nos. 1 to ae Cie 


Laas 6, inclusive, which, the evidence shows, were located July: 1, 1930, “2 oa 
ce ae after. both: Homestead. entries had been allowed. The contestant. tes- is 


owe, tified that. he kept. up) the assessment. work.at all times on the claims 8 
fee asserted i in his contest.. He at the same time characterized the Eagle ae a 
_ claims as valid, refused to state whether he had. an. 1 interest in 1 them, eS 


es _ and said ‘ ‘that. ie did not have them now.’ eg te, Ae ee 
Upon review of ‘the evidence on: rappel’ the Commisionan hela oe 


7 otha contestant’s: interest. in the land ceased. on: J uly 1, 1980, nid 
that. he had: abandoned his claims, but the mineral shawectar of the’ fe 
. enlarged entry. ‘was, nevertheless; drawn in issue; that there can be oe 


no valid mining. claim without discovery of mineral: within its limits, ae 


and: that contestant did. not. sustain the burden of proof. and: show - mae 
. - . that the claims. were valid or the land: mineral in: character, “He: 
a therefore. dismissed the mineral contest. He, howeren eas COMES is 


-182662—33—vor, 54——10 


eke AM «DECISIONS. OF ram DEPARTMENT oF. THE INTERIOR | | “ [Vo fol, oe 


™ 


“flivting evidence, nda. ae thie es or reservoir. plained: by J sions © . 


was. situated on the SEYSWy Sec. 17, and: that: Jamieson’ was. ne 
- possession of this subdivision ‘under. claim: of right and. Sawyer’s — 
_ attempt. to acquire. title. thereto. was illegal, but. as. to the water. right ce 
filed: on tHe mine shaft in the,SW14SW1, Sec. 17, he, held. that: 9 = 
- The evidence failed to show. that-such: use. has. been: cade. ofit'as tons. 
“ring it within the ‘purview: of Sec: 2339, Revised Statutes ”, holding ee 


_ the entry for cancellation only as to the: SEYSWY, Sec. 17. 


_ Notice of this decision was served. on all parties. May. 23, “1939, ne 
hi amieson ‘appealed. on the. ground. that. the homestead. entry. hold oe 
be canceled as to. the SWwyswy, for the. reason. that -water- right” ey 
"appropriation. thereon under State law- was “protected by. section OB89 08 
Revised, Statutes. Sawyer having died in the meantime, his widow oe 
“appealed from the action ‘canceling the homestead as to SEYSWt;, : 
- contending that. the water right. was not: valid, under the law of the > 
4 “State. Both. of these. appeals were timely filed. On J uly 6. 1932, ee : 

| Edwards. appealed. from: the - ‘Commissioner’ g decision. | Sawy. ex i eee 
widow. filed a motion to dismiss the appeal of. ‘Edwards. because. not. ; 
_ taken. within 30. days from, notice . of, the Commissioner’ S.. decision. eo 
>The Commissioner denied. the inotion ‘on. the eround. that: the. other coe 
~appeals,, timely. filed,. _preser ‘ved. the. status, of all parties to the. Titiga:. 2 
_ Hon’ even if they. are not ‘properly. appellants, and that. “ the. CASE. will ee x 

necessarily. have to. go. to the Department for consider ation; at which Dot 
ares in view. of the ‘cir cumstances. in.the ca se, an. Gorinanion: of the: ae 


. a ‘entire record. will -be. necessary, and the rights: of all parties concerned - 


will. be. put in issue.” -The case of Cosh y eb ah. ve laa et. al. ee 


aL. D. 565) was: cites as 5 ailthor ity. for this action. 


~The appeals. filed in time drew in. question solely. the alae 0 a prior ne 
_possessory_ right. to. part. of. the land: by: virtue of Ja: amieson *g. appro- : . 
_, Peiation of. water. under. the. State law,. and. required. no. consideration oe | 
of the: question. as to. the mineral. character of the land or the ae Yelidity a 


of the alleged: mining claims. 


cin the c case > of ft Cosby. et. al. Y. v. Avery, et al spre , there was an avvard a : 


the remainder to. another, set. One set ee cisimants ce. nee aac. 
“ing the whole lot.. Those. who. timely appealed necessarily. drew in. 
Hane bon the rights of the others who did, not appeal and. entitled the | eat 
“latter: to. appear as. appellees. | There-is no. analogy: in the. facts and ae 


the case, is not in point, Rule 76 of Practice pre escribes: 


Notice’ of: ‘appeal from: the: Commissioner’ Ss decision. must be gered. on 2 the. ee 


os e Qj “diverse. -party and. filed: in. the. office. of the. register or, in. the General Land Onn. 


\ Office, within 30: days, from ‘the’ date. of service of notice Of such decision. 


Rules. of Practice. limiting the time. In. -which: appeals may. ‘be s - 
taken and motions: for rehearing made : are obviously. of, the. greatest vo 


SS ORBEA 7 oe DECISIONS: oF THE DEPARTMENT OF THE: INTERIOR 147. yoo 


‘ eee : 


7 ey ‘Feiportanee being necessary to. put. a period to. ae ig 


ie ~ litigation ‘and ‘to. secure: to’ the: parties | litigant - -the- termination vane eee 
= their’ legal” controversies, and,‘ at least in cases inter partes, will be : ae - 
- strictly, enforced in- the. absence ofa valid. excuse or ‘of circumstances aca > 
as strongly. calling for the exercise. by this Department. of. its. directory [ok 
oe “wand: supervisory ‘power. conferred on it; by law. Shed }LOn-V:. Warren 
ee LD. (668) ; Julien Vv. Hunter: (48. LD. “151)5 Graham. ve Lansing. 3 
-. og LD. 697) ; Veadenburg’ 's Heirs et.al. v: Orr et al. (25 1D: 898). °°. 


The evidence: as’ to: mineral ‘character. of ‘the. enlarged. entry:. and! ae 


a Bs to: validity. of the: claims: asserted. as well as those subsequently a 
ee ~ made, has, however, been reviewed by the Department, and. no error 
_ - is seen in. the findings of fact. or in the application of: rules ‘of laws 

nae s and evidence... “Specific. data: in: support: of. conclusions: that discov- a 

_., -eries of valuable . copper ore: had been: made. on: the claims. “are ee 
ae conspicuously - lacking. ” One witness. for contestant: testified: toa os 

ee ledge of. ore 20 feet. wide. with: pretty: fair showing in the. bottom - 2 


af! a, 100-foot'shaft on the Swyswy, See. 17, but. admitted. it, “was a. 


not: uniform | in value: and “ if: you: go a. ‘Tittle ways. on: the vein = 


: ie you. lose: ‘iby and then. probably you. spend. a- ‘lot of money trying: 00) 
find: it. again. oe The witnesses that: testified. to ore shipped after the 


“entries: were made. did not. specify ‘the. tractor: the. elaim. from-awhich. 


othe ‘ore came, knew nothing: of: the: values:of, the: shipment,: and iw 


ean: not. be: determined whether. or not the. returns: justified . further 


- oper ations. Furthermore, : it-is. shown that: contestant. permitted - : 7 
- one Luthey. +0: relocate the: claims. for himself shortly after the 


“ shipment, which oper: ated. as an: ‘abandonment, of: contestant’s. rights a 


(Lindley: on Mines, Section. 644), and also discloses. that. he has. no - | 


se present rights’ syhich? can: be prejudiced by the decision. . There must: tn 


~ be ‘either: a. discovery: ‘of mineral: or actual. possession of: ‘the. claim 


a ; by’ thie claimant thereof. diligently. engaged i in the search for mineral | 
>. ab the date of the inception of: the. homestead : entryman’s. rights, . 


as and if: neither: of these: conditions. exists the lands can not be! deemed a 
. -to'be claimed, occupied and worked under the mining law.’ United. ie 
a : - States Ve. Hurliman (51- L.D.: O58): Ainsworth. Copper Co. ye Bem 3.00% 
“oy (68 ED, 382; 383) 5 Thomas A.B. Glaspie (53 I.D.°577).. /Neither 
_ cof these .conditions is shown ‘in’ the present case: The. entryman, oe, 
hee therefore, did, not: make .a: false statement when: ne averred. in his...) - 
- -application that.the land.was not claimed, occupied,. Or being: worked |” ey 
sander the mining? laws. ‘There is: ‘viothing apparent: that: calls for 9. 
the exercise. of: supervisory: ‘power, ‘by >the. Secretary. oa . The - appeal a 
“is eek: contestant is) nore dismissed ‘for failure: to: “observe: ee oe 


a 6. of: Practice. age Hos4 oo 
Co Turning: now. te. the, pons of. Féindeson, 4 sh is: smotiead: ee ae ae 


: . . a. “salaing is based solely. on: rights to aater-on publié land: acquired. under ae 
ee es Jaw. of ‘Arizons,, and not under any appropriation: of public ae 7 : s 


ae 18 © : _/ DECISIONS OF, THE ‘DEPARTMENT or THE INTERIOR Bo oEVol. ee 


rh re e tinder eae. law. “The Age sO. apadea ae safeg sade. by 7 
eee -section 2339, Revised Statutes, are distinct from any right in: eae 

4 ~ dand- itself “(Simons y. Inyo. Cerro. Gordo Mining & Power Com= — — 

a : | pany et al., 192. Pac. 14); and. under section’ 2340, Revised Statutes, : : 
oo GAN patents: ‘eranted or preemptions or: homesteads allowed are.sub- = 


ject. to any vested accrued rights ” as may have been acquired under or. oe 


- recognized by this. section. ~The existence of such‘ right is no. bar’ = : : 
| to: acquisition of ‘the. land by a timber and: stone. entry. (John ee 


ras arker, 40 L.D. 431), or a stock-raising homestead entry (Thomas : 


: SA) AB. Glaspie. 53 LD. 577 ), or other subsequent homestead entries a | 2 | 
ne or, locations. See: numerous cases, United States Code Annotated, eo 
a ‘Title 43, ‘section 661, notes: 82, 38.. ~The Department has repeatedly oe 


— decided that itis’ without jurisdiction to determine the. question as to 


- oF as the right to. water, . that. being a matter solely within the province Fess a. 
aaa of the ° State. courts. Silver.Lake Power & Irr egation Company ve 
ae City ‘of Los Angeles (87 L.D, 152, 158): ‘and cases there cited. 
-. Jamieson obtained, at the most, but. an easement by. the purchase = 
of the existing water. right. . He obtained. no. color of title. or cS 
elusive. possessory right’ to: ‘the. subdivision ‘Upon which the water © _ 
|. -was appropriated and used. The only valid challenge he could make 
a | ote to the: entry, of Sawyer: would be.to the effect that the land contained ~ 


‘a spring or water hole” providing enough. water. for general. qise- 


fe ae LOR watering purposes. within the ‘purview of the Executive order. ~ - 

of withdrawal: of April. 17, 1926, and. regulations thereunder: (See y+ 
+ Circular 1066, 51 L-D.457 yy and therefore was not’subject to entry.» 
> The evidence shows that the artificial tank. or reservoir which the — 


"se Qonnnitisst ener found wason the SE1,s SW14, and was designed for.. 


ao and: has been utilized for: the ‘collection and storage of surface water, “4 


PO ind consists of a: dam afew feet. high, thrown across & dry wash i ne . 
os 3 “ ~ cOllect, run- off water from the hills, cad which at times is dry. ‘The 
ys _ Department has held that the nbove: mentioned. withdrawal for pub- 
=) lie. water reserve does not contemplate the. withdrawal. of tracts 
a containing mere dry depressions ‘or draws: which do not, in their 
ae natural condition, furnish .or retain. a supply. of water available bool ee 


: “public ¢ use.’ Santa Fe Pacifte Railroad Company (58 LD. 210). 


ae : for. the water. in a miming shaft 100. feet: deep on. the: swyswiy i. | 
ie Sec. Bue ‘which was the. subject’ of water: appropriation by ‘interven- or be 
ee i ers" -assignor for stock-watering purposes, nothing appears” as. to” a 
“4. source or quantity. of fiow.of the water, if any, therein. ° Itisshown = 
.. that it is close to the margin of the reservoir -on SEYSWYy,; that, “x - 
+. @ pump has been. installed there’ which was used on one occasion to ca 
Fw ~unsuccessfully” unwater the shaft for mining purposes, and onan- 


other: to furnish. ‘water for’ ‘livestock | “when the. reservoir. ‘was dry. ack 


Fos a Tt does not appear’ that the s source of if enpply: for the reservoir is. : from Be oe 


ears Jue. 


Cee "DECISIONS. oF THE DEPARPMENT ‘or: THE TNTERIOB. Pe TAQ 


* this: hate: ‘or: that: aii is. sapable of providing enoiigh; eater foe geil Hot 
‘acs eral use. for: watering purposes, or that it is’ a public necessity IMs 8 Sy 
ae that locality, or that it has the true status of: a public watering: place, os 
but, to the contrary, it. ‘has been: claimed for some years under’ 

ee - private. ‘appropriation by. one: ‘Mitchell. ‘Sawyer testified | that. abe 

the time-hé filed ‘his: application, he saw sortie dirt thrown. up ‘and ro 

_ - supposed it was. done ji in connection. with abandoned mining works 5, vo : oe 
. |. that there was no water there and tio indicatioris ofa reservoir and) so 

he had no actual notice of an appropriation of the water at that yee 
ie time. ‘There are no circumstances disclosed ‘that: show the contrary ie Pe 
or to: show that his statement in his. application. that “there isno.. 
spring, water hole or other body of. water except water: which. col- eee 

~— dects i in low places, during the rainy | season.’ was: false... ras one a 
| . Ags:the land. is. not. of the character contemplated. ne the ie SS 
mae Gavel of April 17, 1926, and as the existence of a vested water 
ee right. acquired under: sae law on.part of the Jand; if any, would. — oe 
Boge not prevent appropriation | of the land under. the homestead. law 
Jamieson‘ has: disclosed no valid ground. for cancellation of any. part ee, 
of the entry. ‘If his right. to the water is in’ any way interfered. 
. with by the homestead claimant, his remedy is in the State courts. = == 


cage Thomas H. B. Glaspie, supra. Unlawfully inclosing vacant: ee a ee 


| i jand by a. pasture: fence is the basis of no right. © 


- The. decision of: the ‘Commissioner canceling de ‘entity as. to the’ : ae 
ek: SEY, SWi,4: Sec. 17, is. therefore reversed. His refusal ‘to cancel the a S 
ee entry. as to the  SWUSWH 3 is ‘affirmed... et ea ee 





aS | ASSIGNMENTS, ETC, OF INTEREST IN or AND Gas AS PROSPECTING wis 


PERMITS © 


_Ixsmvcrions 


| Depart oF THE “Lwrerior, 


> Genpran Lanp Cone a. : 


radiates Pre ” Washington; D. C., J ge 31, 1993. 
The Coneciaarcirin OF THE Guna: Lanp Orrice: os 


In considering ‘assignments or other disposal of interest, as aes 
ah royalty, working or otherwise, in oil and gas prospecting permits Te 
_. ferred to in paragraph 1-g ee the regulations of April 4, 1932, you. 
Ree will. require such assignments or transfers to. include, or be secon” oe 
| panied. by, written. agreement of the assignees to be bound by. ‘thes: = 2.4. 


a stipulations set. forth in’ said. regulations of Appi, 4, (1982, % before . 


ie | recommending the. approval, thereof. 


i ae "DECISIONS: oF ‘THE: DEPARTMENT OF THE INTERIOR: “evole me ee 


a ~The question: of ‘the: qualifications as: to’ citizenship ‘and: hotings 
| “amder the leasing | law of assignees of royalty. and/or working intérests:, 


oes F need not be’ determined until an “Application for lease i is: s filed for. the” 


a ” : permit 1 lands, 


Ray Lyman Wann, 
8 coretian my 


DRAKE ‘ET AL. . | SIMMONS (on RESEARING) 


+ Devided. February hs 1983 


x On AND Gas Lanps—Prospnorne Penurit—Dueps—Hurs, 


‘The common law. rule which: ‘declares a “deed to one. ‘that’: igs dead. at’ the. 
ie - time of its exectition to be a nullity. is subject to exception, and, assuming — 
in that: the rule applies: to oil and gas. prospecting permits as: well as to deeds, | 
et TE. ge within the exception where the Department issues: a permit’ to- an 
nee ee es applicant. knowing him to be dead at. the time and. where the: intention. was: 
-.. by the formal use of his name.as. permittee to cotter, rlghta. upon. existing - 
rk | _ persons who. are to. succeed to- his ‘property. Se ar ear 
oe Om. AND Gas. Lanps—Proseworine Pamucrr—Vuestep Rienrs—Hems—Snonenany 
ge THE InrEertor. | an 8 | : be at AS an 
“While: an applicant | ‘for an ‘oil. and: gas “prospecting. permit, acquires no 

“property. ‘right: by virtue: ‘OL: ‘such application that he can transmit. cor 


4 


that can pass to others ‘on his. death, yet. nothing contained in. the leasing:.’ ‘ _ 


act: or in. any other. law’ prevents. the. Secretary, in the exercise ‘of his dis-. 
aoe cretion. and in the absence of: a. valid. intervening claim, from. ‘recognizing 
. that: the. ‘deceased’ applicant’ was ‘entitled to such. equitable consideration . 
as: would. warrant. the granting of a permit to those who would succeed to” 
Or: ‘have an interest in his. property. | a he Cre “0 Sees cent 
On: AND | Gas. ‘Lanps—PRosPecrine Pennerr—Anvense (Cram Crrmnsme— 
_Warven—PRoTEsT. . ae ee eae oe 
In ‘the absence of any. adver: se. claim, eens in the: cena! as “te 
Ce o citizenship of: an. applicant for an oil and gas prospecting permit at. the — 
ae oe ‘time the. permit was granted, may: be. waived. by. the ‘Department. and. such 
os _ irregularity can: not be taken advantage of. by. a ‘subsequent. applicant” 
nor. will a failure to comply with the law which is apparent from the. 
records be ground for protest.’ as es hee Gages 


7 ae ‘Prion DEPARTMENTAL Drciston’ OvarRvLEp go FAR AS IN ‘Conrticr. 


“Case. of Haynes Ve. Smith (50. ie 208), overruled so. far as in conilict. 


7 ‘Wusur, Seeretary: » 3 


Frank Drake et al. have filed notion: for pehdaring: ‘of th he eee : 


ae ent decision of October 28, 1932, which: affirmed a decision of the 
~.. Commissioner of. the Garieral’ Land Office, wherein he canceled a- 
reinstated ail and: gas permit, Cheyenne 044173) ‘of D Drake ee al., to- 


the extent of the SWY, Sec: 4, T. 36 N., R. 93 W., and NWi4 Bee. 


a TT 38F. N., R. 93. W., 6th P. M., for. the reason that the ‘tracts 
Woe were: ee by prior. outstanding, reinstated, like ‘permif, 048600, 
ee ~ issued to North K. ‘Simmons. fee 


is a ‘then deceased, ‘operated. to “pass: any. right: to the: estate of such : decedent. . 


a ace "DECISIONS. OF ‘THE DEPARTMENT OF. THE INTERIOR | 16 i eee 


“Hepedidcdtdone’ ofe error, are as follow: 


_ First. To. hold that an ofl, and. ‘gas. prospecting ‘permit, ‘issued to a person” BB Ps 





Second. To: wholly: disregard: and to. ignore: explicit : holdings by the: United: a oe. 


2 tates: Supreme: Court, cited in. petitioner’ Ss brief. in support. of. appeal, to Wits 0. Pe. 
“=.. The. decisions ‘in, Hall v. “Russell. (LOL US. 508); Missouri, Kansas..&. Devas — oe ey 
ee * Railway Company Ve. Kansas. Pacific. Raihoay. Company, (8. U. 8. $0) ; Daven-. ] ia 
port v. Lamb (18. Wall. 418). Cee 6 


Third: To ascribe. superior: ‘and ‘controlling weizht and. effect: to. “rulings « of: ek 


; oS the: Interior ‘Department,’ construed: in: the decision’ whereof : review. is. prayed, ee ae 
ee stating” ay-Tule: wholly. at..variance, from. that laid. down by: ‘the: ‘United: - ets 
or States. Supreme Court in the cases. cited. | 


“Fourth. To. hold,’ in’ effect, although: not. in ‘terms, ‘that North K -Sirawions - - ee 
ae earned. or. acquired a pr oper aim to equitable consideration ‘by. mere ‘purchase i ee ee, 


ad ee ‘stock. or by. contributing to dr illing syndicates or associations, said Simmons™ eS 


: : “mot. being. then-the holder of: any. oil prospecting. permit, so. far. as: alleged. by. oe 
< — him‘ in. his. application for. the. per mit which jater iggued: to: him, after his, death. . 


~~ eéled: September 11, 1928, effective October 8, 1928, after’ ahie. notice: | - 


co for reinstatement. - - June 30,. 4981; the’ ‘Department approved. arec- | | 
July 1, 1983. The basis of this recommendation was a showing: of” 


.. cations: from. the terms of the oil ‘conservation. order. . ‘November’ 
fo Ey 1981; a° letter: was: received from an attorney for: North K:: 
2 Simmons to the effect, that. the latter was dead, his estate probated 


: letter of. ‘November: 19; 1981, citing an “unreported decision of the. 
‘a Department of ‘March’ 16, 1999, entitled: os ohn. R. M agill, holding 
> that by the filing of a. complete application: for’ an oil’ and gas’. 
permit: the applicant: acquires a right that will “pass” “to- his” legal 
ate representatives: upon his’ death, and that permit will ‘issue: in such* 
a. case “in: the: name: of the: applicant, ‘the Commissioner: expressed 
othe: View that. the permit could. be. issued: in the’ ‘name of the heirs,’ 
= ang, called. upon the attorney “o furnish proof of the settlement: of 

| the: estate, the discharge of the executor, and'the nares and addressés* 


- “Material facts necessary. ‘to. consider. in connection. “with: grounds | 
: of error above set: out are, briefly, as follow :. ofa | ee a 
~The Drake permit, covering the tracts. Bho described; was. can: : | 


_ and without. resiatancé,: Bor failure. to. “comply: with: the drilling’ 
- requirements.» : Siminions? Ss. ‘application. for permit, filed November’ 
28, 1928,-.-was rejected. ‘April 3,. 1929, ‘as one banned “by. the: oil: 
conservation’ order of March 16, 1929. ‘Simmons promptly: applied. 


. ommendation of special departmental: committeé-that' this and other 
“applications: be reinstated and granted, with extension, of permit to 





eo contributions: in stock: ‘purchase: and cash toa test. well drilled. in’ 
the locality, such: being deemed an. equity. which. excepted: the: appli- od 


a . 


Se ok oe : ee ; ve , , 
; aren, a ™ 3 arcs ‘ 
es .. . . : 7 = eee Sn dois Jas F : : 


“and: settled, and the executor discharged, ‘and inquiring: “whether 
oo permit: could: not be issued to the heirs: of North K. Simmons.. “By! 





: a “oF the heirs. — December 29, 1981, the Depetineah issued. eS 





ihe ABBE ae DECISIONS OF “THE DEPARTMENT. OF THE INTERIOR [Vou woe 
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of 
fe 


iy 





acconens rea ner senting rat td eee OE NR Roane nes, : wots pos nos a F a 7 “ . : Renee og Se ut Z ; ee . : 
ST eC Gee cars sei . oP ge “ oe ene . Aas ie 2 Pe hots gf : C es 5 : a i . : . . ie 
ar . : : a es a eee Oe a ae se + Seed das OE Ca Ud states Bias ‘ . ae can wen SE NO Sy eet en F ‘ , _ 
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L in “thie ° name oe N orth K. ‘Simmons for the tracts above cisaei 


a 


and other. lands. 


“April 5, 1932, solar for reinstatement ofs a. group af canceled ak 
permits, including 044178 of Drake eé af., was filed. * The permit. was, oe 
_ reinstated May 14, 1982, and perendea to May’ 5, 1934, ‘upon a 
| showing of equities eae to that made by: Ginmans: but was held. | 
for cancellation by. Commissioner’s. letter of July” 19, 1932, when) 
attention. was drawn.to the conflict with the prior permit of Simmons cas 
_as to the tracts above. described. The Department’s decision, dee ee 
ing such cancellation, is alleged to be in error as above set. forth. oo. 
a When the permit a: Drake. e¢ al. was canceled October 8, 1928, Se: 
ae all rights thereunder ended. The land became vacant unappropri- gaan 
ated public land, and, it being later held, In effect, that the equities of. 
; Simmons excepted him. from the. order: of March 16, 1929, there © 
existed no legal impediment. to the. allowance. of his ‘application oe 
7 for the. land. Even if the issuance. of | the permit in the name of — Pe ie 
- Simmons was erroneous and it was subject. to cancellation, vantil. 
canceled and so noted on the local. records, it. operated to segregate 
the land,.and Drake e¢ al. gained no rights by the issuance of'a permit 
to hen Hiram M. Hamilton (88 L.D. 597) 3. Martin: Judge (49. 
i GD. 171); Harvey Y. Craig (50 LD. 208). The grant or: “Appel Paes 

- lant’s permit was clearly an inadvertence. % 
_ The theory advanced on appeal and in: ‘the qustant: onan appears. aaa 
ie to be that North K. Simmons, being. dead on the date the permit was 
: _ issued, the issuance of the same in his name was a nullity, and the — 
| land iherefore: remained open for the subsequent grant of a.permit:’  ~ 
4 to Drake e¢ al....The appellant. concedes that the permit is but a... ~ 
| - license, but, ‘nevertheless, insists, under the authority of Landes ve 
Brant (10 How. 348) and: those cases above mentioned .in his second _ 

: - specification of error, that the Department 1s, bound to. apply the - _ 
common law, rule, which. declares a deed to one that 1s dead at the ee 
: time of its-execution isa nullity, oe 
As to. these ‘cases, in Davenport v. Lamb. and ee ve. ae ae 
: lind patent issued to a deceased party, and the Supreme Court. ob. oe 
~ served that, had it not been. for the act of May 20, 1836 (5 Stat. 31)" 2 & 
- providing that the title would inure to and become ‘vested | in the heirs, 
_ devisees or assignees, it.would result that; under the common-law - 
-- rule, the patent would have been. ineffectual to. pass the title for lack =. 
of a grantee. In Hall v. Russell, one of the questions was whether a° 
> settler: under the Oregon Donation Act who died after: a residence. : 
. of less than one year on the land, had by the act, an iriterest subject a 

— to devise by will. ‘The. court held that. act required four years’ res- 
“idence to acquire a complete title to the soil, and that he had nothing ae 

in the land. that: he could transmit; that by other provisions of the ae 
S act his Pe ogek Might. Passel direct from’ the nies States 1 to Mince 





a hist ens The ourk observed thait under the common low vilés there” 
Tore could not be a present grant without. a grantee. 
aks Kansas & Texas Railwag yo Company v. Kansas Pacific. Railway 
re Company, supra, was cited. in Hatt v. “Russell for ‘the proposition 

~. that a. Congressional grant is a law.as well as a. RORY E TAREE, se it 


oe has no pertinent bearing on the question. here. 7 
~ Whether there is: a substantial | distinction between ine hee ‘ue 


aes rational views. in ‘modern. times. 





| 


The case of Mé éssoure, 


os and incidents of a permit and deed, sufficient to decline to extend - 


ee the rule applicable to: the latter to the former, need not here be: 


/ considered, for assuming that there: is. ‘sufficient reason for. the. 
ae, applicability. of the rule to permits. as wellas deeds, under the view 
.\ .that the Department takes, the circumstance of this case. comes: 
/ 3 an exception to the general common law: rule, distinctly recognized — 

by the court, and stated in well-known freatisey’ on the subject. 


. That. ‘circumstance ‘is that. both: the. Department: that. granted, the © : 


; | ‘permit and the parties that solicited it as heirs of North: K. Simmons, 
knew that Simmons was dead, and the intention was by the formal: . 


| use of his. name as permittee. to confer rights upen, existing eae are 


who would succeed. to his property. . 


‘In City. Bank. of Portage Vv. ‘Pion (194 NW. 4001), a was. ela: : 


‘that where a deed was made to. 2 grantee well. known to be: dead, 
and: the -residue of whose estate, which. would. include the- land. : 
-conveyed : af belonging to At: was ‘to pass. to a certain. person. as. 
--. executor, subject. to.a charge in favor of the widow. and also to. 
the -possibilities’ of. other. claimants against, his then - unsettled 
estate, and. all. such’ interests. were. ‘represented by such. person. ‘as: 


executor, and it appeared that the deed was made to the decedent. 


to protect. on the record all: such rights by using the. decedent’s name 


to designate’ the executor in his official. capacity, such. intention. will” 


be effectuated by aartoneing the e deed i in favor, of the executor. 
"The court said: Bt gi pete NE © Sao ene hy, Rat | 


Appellant: ‘attacks: the: ‘hotaing ‘that ie deed to E. D. ‘Plank was. s ihefleetive eye 
It is. a rule /\' 


This \ 
The title cannot ° ‘pass_ from: the grantor. unless . 5c - : 
~ As.a. corollary, it’ is declared. in. many. cases that. a ‘deed ie 


ér grant to a person: -who. does. not exist at the time of the grant. is void. oie) 
It the grant, in the 


to. ‘convey: any title. or: “interest. in the mortgaged premises, 
~ asserted. ‘from early times that no grant: can. exist without: ‘Be. grantee. 


is. of course axiomatic. 
- passes. to. some one.. 


- Such statements are unassailable at properly - understood. 


“intention. of. the parties, is. attempted. to be made to’ some person who. has nor. ns 
Neal v. Nelson, 117 N.C.’ 398, 28° GH Ade ee 
58 Am. St. Rep. 590... Many technical rulés, however, have. yielded: to: more’. a 
The. real intention. of the parties is to be... 
sought: and. effectuated: by courts when possible. Tf it: was. the intention both” ae 
of grantor and grantee | that the grant should be to some pérson or “persons ~~ 
“in: existence, that intent may. be effectuated- by. ascertaining under: ‘proper ‘rules oe ee 
oF. evidence the intention of. ‘the parties, although such person be not desig. =. J.) 


existence, it. cannot. take: effect... 
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weil neowwon cm rennram ees ye pe EE aT : 
é ati eS Nase bao 
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accom?” 








nated. by his. Jeg Bil or usual name. * * # “When .a PeEROD: well known. is: ee 






intended or who equitably ought to have been. 


ae et ern - 


Jansen OY 


- The: doctrine of. this case was followed in: ‘Black. ve Brown (19s a] 


clerk in the name. OF. the purchaser at the tax sale at the instance 


a 


— va : - 
en cat eerie tener 


tives of. the. decedent. ae . 
is The Plank ease. Was: ae ‘ted. aa ‘applied . in scueboldins a, deed: | 
™ nade by a woman naming as grantee a daughter.13 1S) after. oe oy 
~daught ter’s decease... Lott.v. Dashiell. (288: 8. Ww. 1108). is 
In Fidelity. Securities saeissac ve Mh antin Aes Pac. 201) it was: | 
“held (syllabus) | that: 


‘Where. purchaser, pursuant to: a “contract with ‘third: per son to. ‘SO: an: caused x 
“feed: to. ‘be executed in the name of. third person, ‘the fact that third. person 
‘shad died. before execution. and delivery of deed to purchaser did not. affect ‘the 


by equity: as .one to third person’s: estate. 


See also. Devlin on | Real Estate. (Vo. = sec. 187; 8 R. c. 1 “ “Deeds? 
“see. Q7)3. a 
~ The re ‘ae the. e permit to. North. K. on “was, ander ‘the 
~ doctrine’ above stated, a grant. ‘to those. who. would be. entitled 
to. his estate. It is. net necessary to justify. such procedure to: rely _ 
upon ‘the proposition stated. in the, unreported decision of. J ohn Re 
Magill, supra, or Haynes v. Smith (50. L.D. 208); that the rights.” 
of the applicant. under such a permit. application pass, on. his death, 
a to: his. personal. representatives | as other. personal . property. © On 
ae i further consideration, the. Department. has. held, -consistent: with: the 
en a ‘views’ expressed | in the oil and gas regulations and other: decisions _ 
\ 


. P eee £ : : a . Pee 4 : od ? : efter sane 
2 ts * 7 . ? 7 ty te : : aaa dete’ . a r : 2 ae FN a . SSP eee . arty 
ea cre cna An ANON aspen ; ; 3S f° vo % The ial et : ae we ' Sones 
cad —_—— . wv re = : ae ee 1.8h : te Aa : ‘ Fim a ai a . Se oe OP Gy ay Neste 
: ase 7 or ; re = fe. fi ' SH. 8he ES Sate : iG oh 3 . a phe 
: ar A . : oie eee BFS DP Sage Pt OS ae 
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ee = 
——_ 


ofthe Department. and the courts, that. such an applicant: ‘has no_ 
i ‘| property right. by virtue of stich’ application that’ he ‘can transmit 


if \or. that can. pass to others on his death. Walter K earin and, legatees 
of Peter Fern, decided June. 10, 1932 (53. LD. 699). In so far as. 


| they» are hereby, overruled. - Nothing is" perceived in ‘the: Teasing 
ee exercise. of its discretion i in the absence of a valid intervening right— — 


: - sand there. was: none in this case—to. recognize that. the deceased - 
-otppicant 9 a7 done. certain pane that entitled him to y equitable. 





to. phe: 


named, and. that person has gone out. of existence without® ‘the ‘knowledge eas 
of. the parties, it: may well be that no inference is justifiable that anyone” _ 

. ‘else. was” intended ; ‘but when. the pers on formerly ‘pearing the name. written. 
inthe: deed is known to: both parties to. be. dead,. the inference is. very. strong. ~ Oe. 
“that: by the use-of that name they mean to designate not the dead’man but = 
‘some - existent: person or. ‘persons. : -In-such. case the authorities mainly. support : 
the. power of courts ‘to. inquire: into. the situation, the general. design. ‘of. ‘the: 
Parties, the equities. between them, and: the . like, in: order to: infer who, Was, es 


sw. 673) where a tax deed was upheld, issued» by the’ county ~ oa 


of. the. purchaser’s. son. and: sole heir, both. knowing. that. the tax "oe : 
jppucehineer was dead, the. title bemg. held to. sae to the aiceecres thant 


validity. of the transaction, since in such case the ene ee be treated. : E 


ieee the cases of John Magill and A aynes Vv. Smith hold to the contrary, “i ; 


co. “Act or in any. ‘other law that. would. prohibit the: Department in the _ S - 


ae ee DECISIONS OF’ THE: DEPARTMENT OF THE. INTERIOR PIB Be oO 





oe “gonsldatation, ee becatias of the same to ‘grant: a.  porinit + tio’ those oe, 
who would succeed to,.or have,an.interest.in, his property. The |. 
Saas, permit. when. granted | was a. direct. grant by. the: Government. to. the. fe 
persons entitled, to his: estate, ‘because of: existing. equities. and. not {0° 


ch - Decause ; any. property. right, therein was transmitted by. the. deceased. a . 


oo ‘their names, 


applicant. -No reason is perceived. why the specific: person, or per- | ee 
- > sons: to: succeed. to the ‘property of. Simmons, . or the person. entitled , ie. 
2 to: represent them, may not be definitely. ascertained: by ‘furtlier “205° 
a showings. on the part: of such . ‘persons, with. a showing | as to, their \ ny 







re qualifications, and; if necessar: rs the. permit. reformed . to. contain _ : ee | 
Any irregularity. in tho showing” as fo citizenship | — 





. at the time he permit ° was granted: could: be waived by. the. Depart- ae 


> ment i in the absence of. any adverse. claim. The: irregularity can. not ae 


apparent from the. records, itis not: eround of protest by a subsequent. | 


: UL, D. 406). 


: be taken. advantage of by. a subsequent. applicant (Fo hn By OR ourlke, ‘ : 
AS ED. 215), and 1f the: failure to comply with: the law is one 





applicant. Purvis: ¥y Witt 8. LD. 2) Staal vy. Ba Lae (49° i Le 


band As. to-any: : guection: Shether’ Simmons had: Pe a proper. cain , 
S for equitable: consideration, which is’ raised by the. fourth. specifica- — 
‘tion of error, ‘nothing, is seen of merit, and it also comes too late. 
The appellants have not, presented any substantial ground, either , 
froma. egal. or. ‘equitable standpoint, warranting. the: cancellation 
of the permit issued in- the name of North K. Simmons, on the. faith ~ 
‘of which grant, according to’ the showing of an heir, possession has:::- 
been taken, and. expenditures incurred j in surveying and [marking the : 
os claim. ~The motion i 1s. S acordingly Wee 7 . 
oo oe a ae Denied. 


. ‘miouT oF WAY ACROSS. PUBLIC LAND FOR APPROACH TO pero | 


| LEADING TO COLONIAL NATIONAL MONUMENT, , VIRGINIA 


“Opinion, February 15, “1983 


oe Peso. Lanbs—Ridien, TO. “Use AND? ‘Qocury— War ‘Senoret0 “Lacistamva : 


_ AUTHORITY ‘ReQumup. ee ee as ae eo ee ee a i 


Th the absence. of Specific. legislation: 3 no. adthority” ‘at law. exists. to. grant nn 


a “Perini to occupy and use Government land. aor ‘purposes: which, on ‘thelr. — 
— a “nature, involve a permanent: right: or: estate. era ey rae, 


- not “OF “Way—Nazronan - Monument. ‘Taing-ZAor - “or: “Jory. 8) 1890 meee 


“ADMINISTRATIVE AUTHORITY OF ‘SHORETARY OF eae Inrentor. 


‘The administrative authority. vested. in the. ‘séeratare Of the. Interior ‘by ‘the : : 7 he 
By act: of July 8, 1930: (46 Stat. 855), must. be exercised | within the limits: <9". 


ae oe prescribed, by that. act, and. does not. include’ authority. to grant. rights of | — oe 


way, by | permit or otherwise, over Government. Jand. within, ‘the- Colonial L oe 


is Saas National, Monument, Virginia. 


ae ee River: 


i 156: "DECISIONS OF ‘THE DEPARTMENT OF. THE, INTERIOR ae ae 


“Povo SE | 


oe “In accordance a the ora of the Aedatant Sore if ie 7 - 
ue  eéisidered the. question submitted by the Director’ of the National y 
Park Service. regarding the authority of the Secretary of the Interior Rkets 


Pe tos grant the right to the York River Bridge Corporation. to. one 


° “struct, upon" Government- owned: Jand within the. Colonial National _ oS 


or Monument, ‘Virginia, approaches, to. a ‘Proposed bridge across rasan | 


/The alk, Havolvad and the question submitted are “stated | in. n the’ = 


oe. Director's s memorandum: as follows: 


e “There is transmitted herewith letter dated January 27, - 4988, from the. Sa : 
i River Bridge - Corporation, together with maps. submitted. by . the” Company. 


"showing the ‘site. of @ toll bridge proposed - to be. erected | over the. York River: an 


= for the purpose of. conne¢ting Gloucester Point and. Yorktown, in which letter 


: application is made for ‘permit to cross over and to.-erect: two. bents : of. the- ae 


- viaduct approach. to said proposed bridge, on Government- owned land. - The right be 


ot way asked for is 80 feet wide and. approximately 175. feet in length. 


The: property in question. was purchased by the United - States for the Gold: : 

; “nial National. Monument under authority of the. Act. of Congress approved 
July 3, 1930 (46 Stat. 855), as: amended by the Act approved. Mareh 8, 1981 (46: - 
Stat. 1490) - and by. the Act. approved February 6, 1931 (46. Stat. 1066).,. from 

- the Jamestown Corporation, ‘The tract inyolved is. designated as - mane Parcel: 
No. 5”. of certain tracts of land acquired by. the United States: in: a | deed dated. es 

February 16, 1931, from ‘the Jamestown Corporation. att es 

.. There is- no. specific authority. of law under. which such. uses. of national, 
monument ‘property may. be authorized. mo oe | 
It. is” therefore. respectfully rerfudeted’ that this matter be ‘Yeferred. to the 


| Solicitor. for consideration and - his. opinion, as. to. whether or. not, if deemed: ‘ Se 


~ advisable and in the interest. of: the. United States, the Secretary. may legally 7 
grant the right ‘ requested by the York River Bridge Corporation by permit or . 
~ other proper authorization. 


Section 5 of the act of J uly 3, 1980 (46 Stat. 855), ending for ne y 


a i creation. of the Colonial National Monument, reads as follows: — cs 


‘That the administr ation, pr otection, and development: of the aforesaid national 


. ee shall be exercised. under the dir ection. of the- Secretary of the Interior ie 
by the. National Park Service, : subject to the provisions of the act of August: Ors. te 
St a 1916, entitled, “ An Act to. establish a National. Park Service fe S. C5 Title: 16, san aes 

- Secs. 14, 39 Stat. 585), and for other purposes, ii as. amended. Lea ye 1 a 


_ Sections 1: to o: Title: 16, a ie Ss. Code, relate to the. sdmhinistration: of a 


Pere parks and monuments. ‘Section 4 relates to rights of way 


~~ for ‘telegraph. and . telephone: lines, ‘electrical plants, canals -and = ; 


~- peservoirs, in certain national. parks,. ‘and is ‘not applicable. ‘here. es, 


~The granting of. ‘such rights without specific authority of Congress’ : 


_._. was largely prohibited by the act of March 3, 1921 .(41 Stat. 1853). +e 


a Rights of way for wagon’ roads, railroads or other highways: over hen : 
~ and: across. ‘national: forests are authorized, under: certain: conditions, 


2 by ad act of March 83,1809 (20 Stat, 1233; US. ( Code, Title 16, see. BOB 


\ 





: exceeding twenty years.” 


The administrative - ‘authority - des conterisd cack be exercised : 


within the. limits prescribed by the applicable acts of Congress. 


~The question | as to the authority of administrative officers to grant: i 
my rights: or“éstates:for’ ‘certain’ “pur poses in real. property: belonging to. 
- the .Government:. has sbeen--considered:> ‘bythe. Attorney: ‘General in. 
38, numerous decisions concerning military reservations. . eS 
~. In-an opinion dated November 27, 1928 -(35 Op.A. G. 485), ‘tnvolyé | 
ing the question as to the power’ of the: Secretary. of War -to. issue. 
revocable ‘licenses or permits. for use of Government property for : 
: railway purposes, the. subject was reviewed: at. considerable eve eee 


In that opinion, among other things, it was said: 


The Secretary of. War has no power to grant any, per manent: right or - estate care 
for: ‘railway. ‘purposes: ‘in real property: belonging to. the. Government;, - and. there: : 
is. no- ‘express statutory: authority for the grant- of. revocable, licenses. or permits: 
‘for: temporary use of’ Governmetit’ ‘property*for’ rdilway’ purposes, but it has longs 
AQ been’ the practice for the: Secretary. of War to grant revocable. licenses’ forthe 
Eee a, ve use. of. parts: Of military reservations, and the: long-continued exercise. of this, ‘2 oe 
_ power.and the open usé of Government reservations. by such licensees without ~~ 
.. legislative objection | from Congress ‘implies the ‘tacit assent of Congress to. ees 
| “this ¢ custom. | Care ee et sry & : 


Se As Jong : ago. as. 1878 the Attorney General, in 16 5 Op. 152; hela that although a 
aa: ‘the Secretary ofthe Navy had no.power. to grant. to the city of Chelsea any. 9: : 
. legal vitle or. permanent right to maintain a sewer on.naval hospital grounds, |< 
“het eouid: ‘grant 4 revocable Permit to the:city: to: proceed: awith:the*construction, 
- and. .uperation’ of: ‘the. ‘sewer, » Pending apphleation.. to: oneness: for: “erent. sof: fas ee 
et permanent right.” hae he ar 
In 19. Op. 628 it was: held that. a revocable license could: be granted. ie ee ee 
.» Secrecary of War for the construction of an irrigating ditch through a military. 
2) . reservation, and in: ‘that. opinion the > Attorney General referred to cases. where 





eo cee DECISIONS. or THE. DEPARTMENT. OF. THE INTERIOR “487. ea 


ee: : yt: no oN authority. has been granted. with respect to > maton 
oe Parks and monuments. | oa 
_.., The question here -pr esented i is ‘whether, 3 in ‘the tea. ae express. : 
eee "statutory authority, the Secretary. may grant. the. right. requested, 2. 
by. permit or other proper authorization under. the administrative 
224 authority conferred by the act: of. J uly 3, 1930, ‘supra, providing for. ee 
-. the creation’ of the: monument and its: adininistration:. i a 
= “Under. the authority conferred by law, the National Park Services, ee 
under the direction of the Secretary. of the Interior, is authorized = 
to. ‘promote and. regulate. the uses of national: parks, monuments, and eee 

oe reservations, to conform to their fundamental purposes, to supervise, © ae 

- Manage, and control: the same, to make and publish. rules and regula- 

~~ tions. for’ the use and’ management of. the parks, and further, the are 
2 _ Secretary of the Interior “may also. grant. privileges, licenses, and, ~ ete 
i. permits. for the use of: land. for the accomodation: of visitors-in the. tea 

various parks, monuments, or. other reservations, but for ee not: Le 
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a - Se ecasice Sarendis: hed” been? gravited. ‘for: thé ‘construction and ‘operation. cof - es - 2 
mo, a railways on military reservations. of) wee 
ie In 22. Op. 303 it was held that the Secretary of. War could. erant. a. “revocable WB aa 
o ‘license for the erection on a ‘military reservation. of a 2 building to be used. as oe eae 


oe : Indian mission. and quarters for necessary teachers. _ 
In 22 Op. 240 it was held that: the: ‘Secretary of War. Had “quttiority: to: eae 


oe : a revocable: license : to. a street railway. company... for. the. location: Of a eg peter 


= railway line across the: ‘Washington. Aqueduct Reservation. ; 


In 30 Op.. 470 it was held that a revocable. license could be. ‘granted. to: as aa te. 


: end company to. construct and maintain | a line of railroad over: oot vei 


oe land at. the ‘south: end of. the: ‘Aqueduct Bridge. te eae es 
ae The opinion. in’ 21 Op:.587, which related to. an 1 application for permission to roe 74 
os erect: a: Roman Catholic. ‘chapel- On the military. ‘reservation. at: West. Point, and > oe 


ee) which it was held. that, the Secretary, of, War had no power to grant the per. | a 


= : mission, is not ‘inconsistent with the other opinions. ‘referred to!-In the ‘West © - 
ea - Point’ case. the application for permission to. erect the chapel coutained a con: . 


ms “~ dition -that after its completion the: property: ‘would be taken over by the ‘United “ed 


: : : States and. permanently: maintained. “Phat” case,’ ‘therefore, did: not involve a : ee 
Z revocable’ license. Set ek AN ei 8 gt aa eee ahd uae ae 


"The: gggential thing: is 0) preserve: ‘inlimpaied: the. title of, tie: ‘United. States | 


Oe ei and ‘its, right: at any: time to: occupy. and use. ‘its: property: and’ ‘to prevent any’ = 


ae use. by. ‘the licensee. which. would. permanently. damage’. or. destroy’ the: property 


for governmental use. If the. permit. is, revocable. at. will DY. its. terms, and.” 3 
if: the structures: which the’ licensee proposes | to erect. are. capable. of, being. - , 


removed in case of. revocation, ‘and if upon: revocation. the land’ may. ‘be. left’; 
alk suitable. condition’ for. Government ' usé;’ the fact that. the ‘licensee’ expects’ 
that. the United, ‘States may ‘not: soon | find’ ‘it-to: its: ‘interest to revoke, the ne 
license has. no real bearing on, the legal situation. ee Se aes mee ae 
The above: opinions suggest: the ‘liniitations: within whieh: the- au-' i 
thority: ofadministrative ‘officers: to: grant: ‘permission: for: the’ use ‘of: » 
, Government. property reserved ‘for: military ‘purposes: may. be -exer- 
 ceised,, and. the. principles . announced. are believed: applicable: to-the - 
ease: here. presented: . It appears. that: no: power: exists: to. erant a 
aa -permit: to occupy and use. Government’ property: for: purposes. which 
oo dn their nature involve a _ potmanelt, ‘tight 9 or estate, ‘without ‘Specific’ 
" Tagislative authority, Cae ee mee a e 


Lhe, improvement, here. cen clearly caer ee oe 


os tially: permanent, right, . While. in: my. view, ‘the. granting: of: a rev-: | = 


= ~ocable permit affecting Goverument-owned - property» within’ thie". 


ee ~ Colonial | National. Monument for the purposes here proposed,. with.) 

‘ . 2s aubs ‘express: ‘statutory. authority, would ‘be’ unauthorized; it “sonelu- 

2 Aghvelry appears that thé: grant of the: ‘right ‘requésted - for: ‘permanent, — _ 
: occupancy. and use of ‘the. ‘Government property, for, such purposes, —. 


even. though. it. be. deemed.in.. the- interest. ofthe United. ‘States, ‘is 


_ net: within . the authority conferred upon the Secretary: ‘Of ‘the’ iar . ee 


oo _ terior by” existing law. The question submitted by’ the Director: Pee ee z 


ao abe? N ational: Parle Service, therefore, is dnswered 3 in the “negative, 





ie Séxoor, Lanp-INnpskcwrey—FRacrioN AL. ‘Pownstite™ Prommaction’ ‘Sunver. 


ee Authority: a the. use’ of fhe: Goverinent property. fon the: pro= a ; — 
fae nosed: purpose, if. ite ‘appears’ advisable and ‘in: the’ interest: of ae ee 
eo United States; may:t be sought: t through sprepriaie } legislation. | 

oo oro ueclkea et 


‘So OHN: Hy Riwikbe. | 
. - Assistant Seorctary.. 


> STATE: OF NEW ‘MEXICO 


Decided Pevruary tt, 1938. 





ee abe "DECISIONS, oF THE: DEPARTMENT OF THE INTERIOR ae 


School land. indemnity ‘may. ‘be. allowed. ‘for. ‘loss ‘based upon ‘the fractional. o 


“condition. ‘of a township even ‘though the. township is only: partly. suiveyed, a o co 
. where sucli. loss. is: shown by-a: protraction survey: of the unsurveyed: foe : Pigeon 


embraced within a reservation added to the portion ecm surveyen, 


Patton’ DepaRramnrat Duciston ‘OVERRULED. 


“Décision’ in case of State of ew Mewico co L D. B14), overruled. 


“Bpwams, Assistant Seoretary:. ee ee es = se 


‘The State. of: New: Mexico: appealed: oe decision: ote the’ Gentral io 


therefor: ® | ) 
a Complaint is: inde’ of. that - pant of the: decaan. which rend tc 
ee recognize as: valid: base: the: area, of 62. 50: acres. claimed. for: loss in:'T:. ° 


: y 17-S., BR. 10. E. based: upon" fractional condition: of ‘that’ ‘township. oo 
| The claim was. denied | because | ‘the townabin: As: aig ‘partially a 
surveyed. | Z | 5 


oT, appears that itie two wrestort tiers ‘ee eae in 1 that township 


Bere ‘Office. dated. ‘August: 10,: 1982, holding: for: ‘cancellation. indem: . ae 
 nity-selection for, the: SEYNW1,, anid: NEYS EY. Seé;.10,- PEIN 
Re 2. W.., N. MPM, subject: to oe right to file: new: and: valid: 1 base: oe 


i 7 have. been. surveyed, showing: : an area: of. 7519, 92. acres.. The. balance>. : 


i - of. the township is within. the Lincoln National: Forest, with the he oe 


: _— estiniated a area of 890 acres. The total estimated area. of that part eae oe 


Candidates. that ae pean. contains. Spell over. 179 280. aenea which a a 
amount, under, the. arent to; ‘New Maxicos-» would, entitle ‘the. State: tr : 


es four sections. 


dn: order to expedite the adjustment ot school g grants to the e States, ee - 


Cee ae 


- exception of three sections, ae re oo ek 
~ eiteis stated inthe said: JecisiGn: ‘that ai iprotraftiotial aikprant: of oe ee 
Ps 2b Lincoln 'N ational’ Forest. shows’ Sec. 36°to. be: fractional, with: ane ae 


- - tedia'e or ‘otherwise the number of ‘townships that will be e inehided ee WA 


Pa Boies 








- within reservations, and where. the pena ceen are. found to be frie _ 
tional it: is, of course,. necessary to.estimate the’ area. thereof | aS Bl 
basis: for: calculating the area: of indemnity : to..be. allowed for loss: ia 
“to the gcliool grant on account of the fractional, township. “An: ‘esti-” mi 7 
“mate or approximation of the area arrived at in that manner isa 
_ proper basis for an indemnity. selection for loss. by.-reason. of. the me 
“township being fractional. See State of California. (20: L.D. 103). 

Fhe. decision in the case of State of New Mewico. (49 LD. ne 


which. announced. a rule to: the contrary, is hereby: overruled: | 


“As regards unsurveyed townships’ outside of reservations, there is | 
: “no authority for estimating the areas. by protraction for. the purpose. a 
= oo “of. adjusting. school. grants, but where there has been. sufficient’ sur-_ 
“rey ‘of the township whereby. it is made’ certain that a school section: : 
is lost. to the State, indemnity. for such. loss may be allowed, even 
“though: the fractional. eee has. not been subdivided. See State ae 


OF Oregon. (10 L-D. 498). 


In the instant case, the area: vot the. aa, within: the eemened. 
should. be. determined. by approximation, and if the. area so -deter-" 
. mined. when added to the surveyed area, ‘outside the reservation Is) 
such as to leave no doubt, as now, appears: probable, that the. said’ i 
“<fractional township’ contains: 17; 980: acres or ‘more; then: the State. 
: ‘should be allowed an area, equal: to four sections: for that: township. 7 
The decision. appealed from is modified. accordingly, and the ‘case: 


is remanded. for further appropriate action | im ey, herewith, : 


© Modified. aa 


"AUTHORITY To CANCEL PATENT OF INDIAN ‘ALLOTTEE. APTER - 
- LAND Is: INCUMBERED BY ‘LIEN—ACTS OF FEBRUARY 26, 1927, rare 


_ AND. FEBRUARY ah, ‘1931. 


Opinion, “Pepe wary 18, 1983. 


“Ivory AtzorMent—CANomLLATION or  PareNT—Acrs__ oF “Fepnvary 26, “1927, oe = 


AND. FEBRUARY 21;. 1981. 


| “While” in the acts. of February. 26; 1927: ners Stat. 1247), and eee 
= - a : 21,. 1931° (AB. Stat. 1205), the expr SS limitations’ ‘upon the authority. ‘of the: a2) 
Sees Secretary: of. the. Interior to ‘eaucel patents in fee to Indian. allottees: do not. bee 
_ *-inelude one forbidding: such cancellation where the allottee has. conveyed . 
aoe an. interest in: oil and gas royalty rights! since. patent. in fee was. issued, a , 
~ -guch- conveyance. would bri ing the case within. the spirit, : i ‘not, the: letter, ETE te 


_. of the inhibition contained. in. ‘said acts, 


ie "THE, Intugion—Acts: OF. Congress-—TRUST: PATENT. : oe 


. The acts of February 26, 1927, and: February. 21, 1931,. a qinorior: ‘the: sedate 

_ Secretary. of the. Interior to cancel patents"in. fee’ issued: by him to. Indian: 
- allottees upon - his own: “initiative. aud without request or. consent. on ‘the- emer 
part of the ‘Taidiéin, make no pr ovision for conditional cancellation, of such 7 


ee Pe "DECISIONS oF THE ‘DEPARTMENT OF THE. ONTBRIOR. - 2 EV 


or “INDIAN. Avrora t-—CANCELLATION, OF. Parext—Avriomiy or: “Seonmrany on Pe: 


ae DECISIONS OF ‘THE DEPARTMENT OF. THE INTERIOR 161 


ae patents, which. form of cancellation would also be ingoneigtent in: peincinte 
with the purpose of such acts, which is to restore the land to. the same — 
a status as though such fee patent had never issued and to issue. a new trust 


. patent having the form and legal. effect of one issued under the provisions et 


of the act of February 8, 1887, and amendments. thereto. 


INDIAN ALLOTMENT—ACTS. OF FEBRUARY 26, 1927; “AND. ‘FEBRUARY. 21, 1981— 
a CANCELLATION OF PaTENT IN Frs—LectsLative INTENT. aan 
_ The language of the act of February 26, 1927, and of. the supplemental | 


act. of. February 21, 1931, evinces an intent on the part of Congress. that 7 : 


= patents in fee simple issued to Indian allottees before the expir ‘ation of the | 

trust period or authorized extensions thereof should not be canceled by 

the Secretary of the Interior if the land involved is not free of liens attach- a 
~ ing subsequent to issuance of the. fee simple patent. si 


INDIAN ALLorMENT—CaNoELLatton or: ‘Parent—On AND Gas. ‘Rovanry ‘Our. 
= STANDING. . . | 
Where. an Indian. ‘llottee. applied for Sincdllatioa of fie Reeae. in fee issued | 
to him by the Secretary of the: Interior upon that official’s initiative and — 
- without the Indian’s application or consent,. and the allotment has" ‘since 
become subject to an oil and gas royalty interest, cancellation of the 

. fee. Darent is not authorized, 


aay) Solicitor: 2 ~ 


“You have requested. my opinion upon a question : arising andar the 
acts of February 26, 1927 (44 Stat. 1247), and February 21, 1981 
(46 Stat. 1205). ‘These acts, which will be respectively referred to 
hereinafter as the original act and operon) act, read: 


pace act. 


That the Secretary of the Interior is hereby authorized in his. discretion, — 
to cancel any patent in fee simple issued to an Indian allottee or. to his 
heirs before the end of the period of trust: described in the original or trust 
. patent issued to such allottee, or ‘before the expiration of any extension of 

such period of trust by the President, where such patent in fee simple was 
~ issued without the consent: or an. application therefor by the allottee or by - 
- his heirs: Provided, That the patentee, has not mortgaged or sold. any. part | 
‘of the land | described. in such patent:. Provided also, That. upon cancellation | 
of such patent. in fee simple the land shall have the same Status” as: though : 

— such fee patent had. never been issued. : 


‘Supplementat act, 


_ Where patents in fee have. been issued for Indian allotments, ‘auving the 
trust: period, without. application by. or consent’ of the patentees, and .such 
patentees | or Indians heirs have sold a. part of the land included in the 


- patents, or have mortgaged the lands or any part thereof and such mortgages - : 
~ have been Satisfied, ‘such lands remaining undisposed of and without incum- 


"prance by the patentees, or Indian heirs, may be given.a. trust. patent status | | 


“ and the. Secretary of the. Interior. is, on application. of the. allottee or his 


a or. her Indian. heirs, hereby . authorized, in his. discretion, to. cancel | patents 


Bie, in fee SO. far as they cover, such ‘unsold. lands not encumbered by ‘mortgage, io 
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and to cause new trust patents to be issued ehereter: to. the allottees or their 


Indian: heirs, of the form and legal effect as provided by the Act of February | 
8, 1887 (24: Stat. 388), and the amendments thereto, such patents to be 
effective from the date of the original trust patents, and the land: shall be 
subject to any extensions of the trust made by Executive order on other allot- 
ments of members of. the same tribe, and such lands shall have the same 
- gtatus as. though such fee patents had never been issued : Provided, That 


this Act shall not apply where any such. lands have been sold for unpaid taxes san 


assessed after the date of a mortgage or deed executed by the patentee or 


i? his heirs, or sold in execution of a judgment for debt incurred after date. | 


of such mortgage or deed, and the period of redemption has expired. 


Pursuant to the foregoing statutes, Rush Roberts, Pawnee Indian 
allottee No. 29, has applied for: cnéellation of the patent in fee 


issued November 80, 1917, by the Secretary of the Interior upon — | 


his own. initiative. aad without an application from the. allottee. 
The patent covered 120 acres of land allotted to Mr. Roberts and 
described as the EY,NE1, and NWYNEY, Sec. 10, T. 22, N., R. 
6 E., in. Oklahoma. An abstract of title presented with fhe mcord 
shows that subsequent to the issuance of the patent, Mr. Roberts, 
by an instrument executed June 8, 1920, conveyed to one T. J. Redd 
an undivided one-half of his one- ecighth oil and gas royalty rights 
in the 120-acre tract; that. Mr. Redd, by instrument executed Feb- - 
ruary 10, 1921, ae to Mrs. Jane T. Redd one-half of the 
interest: ae acquired; and that by a judgment of the District Court 
of Pawnee County, Oklahoma, handed down June 2, 1924, in case 
No. 6077, T. J. Redd and Jane T. Redd v. Rush Roberts and Rose 
_H. Roberts, the plaintiffs were adjudged to be the owners in equal 


shares of a one-half interest in the oil and gas royalty rights in 


the land under | consideration, ‘subject to certain conditions not — 
here material. Other than these outstanding oil and gas royalty 


interests, Mr. Roberts, the patentee, appears to still retain the 


- unincumbered fee simple title to the lands. 

Efforts to obtain relinquishments of the rights of T. J. and Jane T. 7 
Redd having proved without avail, it has been suggested. that the - 
patent in fee be canceled conditionally ; that is, such cancellation to 
be made expressly subject to the rights vested in the Redds under the 
~ above conveyances and Judgment of the District Court of Pawnee 


_ County. 


The question thus presented is i isthe the acts above aentioried 
authorize such a conditional cancellation of the fee patent. | 
The object of both statutes, of course, was to correct or remedy the. 
| administrative. error of casting the fee title upon the Indian without — 


his application or consent, by authorizing the Secretary to cancel the | 


patent so issued. The authority to cancel, however, is not absolute. — 
Rights acquired i in the patented lands-by. purchase | or mortgage could 
‘not, of course, be invaded or taken away without due pEOee of law, 


bee BAe s "DECISIONS oF THE: DEPARTMENT” OF THE INTERIOR 163 ae 


Be 


| a | and cng was: coiretul to. roe eae ridhite fecha, sapeenene by ; 2 7 
_ ‘placing. a limitation upon: the. ‘Secretary’ Ss authority... ‘This.was done: > er 


& ie the original . act. by. withholding the. ‘power conferred in. all. cases: s 2 _ a 
2. _ where the patentee. had ‘“ mortgaged or sold any part’ of the land” , 


, Likewise aie the: supplemental act the. authority to. cancel extends - cone oe 
- only: to.‘ ‘unsold lands not. encumbered. by. mortgage,” awith, the: fur? oe 


2 _ ther limitation that. the: act should. not. apply ‘ ‘where. any” such. lands _ 


have | been sold: for unpaid: taxes assessed after the date of a mortgage ae a fe : 
“Or deed. executed: by the. patentee or his heirs, or. soldi in execution of. Ba 
judgment for debt incurred after date of such. mortgage or déed,, and. ie gtk ea 


the: périod of redemption has-expired:” The: express limitations. upon tre 
the authority of the Secretary:thus do not extend to the instant case; 6 
~ in which.the title: of the: patentee 1s: subject: only. to the interest: AC 


ne quired and now held‘ ‘by. T. Jeand: Jane T. Redd:i in the ‘oil and: gas + 7 : oe. 
- royalty rights: Nevertheless, ‘itis fairly: plain, upon pr inciples: ‘welll. 


a. stated in an opinion. ‘by formar: Solicitor Patterson (53. I. D. 325); that. a _ 3 


an: unconditional or: qualified. cancellation : of the: patent: would not, ay "ey 3 
be: authorized: “Th: that: opinion, “which discussed at length’ the scope sep Re 


a : Of the Secretary’ 8 authority under the original act, the Solicitor sald 


The liniitation upon ‘the’ power ’ ‘of ‘the Secretary of the’ Thterigr’ to take any os eerie 


ee action. that. would: deprive parties” in‘ interest’ of ‘any. rights of - ‘property: ig tious a 


| ra imposed. by: the guaranty of the fifth’ amendment | to the Constitution, and: the » 


ae limiting proviso: of. the act ‘is but a recognition by. Congress. of the principle — . 


and a. declaration that in the administration | of ihe act no proceedings. should. Bea a -_ 
be taken which would have the appearance of an invasion of the constitutional . cr 
~. guaranty. against the deprivation’ of ‘property » without. due process: of. jaws Pe 


_ While the proviso extends only to cases where there has been.a- sale of all. or. se 


of | a part. OT .a | mortgage’ of. the: dand,. the. effect'of: ‘the: ‘constitutional guaranty. : de ae 
es, = to: protect. all. other. valid: property: rights, ‘such. as. judgments: or -other: liens, toate a 
~~ and an attempted. cancellation of the patent would, not apso. facto. ‘destroy these, BE Gig hoe He 


as the: right to. still assert them .in the. ‘courts’ “would be ‘undisturbed unless 


SS Gareccse by the act of February’ 26, 1927, supra, intended, to-invest the Secretary» oe ae > 
nd of. the ‘Interior - awith. judicial ° power. to decide. the rights. of. othe- ‘holders: tis ee ee ae 


~~ outstanding liens, and. only then where by: due: process’ they are brought” into. tae = 7 
a Sane: proceeding. and. given. their day in court. . In my opinion,. ‘Congress did Hoe oe Ee 


| - - intend to confer such: authority. and : “unless an. intention to do ‘sO is clearly. 


>. expressed. the Secretary should hesitate to assume it. Such matters are. more.. 02 7 
—s properly for the. courts, and: in. all. cases. where apPlications’ are made by. the, ; ; as an oe 
“ holder.of the fee simple’ patent for’ cancellation of it the applicant should first- 8 2° 


be. required to show that. the title, real-or ‘apparent, was freé of ‘all liens | 


+ attaching subsequent. to its issuance, and where ‘such liens appear, action look-. | aoe 


ing to cancellation should:at least’ be. deferred. until some. » court ‘of competent oe 


i / jurisdiction has. adjudg ed, them invalid. 


Cancellation of the. patent subject: S the ‘royalty fuioneste of PT. re oe 


| | and Jane T. Redd seemingly would afford protection to those inter- — 2 | Ea 
ests. and at, the s same time: afford the Indian the relief contemplated" oe 


| ~~ “cancellation of the patent 9 was: ‘neither authorized 3 nor + contemplated, a ghee 


ae 164. - "DECISIONS oF THE DEPARTMENT oF THE INTERIOR | “TV. oe 


- ee hove is made ‘plain: a fhe declavatiohs: in ae the as anil | 


= “supplemental. acts that. the object of. cancellation | is to restore the 
. Jand to “ the same. status as though. such fee patent had never issued.” 
oe “Obviously, this end can: not. be attained where, ‘as: here, property _ = 
~-.-pights have been acquired ‘and are outstanding in other? parties, - 
Moreover, the supplemental act. provides. that upon. ‘cancellation of: 


the fee patent a new trust. patent. shall. be issued. to the allottee. or his es 


a heirs: of the form and legal effect provided. by: the act: of: February © - 


a 1887. (24. Stat. 888), and the: amendments thereto. . Patents: $0. ‘ 


7 issued declare, in conformity with the statute, that the. United States” | e 
_ > will hold the land in trust. for the sole use aad benefit, ofthe allottee 


ig ce or his. heirs, as the case may be; for a definite period, with the solemn — 


a “promise to convey the fee at the. end of that. period—unless the: time - - 


be extended by the. President—discharged of the trust and: “ ‘free of - 


ang | is all: charge. or. incumbrance whatsoever.” So long as: the. title. is “ ‘ 
ne burdened by rights or interests subsisting in third parties, such asi” 
- “now rest in T. J. and Jane T; Redd, it is obvious that: this promise. ae 


to convey the unencumbered ‘fee title at. the end. of the trust. L period a: 


ean. not be fulfilled. 5 eae , = 
_., For reasons. iad it. is: my: opinion n that cancellation: of the patent ee 


; ey oe the:form suggested is not. authorized. 


ee hee 
~ Jos. M. Dixon, wet 
ot ae _ First Assistant Seoretary.. 


| | ERTENSIONS 0 OF TIME UNDER POTASH PERMITS—ACT OF MAY 7, pe 


1982 (47 STAT. 151) CIRCULARS: 926. AND leva Abe LD. 864; 
5B LD. oo) SUPERSEDED. Ne at La eee aes | 
aca “Ixsmccrtons 
*[Otrentar No. 1292] Be ae | 
- Derarrmer, OF THE _ muon z ree | 
| ia ° GENERAL Lanp. Orricr; © 
~ Waskington, D. C. atu ie 23, (1983. 


ae Recut, Usa eae oe OFFICES: | ede 
... By the act: of. Congress. approved May. 4, 1939 (47 Stat. 151), ‘the on ee 
: “Secretary of the Interior was authorized to grant an. extension “ot ee. 


a time for a period of two years on any potash. prospecting permit _ | 


ne issued under the act. of ierwieciie €; Beta ale Stat. 1054 Ae The act an 


. as as follows : 


| 7. ay “ Be tt. eriacted. bY the Senate and House. of Répresentatvoes of tie: United ~ | 
- States of America’ An Congress assembled, ‘That. the Act approved ‘February Poe te 


_ 7 ie 1827, entitled. ‘An Act to promote the qoining. of. potash. on. the public domain ” os oad 


ee BAD = "DECISIONS oF THE DEPARTMENT. OF THE INTERIOR 165. : oy | 





= 7 48 hereby. amended by. aaaing thereto a section, to be jumbered % ‘reading as . oe : oe = 

. follows : ee ee 
are. : ‘ Sec. Te “Any. prospecting ernie decued ‘under this nee may “be extended: by ae an 
as the Secretary of the Interior: for a. ‘period: not “exteeding. two. years, upon a es ee 
a a showing. of satisfactory cause’. ae sae : cae ee Mg tees 


- Accordingly, a permittee Sho: has Desh ainable to ‘eamplete, io . Bag 


oe -peoting and | who. desires to. a further ‘prospecting, MAY, af a oa 


ee ewe two years, upon “filing 2 an f appliceeon therefor, companied < i 

tee with his own. aftidavit: setting forth what. efforts, if any, he. hasmade : 
tS eh BO. comply | with the terms of his’ permit and the reasons for failure . soa _ 
fully to. comply therewith, ‘such showing to be. corroborated by the = 


- _ affidavit of at least one disinterested. igi having actual d nge led oe = 
p OF. the: facts. | Ee if “ 


In any case: ihets he permittes. 1s one OS fnaintatin” a bond | 
: candee his permit, he must furnish with his: application. for extension. - 
a properly: executed assent by. the surety to the extension. of his bond S 
to cover the life of the permit as it will be extended i if: an extension | 
is is granted, or furnish. a new bond.. | 


~The epplication t for extension: should be: filed in: nthe’ loeal lati ice ee 


‘tha: permit : and ‘should: state what. the. sie are “for: continuing pros- 


__pecting work with information tending. to show that the. work = ay oe 


ae be. completed: within- the. time, if: extended.” ae | 
' Since the life. of a potash prospecting permit: may he seeded ee | 
7 yond two. years: for which. granted, it does. not automatically expire — 
at the end. of. that. time. . Therefore, until, such permit is canceled 
. by. the affirmative. action by. this office or the. Department, after. per- 
_ mittee has had. an opportunity to show: cause, yt is a bar to other. 
7 filings of like character for the same land. a ae 


These: instructions. supersede those contained Att, Circulars Nos. a 
oe te 926 and 1074 be aay oe ae oe 
oMousailly give: seth: ere. publicity possible to “these instrttions — ay 


| . without Cree) to the Government. 


| Approved: a. 
J OHN: H Epwande, se 
| Assistant # Secretary. 


4 ‘LESLIE PARKER ET AL. 


| Decided February 23, 1988 


- Minne: Guxmsi-Or PANDY Gas. ‘Lanps—Om, Prdces,, 


es c Moone, Commissioner. ee 


An application. for. patent to an.cil placer. claim, ‘haked ‘upon a | discovery “Oe oh — 
ee “Oil. in a “certain well ther eon must. be rejected, where the. well was ‘drilled » a 





under the authority of. an, oil Bae gas. perinit ‘granted. sander. the @: “easing, ae 


“Act of February. 25, 1920. 


| “om AND Gas Lanps--PRoor. ee a) ae ct pe senate Oe 


ES In the ‘proof required in oil and gas claims, geologic inferences can: “not be u 
allowed. to ake over ‘the results, of actual tests made of ‘the. sand 


- penetrated. 


S om AND: Gas. ‘Lawps—Locanion— Worx Looking TO ‘Discoveny’ oF ‘On OR GaAs. age as 


Bhe:- axnere ‘making within a period of: several years’ geophysical examinations: aa. 
; 2 Sto determine the structure of an: area including an. oil placer to which claim 
ote? is. asserted,. and endeavors ‘to’ ‘induce oil companies to employ ‘their: financial oh i 
resources: in. drilling further: test. wells on the claims, .do. not. constitute nal 


- diligent pr osecuticn of work, within, the. meaning. of. the mining Jaws. 


of Om AND, Gas: ‘Lanps—Prosrsoning, Purmrr—ExEction. 


One he elects. to. ‘take an. oil. and gas permit is pound: i suet’ election; a ae 
and rights under the mining. laws which mene otherwise be. asserted must. P # 


be deemed abandoned. 


Sr ate Om AND Gas. ‘LaNDS—Prosrxcring. _ Peaacr—PLacen. Minto. “‘Law—Discovsry. 


| io. ‘. «Phe basic. conditions’ authorising: ‘the grant: ‘of a. prospecting permit: under | . 
eo “section 18: of the Oil and: Gas Leasing Act.are that. the: deposits belong ‘to : 
: the. United . States. and the. dand. applied. ‘for is - not. within ° the: geologic. 


str ucture of an oil and gas. field, and. an application under this section 


is. inconsistent: and incompatible . with | ‘a: vested wight | to. the oil and gas | 


~~ “Geposits under: the ‘Mining: Law’ by: virtue: of the: “discovery: of valuabie 
deposits: of oil thereon. ' am a aes es ME or aa ae 


ve teelepacr 


Om AND: Gas Lanps—Trsv. Watt—Piscer Misia cram —WsrorrEt.. 


“One who is granted permission to ‘drill a test well under ‘the provisions of 
-section 13° of the Oil: ‘and ‘Gas Leasing’ Act, “who does: not at. ‘the time. 
- disclose that he: is'a claimant. under the: > placer: ‘taining? ‘laws,. is. “estopped 


from. afterwar dsi making. ‘such. claim, 


on. ‘AND Gag LANDS—PRosPEcrine - PeRMrt—APPLICatTION ‘FOR ‘Parent ‘Unber 


_ Monmran Law—Burven, OF: ConrTEsTING. - 


ae 166 "DECISIONS. OF, THE DEPARTMENT. oF: THE: INTERIOR ee vo 


pe 


: wi here ain oil and gas. prospecting per mit: Ww as crantada prior £0. the. ae 


of an application for patent to the land under: the. Mineral. Law,.it ‘is: the. | 
- duty: of: the patent. applicant - to. contest: the: permit and “not: ‘the: duty o | 


ee, ‘the permittee to adverse the patent, application. _ 





— Om AND’ ‘Gas. ‘Lanps—Logatton—Discovuny- 


Case of Oregon Basin Oil and Gas. Company (on rehearing); 50° LD. 253, e8 ee 
cited and followed; cases of Freeman v. Summers. (52: LD. 201) and 7 


United States v. Ruddock (52 LD. B13, , 828) Gistinguished. 


ro Wiser, Secretary: 


DepaRtMnntAL ‘Ducisi0ws Crm. e 


,N ovember 7 7, 1980, a2 Leslie Parker, M D Ewieder , B. ica 


ee Ss. Worthington, R. 8. Rhoads, and: Calvert C. Kirk filed appli- 

. - cation. Cheyenne 051990: for: patent: to the Middy No. 16.and Middy . ee 

» No. 21 oil placers, covering respectively the SEY, Sec. 14 and NEW 

a See. 28, 'T. 35 N,, R.77 W., 6th P.M. April 23, 1931,: adverse pro- 
ce ceedings: were directed _ against the application, and on June % a 


eg ae "DECISIONS. OF. THE DEPARTMENT OF THE INTERIOR | a dae Ps 


soe 1932, ‘upon. es of the. aa adnaced: at a. cen Of 
the: cause, the Commissioner. of the: General Land. Office. reversed ee 
. ie the, local register. and held that: no. discovery. of oil. or gas. had, been ee 
~.. taade on. either. claim prior. to February..25, 1920, the. date of the | oe 
ae ae passage; of. the Leasing Act, and that. the ape het: in ‘prosecution “ - _ 
~ - looking to discovery of oil was not: diligently. continued to. discovery,’ oat 
_ and. that. no discovery was made at: any time for the. benefit. of these... 
tee -.claims.. He: ‘therefore held. the claims void and. the. application: for ee 
ee rejection. “Applicants have: @ appealed, specifying ¢ errors of both Taw! 


os oa ond. fact... | he 
The: undisputed Pyideuce shows: chiate the: inentiond: were. made in an 


Décamber,: 1916, upon. lands that, are a part. of the, ‘ ‘Midway Dome.” 


: In 1917, Maxion. N.. Wheeler, procured. an. oil. and: gas lease: from the oo 


= then title- holders of ‘these two and other adjacent: oil placer. claims een 

cand in accordance with a. drilling. contract. he: made with the Pro- 
ee ducers: Oil. Company, which, among other. things, provided . that | 

— €as-soon as.oil or gas. in: commercial quantities. is found. lessors will — 


a apply f for patent. and lessee will pay: cote on a well . was, begun; May’ oun 


; of 3850 feet, “and ‘abandoned : on T Beptensber 19. 1918, eehuce ev) ‘the. | 
loss. of. the: drill, stem and: failing attempts to find It... Wheeler there-. 
after made.a similar. contract. with. the. Midwest. Refining. Company 


| to- drill. a. well, to-a: depth: ‘of: 4500. feet unless the. Wall. Creek Sand | roan! 7 
“was -sooner. encountered, Under said. contract,’ ‘a.-well. was: begun, ae 
December 30,.1919,, on. the. northwest. part :of. “Middy No. 21, and 


2 ealled: Midwest No. i ‘This well “was, abandoned December 13, 1920, | 


~~ at a.depth of. 2730 feet. because ofa crooked. hole. Under, the. require- oe 
~~ments ‘of said contract, the drilling: rig. was: skidded. about. 100. feet. 


-and..a. third well hewn on-Middy. No; 21, called. the. Midwest. No.2. 


: : Tt was. begun March 12. 1921, and drilled 4822, feet: to the. First Wail. 


Creek sand, wherein was. disclosed.a.minor: showing of gas.and heavy. 

~ and dead: oil. "This well. was. abandoned. August 16; 1923, at said > 
ae 8 depth, ‘because the; well, by: successive. tapering. in, size, ; ‘became: too. eS 
‘small to drill deeper. No further. exploratory. operations. OF ‘devel-.. ae 
ss opment work. of any: kind. followed: upon either: claim 'until-a drilling ; 


cellar. (was. dug: and rig erected. in: April, 1930, Oy swell. spudded | in ae oo 


7 May. 4, 1930, by. the: Midwest. Refining. Company, on, the Middy 21, cone . 
and. completed. in : -November,. -1930.. In this. well. oil: in- -gommerciall PG 


ae quantities was. encountered at: about: 4800: feet.in’ the: Second. Wall ret : 
a , Greek: sand and: also. at. about. 6000 feet in the Middy. sand. ae ie 
The well: j is. identified. j in. the: testimony. as: T1A,, which; ie ee eee hie 


oe) of this Department show was drilled by; ‘permission. of the. Secretary a : oo 
of the Interior, given April. 24,. 1930).asa. test well-on'the-land 
ao _fearerea by = — application’ of i Steoty. 2 Ey site emsines 048864, ‘ ee ae 


“eos TOBE © "DECISIONS OF THE DEPARTMENT. OF THB INTERIOR os Woh ae 


. — ss Riprowed: ‘for reinstatement’ February 24, 1980, ‘and: Jastted | Mag: 9, ea 
a =: 1980; and embracing the land in question. — Boyer and. the Midwest. a is 


a Refining ‘Company, with whom. he had: a drilling: contract, joined oe 


- = in the request’ to drill this well, and petitioned to have the. ‘area, 7 
ae _ within’ this permit. included in an area ‘covered: by a development ie a! 


: ES program. set: forth in a cooperative drilling contract made. July 6, 


: oe 1929, ‘between certain other holders. of oil. eat gas: permits. on. the. ae 


> Midway: structure and said company, - ‘which. program’ had ‘there- - Co 


. tofore been approved by the Secretary, October 2, 1929, to the ©. 

he extent of authorizing two test wells to be drilled. ‘The order: of the. _ 
feds, it Secretary of April: 24, 1930, consented to the inclusion of Boyer se a 
permit area in that covered by the cooperative drilling contract and. 


a ; La permitted. drilling of one of the: test wells theretofore authorized on. a 
.. such permit area. | | BS ao ae 


“To this ae dtitiing contract, to juhiich Boyer: beennie! a 


| party: H. Leslie ‘Parker, M:: Nz Wheeler, and other: of these. appli- i 


- cants for patent: were parties: Or: ‘heneficiarisa. thereunder, and it was . 


be presented. for approval i in their behalf in the character of suppliants 
for extension of time” pons certain oil and oe baer in which | 
‘they had interests, oa ee oe | 
>. After the abandonment: a ae Midwet No. 2 qa ‘in ewer 
_ 1923, until certain: road-building | was. begun. in ‘February, 1930. 
es preliminary to the drilling of the 114A well, all that was done to 
wards further exploratory. work by: these coe. and. their associ-. - 
ates was the making of geophysical. examinations with ‘torsion bal-: 
ance and. magnetometer to obtain or confirm. data. relating to. 


. 7 structural geology and endeavoring to induce'a: “number of large. cas 


oil-companies to enter<into drilling contracts and test:the structure. 

~ covered. ‘by these claims and numerous. other holdings under Os a 
or other claim of‘title: | 

— All of the’ wells: anietitionsd: pamsed ‘fhivough the: ‘Shannon: ‘sand, e 


a encountered. from 2400: to. 2430" feet..- This: sand. awas..foand:. to: be... 


. _ parted by a layer of impervious shale seven. or: eight feet thick, the ae 
_- upper measure of which sand was about 25 or 30. feet thick. and the - 


| lower. 10. to 15. -When this sand was. reached water rose in: the well. a - 


: : - = in one. instance to 200 feet from the surface: The back pressure: when ce : | : 
eae the lower Shannon sand: was: encountered in the: well- first drilled ‘- Se sig 
with: ‘rotary drill amounted. to: 1100. pounds. ‘per square inch, cand Se ee 


: the ‘water: in. the Midwest’ ‘Well: No. ly drilled with cable. tools, ex-, —< 


ce ~” erted. at similar - depth a. like: pressure . of 1000: ‘pounds per: square ee . 
inch. In. each of the three wells first. drilled indications of:oil and = 
: the: presence of gas. were’ ‘revealed. The showings: thereof. in. all 9 | 
. three wells: as detailed. by the’ witnesses were substantially: the: same, - oe 
the most: pronounced being described ‘as: bubbles of: gas, frother cut. 
ee - mud extending -across the entire fluid ‘stream, having 8 distinct a 
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= eae . petroleum, “hich ie ignited would Sores a ee af oy 
flame four | or. ‘five or. ‘less. feet, long. » ‘Rainbow colors were noticed in 
athe. - the: bubbles and. film, indicating the presence of. oil. - “The, gas. could een 
oo Be’ ignited at will 50m off the bailer:” In none of these wells was any va 
wae attempt: made to ascertain the volume of gas encountered by. ‘shuts 
ting off the water, and the drilling was. continued. without. interrup- ae 
~~. tion. below the. Shannon. sand, although it appears that the question ea 
es of testing: was raised but not. attempted | in the first. well drilled, apd? 
also considered when the. gas in the Midwest No. 2 was encountered, ert 
+ but. put. aside because such a test. would involve. the loss of a. string oes 
of casing: and imperil the chances. of reaching ° the. objective, the ee 
° First: Wall Creek. sand, by reason of the inadequacy of the type of 
drilling rig then’ available for such drilling. The drillers. of the °°, 
Midwest: No. 2 and 11A. wells testified that they. were > instructed ae ie 
ae disregard the Shannon sand. phere 
~ A scout for another oil company, Laie: o kept. track sf oe diilting. a 
a through the. Shannon sand i in the first. well, and. who detailed what. - 
he'saw as to. disclosures. of oil and gas, testified that. when. nee 
| drilling. of that sand was. completed ‘ “ our ‘interest was pretty well ee 
washed ‘up,” as he figured: that. the: Wall. Creek sand. was, too. deep. | 
-. to be.commercial, and no production. had: been - established ; that © 
though he believed the Shannon sand. was not then adequately tested es 


he could not.say.a commercial. body of oil was: disclosed. - ‘The two. 


. drillers who drilled. Midwest. No. 9g testified. also in: substance that : 
. they paid little. attention to the: showing of oil and: gas in this well —. 
at the. time and. did. not think it. amounted to much, ‘but. that later ‘ 


experience. in. drilling. the Shannon: sand. in the: Salt: Creek. field, 


- where ‘gas - in. commercial quantities was. shown to. have been - 
3 - smothered. or killed. by ‘similar’ water: ‘ PreseUre, had Jed. ‘them. to | 
pgp? _ change their. opinion as'to this. well. ; | oe 


Like views were expressed by. defendatts Wheeler aad ! Dagkeses ‘in 


a their. testimony, the latter: stating that. he considered. the well. com- “ 
' -mnercial- whert: the: gas: showing. was. disclosed. “Wheeler gave. what ey 
he termed a “rough estimate.” and Parker what. he termed a “de- | ed 
\. pendable guess” that from 1,500,000 to 5,000,000 cubic feet of gas 
-.- per day would have. been. shown i in. any of the three wells, as coming: ee 
-. from the Shannon. sand, had. a proper: test. thereof been: and. Both ie: 
oF these. defendants, ence admitted the execution and. presenta- oe 
we tion. to the Department: of affidavits made by. ‘them in. the character 
- Of oil and. gas” permittees: under permits on. the: Midway structure ; AG 8 
ee connection: with: applications for extension thereof, and for per-- 9° 
mission to ‘drill test wells: on the: Midway and other. structures. eee 
These. affidavits, after: specific. reference to the wells which the 
ao - Sffiants : now vassert ‘resulted In: adequate discoveries of gas: in in sui= 
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oe Sant’ eons té’ ‘be ‘eoininoteial, ‘éesitatti iaosets “that: «. cgubstantial te 

‘showings of oil. and gas. were ‘obtained, but not sufficient for profit- ~ on 
Soo able: production: ee and ‘notwithstanding the ‘discouraging Ls ae 
.-pesults so far (the sth are still. desirous of: testing said. lands oe 


a os . . in said: thre ee ‘fields, and: other statements of. like import. eee 
“The ° District Geologist “for the- Midwest" ‘Company, ‘edlled - bye ie 


fs a ‘defendants, testified to the effect that. the various formations between A | 
cies oo the oil sands on. ‘the. Midway Dome, so far as mown; are’ impervious. ne 
oe and there is. no ‘disclosed faults: ee which migration, oo ol ore ie 


ca : gas from one sand to another could ‘be inferred. 


- The Commissioner | rej jected. the contentions of the inefendanite = ieee a: 
(1): ‘That the showing in the three wells first mentioned. constituted. a 


— valid discoveries of oil or gas; and — 


(2) That’ the drilling of well tay was diligent, prosecution of 7 


eee “work in behalf of these asserted oil placer claims. - 
In both of these rulings: the Commissioner’ was leary right. The a 


ae coe shows that the actual disclosures of. oil or gas in the. three 


~ first: wells were negligible and inconsequential. “The conduct of the * ve. 


| claimants: and their lessee thereafter convinces: the, ‘Department. that... 


a they were in no “wise: induced. by what. they’ saw or found in ‘the 4%). 


| Shannon sands to- rely, upon them as a discovery or to expend further, 
time or “money In. the hope of developing therein - oilor gas in 


| commercial quantities. “On the contrary, their: ‘objective was there- co 
after the sand that laid below. The so-called: estimates of gas volume 


- in these wells is mere surmise, with no ‘demonstration ‘of-its.proven — 
_ “presence in “such. quantities; and their assertions now as to°their 


beliefs that there*was adequate discovery are not compatible with the. 


statements and. position taken in the affidavits mentioned. . The rea- 


soning ‘that because. a head of' water in a ‘well elsewhere, comparable ~ 
© with. that, disclosed in. these wells, smothered: and: suppressed gas in 
ae sufficient quantities to be commercial, therefore - it must have done 
~ the same in these’ wells, 1s plainly’ a mere ‘supposition. The Corh- 


missioner, therefore, correctly: applied the rule in Oregon B Basin ae oe 


oe and Gas Gi ompany (On. Rehearing), 50 LD. 253, that— 


To ‘support a. mining location, ‘the discovery upon which ‘the. ‘validity of othe vos 


: “ ocation is based must be of the particular depésit aciually discovered: within 
thé limits of ‘the-claim for'the reasonable: prospect of the devélopment:of which — — 


/ into: a. valuable mine: the evidence warrants, fur ther expenditure of time. and : — 


poe eS money. : 


“Counsel for the defendants,’ in chet! boot ‘attempt to: i distinguish, | 


| the’ facts: 1D: the Oregon: ‘Basin case from: the one at. bar, in:that. mee 


othe’ former theasserted discovery was found ‘in’a- small local lens... 
et ee (of. sandstone not’ capable of production. anywhere; ‘while. éxploration. =’ 
a) Antthe: Shannon sand inthe Big Muddy Field, 18. miles distant, and = 
es a in. the Salt ae field and other fields at greater distances, exhibiting i 
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oe sinntlak douiitions of. ‘san ‘pboaity’ and hydrostatic | pressure: as in PEE ete Bg 


Z the Midway. field, ‘disclosed | ‘some eupnodacion of oil and: oe in’ comi-' Hs) EEE i 
- mercial: quantities.” - . ee aa 
" . Geologic . siferencely however, ‘cannot bé: aubscituted for or a Poe. tee 


oe “glowed to: prevail’ over. the: regults. of the actual: tests: of this. sand: / : ee A 
re within the claims; * “The: Oregon Basin case and the case. ‘at: bar! ‘are’ a a ee oe 


“alike real this, that the’ deposits: within: the claims: actually. encotin-: : oe 
tered, relied: upon: ‘as: discoveries, ‘were ‘not. shown to contain. oil and: ae a = ; 
~~ gas in sufficient. quantities’ to ender’ the land valuable:on account? eee 


cc _ thereof, and. are wholly separate and distinct from: oil. sands : at much ven oe 7 


ae lower depth, in which valuable ‘deposits: were: encountered. | eee Sa ee 
‘ » Appellants: seek support. for their contention ‘that. a discovery: was 3 "Ps os on 
- made in: the: three. wells first. mentioned in the unreported case, of ae ee 
= United States v. Dudley Oil Company, decided October 3, 1918, and ee a 


~ the case of Freeman Vv. Summers (52. ID. 201). ~The facts in the : oo ea 


“ Dudley. Oil Company case were clearly distinguished. fr om the facts. he 
in the Oregon Basin case’ in the: Départment’s decision: on appeal i Im. 30 

the latter (50 L:D. 244, 251), and - in United States v. Ruddock. 2s. a 
LD: 318, 828) ,. and: the. facts in the Oregon. Basin’ case. Were clearly ae 
i. distinguished from those“‘in ‘the: Fy reeman. Summers: case * any the: re 


decision rendered i in. the latter. ak ee eee 
In the Dudley case, oil in. ‘commer ‘cial: ‘quatitities. was 5 fieteigeat ee 
. from wells on nearby land. from: the same stratum of sand reached’. 
by alleged discovery well in’ ‘that. case, which had an estimated yield « 
in itself-of 15 barrels per day. In the Freeman Ve “Summers. case, | 
- the finding. of discovery was. predicated | on. the evidence that ‘the’ 


oll shale: there a” lees “is one massive homogeneous deposit: of: 


dike material. *.* © one ‘stratum, one: bed; from its base to its — 
topmost. ogee thiati: ab. sections - 6. the: stratigraphic. column: of 


this formation contain’ either shale, sandy shale, or sand that will | - 


f yield. ‘oil upon. destructive. distillation ; that: the whole body will be : 
| “commercially developed. and is all valuable: eer : 


This: being® so, the Department. said'that’ “« Open. dine: hie initial oe 

a discovery at or near the surface, he (the locator) may with hostinane® ee 
<7 follow the formation through. the lean ‘to the richer: beds.” ee 
The ‘Commissioner declined ‘to consider - the evidence’ as. 6! the ieee ee 


explore ation and ‘discovery. in. the TA: well, as: for’ the. benefit: oo. 
these claims, first’ because: it’ did not: constitute. diligent’ prosécution a ee 
- ~~. of work, within’ the tiles’ stated in’ M eLémore. Ve Hepress OW Com- 
pony (158° Cal. 559), and second, because’ the well as shown by’ =). >” 
~~ yecords: of this’ Departinent was ‘drilled asia test well’ by express. 


c _ authority’ of the: Secretary: “at the instance’ of several’ ere on ae 
oe persaitbiesytil of iar are’ > not’ ‘paities. to. this Proceeding”. oe eae 


would not constitute diligent prosecution of work, the court | in age oo 


edge _ DROISIONS OF THE. DEPARTMENT oF THE: INTERIOR | “LVoh. ava 


a oe Minors case a hint « ae iia ee mean the: pursuit. of. ary ie oo 
prosecute the work.” » This statement. has been approved and applied... on 
» Gn. later. cases. - Borgwardt: V.. ‘McKittrick Ou Company (130-Pae.! °° 
-.. Al), Pacific. Midway OL Company et al...(44 L.D. 420, 426). The we 
..: evidence. shows that.all these claimants and others associated ibn 
ee “them: were doing for over-six years. after the; Midwest: No. 2-was‘aban-.~ 
~. doned was to induce oil companies to: make eeophysical examinations 


ofa large : area, including these: claims, and endeavoring to have them 

a employ their financial resources in drilling further test wells. ‘This. - 
SoS Was plainly. not diligent Pe of work looking | to. -alincovery: of on 

\ ee , oil or gas. | sees | | i ‘ 
In addition to what ie lieretofore ee aa as to ray circum- | ae 


eae Searbes under which well 1A was by. the Department permitted. to. | ; 
we, 8 be drilled, the. records in. this. Department ‘show - that defendants 

| ae ‘Wheeler’ aa ‘Parker joined with. Boyer and. presented in August, iS 
4980, an assignment. of permit. 048864, dated F february — Pale ah 


es : Ve . 


| “from. Boyer. to them. jointly, and an. assignment dated. August’ 4, ie : | é 


a 1930, from Parker of his. interest to Dawn F. ‘Parker, who he nae oe 


on . mitted in. testifying i in the case was his wite. Approval. was sought — “ 
of these assignments.. It is. further shown that. said Wheeler and. 
- Dawn F. Parker, as: such assignees, on January 26, 1981, appliec qa- 


ee with Boyer and ine Midwest Refining Company, as operator, for an a = 
+ oi] and gas lease of the land within such permit, based upon a dis- 


- ~ covery of oil and ; gas in the very same well, 114A, which Wheeler and . : 


me Hi. Leslie Parker are now attempting to assert. was drilled i in behalf e 
re and. for the development. of the Middy 16 and 21 claims. These last: a 


_ two named also, in the character of such assignees, joined. with the 


_ _ permittee and Midwest. Refining Company i in an application for the ee 

wages ae enlargement. of. the. permit. The basic’. conditions authorizing | the sone 
ia grant. of a prospecting permit under section 13 of the Leasing: Ach 
are that the deposits belong.to the United States and the landapplied 
Siow. for is* hot. within- the. geologic: structure of*an- ‘oil, ‘and gas field. 
ae When ‘Wheeler and Parker and. the. Midwest Oil Company sought. 
and. obtained. the permission of the Department to drill this test well. ao 


7 and. acquired interests under the Boyer permit, they necessarily. rep=_ 


oe ii ‘resented. that these basic conditions for authorizing operations under 


7 ier: prospecting permit. existed. . At no. time did they. assert that they - z 
had a vested right-to the oil. and gas deposits: ‘under the Mining Law. 


| by. virtue of discovery of. valuable. deposits. of oil. thereon, “which: a 


: ~ would have precluded the grant of such a permit. to them. and. the | me 
permission : to drill a test well. ‘Neither. they nor anyone in. whose ee 


Be ~ behalf they acted. can be heard: to say that. this well was drilled for. 


: . the benefit of the asserted mining locations. Having thus attorned. ae | 


. - to. the Government they.¢ cannot dispute: its title to gue h deposits. lb 


ees 
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“bea -gettled ‘prindiple: ttiat: where a person has, ‘with: niowledze’ of ee ae. 
ee ~ the‘ facts, ‘acted or conducted ‘himself: in “a particular manher;--OF os 8° wer. 
. ‘asserted - a ‘particular’ claim) title, or: right, he can not afterwards — Aes 5 
-assunie aposition inconsistent with ‘such act, claim, ‘or conduct to 


| . _the prejudice. of another who has acted in ‘reliance: on. such conduct 


be : a well ; as. prosecution. of 


: ; av representation, (21 C.J.1208, « Estoppel,” sec. 204). ‘The’ Com- - . came 
_ missioner: rightly disregarded: all: evidence as’ to” the drilling of. ‘the ° aie 
ork in behalf of these mining claims. 0 





There is much:in the record that suggests: that applicants for the - 0. | 


ao - mineral patent, ‘other. than’ Wheeler, who admits: a present. interest: cate 


s ‘in the Boyer. permit, have: by agreements in connection with the a an : 
cooperative: drilling program become ' partakers:’j in. the benefits. from. a — fa 
the sale of oil and. gas. produced in: ‘the well drilled. under said. per- has 


Pe mit, and therefore - -asserting® contemporaneously 1 rights: under. the | ee 


- mining laws and the Leasing Act, which can not ‘be permitted.” Sos- Pee ote 
eph BE. MeClory (50. LL.D. 693) Departmental. letter-to ©. Ly Rich- ae 
ards: (50 L.D. 650). _As'to such’ beneficiaries, , they | are bound by’ their 

ee _election: to. take- an oil and. gas’ “permit, ‘And their asserted’ rights oy 

‘under’ ‘the: mining laws: marist: ‘be: ‘deemed: abandened: wos onolulu: Cons. 7 


i O42 Co. (48 L.D. 308); ‘Hodgson’ we Midwest-Oil Co. (297 Fed: 273); oe 


Pobins-v. Elk Basin. Cons: Petroleum Co. (286: Fed. WW ty; Metson aoe 
O'Connell. (52. L. D: 622). : 


It. is not necessary, However, to. take further inquiry ‘as. it: uthe coe 


extent of. such interests, as under the: view the Department takes of : 
_ the’ evidence. the mining: claims. never. had: any valid: existence. | 
_. There. is no merit in the contention of the appellants that. ‘the . 
failure’ of the permittee to: adverse the: ‘patent: application during 
. the period of publication thereof, forecloses any assertion of right. 


-. under the. permit. ~The permit was granted. before the: application ee 
7 ofor: patent was filed: It was the. duty of the patent. applicants to: 


¥ “contest. the: permit. and: first. show’ that they” had. a superior amt = 


~sunder the, mining lédations. : Appendix: to Oil and Gas Regulations; 
. Circular 672 (47 LD, 463, , 470). Under the long established policyof ©. 

- -s the: Department. to treat as excluded from entry ‘or filing lands. to. ee 
hae! which: the claims of. others. have’ been’ allowed, these appellants | by. ae * 
their. application acquired no legal. status. ofher than: that of a Gon 
ae  testant. State of Utah, Pleasant. Valley. Coal Company Anteroonet, ee 


vy. Braffet (49 L.D. 212); Work v. Braffet (276 U.S. 560). 


: - mineral application. should, ‘therefore, never. have been permitted t = : oe a 
proceed to. publication, and no adjudication i in this. proceeding solely ee 


~ between, the Government and the mineral claimant that the. mineral, Se 


claims - were valid,.had the. evidence so warranted, would have been: a ce : 
: ~ binding upon. the’ permittee or his privies in interest, to the extent. oe 
ests ey? are ) not. tactunally: teat to the proceeding. Furthermore, am A es 
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- a? : oil. aan ‘gas. Se uccie poms is: . not, granted: ander the. general Le 
a _- mnining. Jaws,-and.the rule, that. mineral. claimant’s. failure to ad-. 
- | .yerse.an . application ‘for. ‘patent to a mining. claim ‘results. in. the 


te .conclusive presumption that no such claim exists, has no application. os 
ites eee leave .of the: Department, additional. showings in: ‘support, OL it, 
: % the: appealhave: been: ‘filed. by: the: applicants, which. ‘relate to: the — : 


— oe. drilling -of ‘an additional. test: well. in -1932..upon , the land. claimed Lee 
-.. . under. the. Middy. 16. location,:and the: reconditioning: the. well, here- cs 

- -.tofore mentioned, drilled by consent: of. the Secrétary..on ihe: land -- 
Syl. on swithin the. Middy . 21: location, resulting. in. increased. production _ ae 
oo Of. oi therefrom. . OA. statement is made as’ to. the. showings of oil 
“2 vend: gag. encountered in: the..series. of sand strata penetrated in. the... 
aes ~ “prosecution, of these operations, and of the aggregated costs. of all: ee 


ae . the. exploration. and. development. upon ‘the lands’ within. the two ca 


= —¢laims, all of which. is asserted to. have been. done for the benefit | an : 


a = : of the original locators of the mining claims.’ bs ae 
In view. of the conclusions above. reached: and. Sig. 2 staled: ie a 


a . ‘merit. 


oe : “ operations. set forth i in this additional showing can not be regarded. ss 
he i work: in behalf. of the. mining, claims and, do not in: the Jeast ae 
“change the Department’s. view: that. Middy.- Ne Qs.’ 16: and. 21 are.void. - 


| lain; and that the ‘mpplieation, for ‘patent, thier ete is areaeay without, | ee 


We or ‘the. reasons herein stated the ‘Commissioner’ Ss decision : is. 


 Atleed. : ; ee 





INDIVIDUAL SURETY ; BONDS 
-AneNpwext or Reoutanions 
| | ‘[oirewta No. 1208] | 


| Daraxracen OF THE eecn, ts 
| Generar Lanp: Oxrrce:. ee 
Washington, Dd. Cy Sekine 26, 1933. “ ee 


hee --Reorerers, Uri. Sues ‘Tawp OFFICES: 


Hereafter where bonds are furnished, with individuals i as: eucerea. - 


ee ‘in connection with permits and leases under the’ General Leasing o 
- - act, such individuals must: be residents: of the State and the United 


: “States Judicial District in which the lands- involved are located. a | 
os Evidence: of such: residence } must be furnished ‘by affidavits of the — 
: sureties. ae a 


‘Existing cireulars relating t to such 1 bonds: are o hereby modified only, . - 


le - : to the extent above stated « 


oes Mes ie “ DBUISIONS or THE: DEPARTMENT. or. THE TNTERIOR ce cae 


~ 


You will: give. as. A audks publicity to this circular’ as, s posse with: - oF 





“out expense to: the’ Government. . 


ae i Go ommissioner. 
| Approved pe a i. oe 
: ‘JOHN. HL foe: et 
Assistant i Seonelaray:: 


UNITED STATES y ve STATE OF NEW MEXICO. 


“Decided February 28, 1988 


“@: 6 “Moors, ses a 


aon Sexo: Lanps—INpeunrry ‘Suupetios—Ort, AND ) Gas vapeNon—Acr or. p TOE ee 


5 ‘At, 1914. +e | | . ; | oe oe 
: “The. action. OE. a “State. ‘in. - gtanting. an oil and ‘gas. “Tease: of lands embraced 
| within - an “uncompleted school ‘indemnity selection list ‘is ‘tantamount’ ‘to. 
an. oil and gas classification, within the meaning of the Act of" J uly” 1%, 
1914: (38, ‘Stat! 509), when: the pr ospéctive oil: and. gas value. is “confirmed : 
by’. the: Geological: Survey, Or from. other. sources. ed st i 


oer Assistant Sécretary: 


hee BY. decision of December 381, ‘i929 9 (59 te D. 141), ¢ the § Departments: 
“ in modification of a decision by the Commissioner of the General 


Land Office, directed that. a hearing be’ ordered’ to. determine the 


"character of the SEYSEY, See. 1, T. 21S.) R, 33 B.,N. M. P. M,, 
Se New Mexico, embraced “in ‘an ‘indemnity. school’ land’ selection ist’, 
ne OF the: State of New Mexico, cope Bogie 2 22, 1927. “Tt was 


oe stated: 


“Upon. review. "Or. the: ued the ‘Department is ; unable to hela) as ‘a, matter. 


a of law that the. classification of this land by the Geological Survey Was erro- 
| Be neous. ~ ‘However,’ ‘in view. of. the fact: that. this classificdtion was made after Pe 
oS completion of: the selection, a ‘hearing: is’ ordered: to determine as. a question re oe 


‘a of. fact whether: on August: 22, 1927, the. land: in: question, was known | to. be. 


. : 7 progpectively: valuable for. miner “als, including. oil and gas. 


“The facts in the. case up to. the time of said. decor: are Cells set 


“forth. therein and need not: be repeated here. A’ hearing. was anly. 


| - ordered and held. Upon. consideration of the. testimony. taken, the.» 
register found: that: the Government. had proved that the land was. 
prospectively valuable for oil. and gas on August. 22, 1927, and_ 


a - recommended that. the selection. be: canceled’ unless a@ waiver: of oil 
~ . and gas content be filed. The. State appealed,. and. by. decision: of. 


~ November. 12, 1982, the Commissioner: affirmed the decision of. the . 


a ‘register, stating: 


After’ the: date of ovigirial filing,’ ‘and. on Te anuary 28, 1995, thé. State 4egued - 


oe oil. ‘and: gas lease. covering: the: tract. - This, -as well as the’ evidence’ sub g; ee 


| mitted a at : the hearing, clearly shows that the tract. wae known to. be prospec: 


to Nee <3 


aN 


ce 176 "DECISIONS OF THE DEPARTMENT OF THE INTERIOR Siva 


igen Ns i: tively. valuable. fr 3 miner i including” oil: and pas? “on “Aiigast’ ‘po, 1927; when: " = a 
7 Pe “the. selection was. completed, as well. as on: March 9, 1915, when: it was, s first say 
| ee filed. a; - Ri ot Pace a Bye ee, 1 tle 


The: State bas sppetled to ale Tepethnian.. 


Se AL. mining engineer of the General Land Office testified. that ioe ‘ 
a7 ae became acquainted with land in the’ general. vicinity: of. the ne 


pms _ tract involved in 1928, when he was’ engaged in examining lands. ve 


ye selected by- the State. of: New. Mexico; that from 1924 to. 1928 he bee 


a usually” came. into the general locality. about. once | a. year. for. the : oe 
"same. purpose}. ‘that on “February 12" 1932, he. examined the téact 


in particular to determine its prospective. value for oil and gas; that” 


aan ek the. surface was ‘gently rolling; that. the overlying covering | of. sand. a 
and: soil’ was several ‘hundred ‘feet. thick, so that the structure of. - 


ee underlying rocks could not be determined from surface: indications; 


- that. the tract was in ‘a ‘producing oil area known as the Lea field;. 


reo that. there was a producing oil well three- fourths. of a ‘mile. north-- ; a 


west; that. there. WAS. a: producing well on ‘the NWwy, Sec. 34,.T. 20 re tha 
cacc R 34 EB, which was’ begun December. 18,,.1928,: and: ‘completed io 
ate April ‘td 1999: that said well was the. first. producer. in this.field, => 


had. a. depth. of 3730. feet,. and. produced - 1200. barrels of oil. per 
Pays: that. there. was another. producing” well: on lot 9,. Sec. 2, Tt 
91 :8,.,.B.. 33 E., which was. begun. June 1, 1929, “completed August 

a2 1999, produced 1700: barrels ‘per “day, and. was approximately 


‘one mile. northwest, from: the. tract, here involved; that. there were. : 


_ | two-e other: -productive . wells on. said lot. 9, begun. and brought in 
~~ laters that two productive wells on Sec. 1, T. 21 S., R. 33 E., were - 
| begun in. 1929 and finished in 1930; that. about. 1923 or. 1924 he saw 
oil bailed from, ‘a. well in the. vicinity, of Dayton; that in 1924 or 
1925 he was in. the Artesia field when the first: producer 3 in that field. 
was. brought in; that about 1926. he read of discovery of oil.in the | 


|. Winkler field. “that in’ about 1927 he learned: of production ‘in the | 
Jal field; ‘that’ since then there had been discovered. other’ fields. | 
that from study of rocks west of the Pecos River. in 1923 and 1924. 


nee oe and from. knowledge of the drilling and bringing in ‘of. oil wells. Ee : | 
- Jater he: was: convinced that the lands. in southeastern New Mexico. Yin. 


Fs chad. a ‘prospective value for the production of oil and gas and that — ae 


-". ‘the only means of positively determining. the ‘value of the. various. 
-. “areas would be to drill and determine whether or not the land would: . 
ok. produce.’ On cross-examination the witness: testified that. there were 

some dry holes near the tract: in question, but that the area was: not ee 


ee _ necessarily thereby condemned. ; pe 
The testimony. of the mining engineer was in a. measure.  éorrob:. en 


oe . oratad: by the. testimony: of Jim: Berry, a: driller of oil wells, who AY _ 


oo ihe been ios: reevatan with this land from. 1925. 


a -Bwo: geologists for: aL companies + testified: on Spehatt of the State . i 
ae * that they: were acquainted with the Lea field and that i in their opin- a ee 
- jon the. prospect. of finding oil in paying quantities in the land in- - 
are volved was not such as to warrant. large: expenditures to that-end. 9) 
ees One- admitted - on. -cross-examination that he would.’ call. ‘the. land © : wae 
gh part: of the Lea. area and that it had ‘prospective. value. for. oil and ve oe 
aoa - gas. The other. witness was. of the opinion. that: this: tract was three- = Recep 
hs os fourths. of a. mile. outside: of the. ‘Lea. field, but’ adinitted. pte there os 
- “mg a possibility. that it, contained oil and: Bas... : ne 
a Tt has been fully established by. the evidence ‘that tho Tene in, ‘ques- pee as 
o7 Sia. was’ known. tobe. ‘prospectively. valuable, for: oil. and: gas” OMG ee 
"August 99, 1927, the date when. the State’ S ‘selection was s regarded as ee 
ee completed. — eee . ee ae 
At the hearing the district law officer of the General Land | Office ee 
5 et directed attention—. 7 oe | 








bes # * * “to the fact, as’ evidenced by: ithe: original “pecdiida: pertaining’: tol ‘this oe 
oe case,. that’ the State: of: New Mexico, . ‘on ‘the: 28th: day: of. January,. 1925, issued e 





eal oe “DECISIONS OF. THE DEPARTMENT or THE’ INTERIOR | a kee oe, 


an oil: and gas lease, No. 2062, embracing. the land in. question, ‘to. aly G. Roberts, i 


oe, a which lease. by. certain assignments ultimately was assigned, and. which. assign- Pore a 
“) ment was. approved. by the State of, New. “Mexico: on: April: 5, 1929; to. Brite. ue 
pars McCaridless, ‘and that said lease No.- OT. ‘and’ ‘assignments | are ‘evidence a” in’ “the oe 

©: appeal filed. in: this case: ‘by photostatic exhibits A and B, respectively. 


Ih section 3 of the act of J uly 17, 1914 bes Stat. Son) it is i proved 


That. any person who. has. ee, cee ‘selected 7 or. ‘shall’ a 


‘ is L. D. 32, 33) the, Department has ruled: 


nee “The, term | : person se used. in ‘this. act will: " ee See as. covering a < ; a | 
are (see, State of Utah, 88 L:D.. 245) 5 or other corporation, or association when” ~~ 
fs “duly qualified. Aiea Dorie heist ast re ee eS 
ae . The. question : arises. as Ho sibethor’s any effect i is ao fe given ato. Sie. " ae 
oe ~ State’ s action in.granting an oil and gas lease for the land. involved 
> tore than: two and one-half years prior: to the date when equitable. 


: “title c ‘ould pass to the. State, if it could pass:at all... 


- 2s Tn connection with the case. of Heirs of Robert H. orden or L. D. ee 
~ 185), the Department. used. the following language: I —_ 
| The Department. has. held. in. ‘a: number of cases’ ‘that’ where an au alge Te aa 


| “tes. an ‘application. for prospecting. perniit, as. this. entryman did, expressing 7 re 
ve the belief that. the. lands contained oil, ‘this. expr ession 1 constituted : an admission ety an 


- 182662—38-—vor. 54——12 ae ee 


ee ee hereafter. * *- “select 2 “* under the hotiningral | land laws” a , qeigeta te 
a4 any lands. whieh are “susequently ‘withdrawn, classified, or: reported. as: 5 being Pe oe 
° valuable for * * * oil, gas *° * *. may, upon application therefor;:and = 
. ay making | ee oe of ae with the. laws. under. which ‘such. lands P Fak. to: 
_ “are claimed, receive a patent therefor, which patent: shall, contain a reservation oe 
to. the United States of all deposits. on account, of which, the lands were -with- oS ve Megs 
drawn, classified, or. reported as: being. valuable. re , 7 eee: 


oe 3 


In its ‘regulations | ‘under: said. act: of toe + (Crear No. 898, i 





ne ANB DECISIONS. oF THE: DEPARTMENT. OF THE. INTERIOR vo. wee os 


ie that: the land: nad a . prospective ‘oil and gas. valve. and ‘offered B.. oan a i, 

ra ce field. for. prospecting operations, rendering ‘unnecessary’ ‘procedure under’ iz (¢) it ol 

eee me 1 the oil: and gas” ‘re gulations as a basis for requiring” ‘the. entryman: to. ‘file ae 
0. “ahiy eorsent® to: ‘a reservation of the: coil and Bas) content of the Jand | ‘to ‘the Ghats 


es Government... 


“It is ‘rus that the iT Fain: gas’ lease painted by’ ‘the “giatee was: in . oe 


poe eee “thé. nature of a prospecting permit’ and: ‘covered many. widely seat- 
re tered tracts.° But the State: accepted yearly rent and continued. the - | 

— Yease, ‘for ; the: particular tract: here: involved. - Tt would seem that ~~ 
ee _ under these. conditions the land. should’ ‘be considered as’ having been oe 


o ‘reported as being’ valuable” for oil and: gas prior to August 225 


3 e 1927; ‘and-that’ it would ‘be’ incumbent’ upon the’ State to prove: the. | - 
ng ee “ jonmineral: character of: the land, or’ waive its rights: to oil: and gas’. . 


~ ‘therein. in accordance with. the provisions | of the act. of July 1%, 


y ee 1914, vipa, ‘before it’ could be regarded as haviitg completed the : 


7 a oo galection so as to’ effect’ the passing - of equitable title. *The State 1 


_ « : | Ain. its appeal has-cited and quoted excerpts from the case of Wyoming 
ha Ve United States. (255 U.S. 489). But the situation. was different _ 
there’ because the ‘State: had ‘done’ ‘everything. necessary and” had. 


ae ‘fully completed. its selection, before. any question | as to the character. ~ 
of the. selected: land. arose., In. the present, .case. the selected, land was ~ 


ae reported: ‘as being: ‘valuable for: oil and eds prior: to. the time the State 7 ee 
completed. its selection, and. equitable title has not: passed. | 


‘The report of value for oil and gas contemplated in oe act of | 
- July 17, 1914, is the prospective value. See Foster v. Hess. (50. LD. 
276). The action. of. the State-in: granting . an,oil.and gas lease was: _ 
“tantamount: to an oil. and. gas classification, and this.classification 
was confirmed by the report of the Geological. Survey dated July 10, 
1929, and ‘subsequent developments. have warranted the inclusion. of ) 
the land within the boundaries of the geological structure or a. 
; producing oil and gas field. ie : 
~The State contends that the characte of ae deleted fand, should 


be. determined, as of March: 9, 1915, ‘the date. when: the selection was oe 


- a _ originally’ ‘made. There’ is ‘no: marit: in. ‘the contention. because. it 
- ~would be. equivalent to saying: ‘that. ‘equitable - title passes on: the .- 


ts ; acceptance of a: selection list in the local. land: office, regardless. a 
“any question of. validity of base’ or other defect. “It is ‘clear: from i“ 


the: language ‘in the: Wyoming case, supra, that equitable title does. - 


Gane Fe “not pass. before: completion of the. ‘selection: ~The selection in this) 
oe 2 case was not completed March. os 1915, ‘and in fact this: Department Re “ 
takes the view that said con has not yet been completed, inas- 
much as: the State ‘must satisfy the Department regarding the. min- ee 
.  eral-or nonmineral character by reason of having granted an oil'and == 
i gas. lease prior « to. the time. soe completing the": selection in 2» other ee 


ae “respects. en ee ae 





i 


oe ee “DECISIONS, “OF. THE: DEPARTMENT: oF THE: INTERIOR : 479. ce Bs 


The. ‘State further: dontends tats waivers. of. Aniieeals: can. not. i oe 


ae a tally be required. from the: State of New Mexico, and. that. - abe its” oo 
“1 officers:consent, to. such waivers their. acts are illegal. and void; citing — ee 
25" Section, 10. of.the. ‘Enabling: Act. of June. 20, 1910 (36. Stat. 5BY,. DOL )¢ ss. 


. The Department: i is not. impressed. with this argument. | Only. non- ; ao 
amineral lands could. originally be. selected... The act. of J uly. LT; 1914, 


fe “has: made possible the selection of lands. valuable for. oil: and gas, 


“with: reservation: of: oil and:-gas. content: to. the: United: States. It any une ae 


a “State: is desirous. of ‘taking advantage. of this further. right’ in ‘gelec- . a 


de tion: of. lands \it. may do-so... Its: title. will be. restricted and. it will. 


_ | “shave ‘no more. ‘to. convey:. than: is granted. If..the State of New 9. _ 
ire Mexico. attempts: to select. land. on is valuable for oil and Bas, eG 
ose within. the meaning. of the act.of J ruly. 17, 1914, it will either. waive 9. 7”. 
_ abs. right to.the.oil . and gas content herein or suffer. rejection,. ie) ee : 
cancellation, of its selection. - - Congress has not. found that the. ee a 
of New: Mexico, or any: other State, may | not. make: indemnity school « : 


eae land. selection: with, reservation of, some. mineral to the United States. * 7 
oF 7 See the act. of April 30, 1912 (37. Stat. 105), ee bine Se 


For the x reasons hereinbefore stated the decision appealed fro om is. ; 





ABANDONMENT oF WELLS on. om AND GAS PROSPECTING: 
: _ PERMIT LANDS - ie 


| Ixsrevctions 


| Deparraenc « OF THE p INTERIOR, | 


be » Affem med. . 


em 7 erie, ee : Maskinigton, D. 0., March, 2, ite | a8 
ie ee "Den HE “Dumeron, Gronoarcan, Survey; ee he 


“S ‘Tue ComMissionzr, GeneraL Lanp Orne ‘ eS : as 


The: following procedure: for. hdr of ‘well on™ foil cand: ee 


Serge gas Prospecting perniite 3 is: approved: and t you will govern. votre ype oe 


“Ae Whenever in the ‘opinion. ‘af de supervisor oe oil ani gas. oe a 


ae ee any well. on: a. prospecting permit should be plugged and 
eS ~ abandoned, be. shall call: upon the: “permittee or. his. authorized: agent ea 
“te perform the’ necessary. work: (See: Operating Regulations, Bee es 
oS L(a) and (e).) If.steps to: perform the required work are not taken. 
"with reasonable. promptness, the supervisor shall report to the Geo: 
ie E: oe logical. Survey: stating ‘in detail: the-conditions that: exist, the: efforts Se 
.. made by him to'have them. corrected. andthe results: thereof, the aps 
oe proximate cost: of abandoning properly. each. well involved, as: well, ass TS. 
ca information. available. as to the financial ‘statis of the. permittee: and ey 
ee ob the ° principal: < on. 1 the: bond, if other than’ the o-pemmitions, and shail ie ee 


ae ceedings: throu Wh tk 


eae 


es “180 DECISIONS ‘or THE DEPARIMENT or THE ‘INTERIOR io “DvOL. air ty 


| a anise? specifi recommendations as” £6 the action. to be reuired of | a 

oe ak the ‘permittee, aor re 

a, ‘The Dir actor: ot thie Gestouien. 1. Survey: will i immediately: — oan 
oe Abtiee! by registered mail on:the permittee and on the principal-on — 


- a ov ethe! bond, if- ‘other than the permittee, at: his. record: address: (copy: ee 

- being: serit’ to the’ supervisor and to the General Land Office) allow- 
[oe ae thirty: days from receipt ‘of notice within. which: 0° jnitiate pro- 
ae the. office: of the. oul: and. gas ‘supervisor. looking:to | ae 
io the: ‘Tequisite abandonment: in accordance With the: ‘operating regula 5 ae 

- tiens; and. will: transmit - ‘by’ regular. mail to the home office of ‘the _. 
x ponding surety company a@ copy of such’ notice, advising the surety ets 





- that unless: satisfactory steps. are taken to comply. with the-order — 


a : ‘within the’ time: allowed the Government. will protect: its interests by : 


es a appropriate proceedings, and will look to.the surety under the oe. = Ze 
a to: perform the necessary work or to. defray the cost thereof. - 
+ *8. Upon. expiration’ ‘of the time allowed’ the supervisor will snake = 


mh a, field investigation aiid: report: the then’ existing: facts as disclosed 


ee by such investigation to the Geological Survey. - We | 
arr aoe Sa the supervisor ‘shall: report. that siitistactory: tape teal” 
- “Seeitlcwnmene lave not been: taken, the Geological Survey. will imme-. 

Sy. diately notify the home ‘office. of thé. surety company, reporting | all 


pertinent, facts, stating. the estimated. cost of abandoning each. well 


-. involved, giving: any information: available as to the financial status 


of the principal on the bond, and allowing: the surety. ‘tchinty. days: | 


op - to a what action. at desires to take. - 


| / If the. surety company so ‘requests, the. Godllogiéal River: 
“ehrongh: the oil and gas supervisor, will prepare. specifications for - 


Pal performance of the. requisite abandonment at the cost. of the surety — 


and issue. invitations. for bids, in triplicate, to three or ‘more respon- — 


te sible: contractors, and the supervisor will forward two copies of all: 
- bids received to. the: Geological: Survey with:a: report.as to the reason-. 


Es _ ‘ableness: of: the: bids; “the: oe of the’ ‘widens, and: his, récom= es . 


es 2 mendation. £3 a 
6. The Geological! Surrey evil focnard< one copy. ‘of all such bidee as 


Bore. received. to the. surety for consideration. If the surety company ace - ; : : 
- — os cepts one of the bids. and. authorizes the. necessary abandonment work =~ : 
-.- tovbe done by notice direct to the bidder, upon. notification thereof — ae 


a the Geological Survey, through the. supervisor, will direct and. super- = Saga 
ee - vase the performance of. the: work. without. ‘expense to. the surety. ; 2 : 


rece “When the. work i is completed to his satisfaction the supervisor 7 7 


oe “il so notify'thée -ontractor and will make a report. to the Geologi- rae i 
» *-¢al Survey andthe Department. will notify the: surety company that. \ | 


| ~ there will be no. objection: to release of all liability under: the bond | : ee 


ae after the — company ; inakes direct payment, to the contractor of a pa - 


: a - oe bid ee 


ee ae “DECISIONS: OF. THE: DEPARTMENT. OF THE INTERIOR ASS: ae 


ia. Tt the sutetyee company. decides that it; Bas no: écliabulity i in. a aa ae 


; - - “ease: or: fails, within the time allowed, to. take action’ or. to request i 
on ee _ the. Geological Survey. to: take. action looking: to-performance:: -of the. 22 
_ tequisite abandonment as-herein provided at its expense, the Geologi: | 


| eal Survey. will. submit. the‘case to the General Land Offfice,. where the — os 


ae same. will: be, considered. and recommendation made to the Secretary > 
Saas. Of the Interior for the institution of suit against the surety: company 0 
-. to recover the: damages sustained | by the Sheen States. by reason 9 
ss a of? the failure. of its. “principal. to. abandon. the. well. or wells, such. ay | 
e damages to be considered to be the estiniated cost of plugging: and: os 
o te abandoning. the. well. or. wells. as: reported by. the Geological Survey: ee 
In case the General Land. Office is of. opinion. that the surety. com- as 
~~ pany is not liable or: for other reasons that suit will not lie to recover — ae 
the damages reported, a report to that e effect will Ke submitted to the. nb 
Bae Secretary. for consideration. . aoe 


ie Ms 


These instructions supplement the. fciaiciond of: Aipeil-2 23, 5 1908. 


a ri 52 L.D. 358); and all a of those instructions Inconsistent es 


| her ewith are je hereby. revoked. ee as Pee 
Be a ee nee, Soe ae le Ray Loman Wason, cee 
Peg Tee | Secretary. 


a "SUSPENSION OF ANNUAL ‘PAYMENTS. OF RENTAL ‘UNDER COAL, 
OIL, AND/OR GAS LEASES—ACT OF FEBRUARY 9, 1983 (47 STAT. — 


798), AMENDING ACT oF. FEBRUARY 25, 1920, ‘BY ADDING on 
THERETO | SECTION 39. | | 


| Reounanions 
“[oireular No. 94) 


“Dararrarec « OF THE 5 Tavrerion; x - ee 


~ GENERAL Lanp Orrrce, 7 cay nS 


| Washington, D. C.. 3 ar: 3, 1988. 


ms Ruersrers, ‘Unrimn Sraras tas Orrices > 7 % see 
et By the act of February. 9, 1933 4a Stat. 798), the. cerns ha ar so 
oo. February 25,1920 (41. Stat. 437 di is, further. amended i by 
av thereto the following section > e ee al 


ou Sec - 39. ‘ty the event. the ‘Secretary. oe ‘the Taters ior, in “the interest : of oon. - . * ae 


7 : eration shall direct. or ‘shall -assent . to, the suspension of. operations: and : : 
ape: a production of. coal, oil, and/or. gas: under any lease granted . under. the ‘terms . Bees 
te a ag COT? this. Act, any. payment. of acreage rental: prescribed by” ‘such lease likewise. ia oe 


shall “be: suspended during ‘such period of. suspension of operations: and: “pro-. 2 . ie 


< “duction; and the term of. such: lease shall be extended: by ‘adding any: ‘such: . ~ ee 
wee, Suspension period thereto: Provided, ‘That: nothing in. this Act. shall. be construed’ -—s 


3 as. affecting existing leases within the borders. of the. naval petro oleum, reserves | 
Ca “and naval oil-shade- reserves. : : ay oe _ : ne aie 


z ae "DECISIONS OF: THE DEPARTMENT OF THE INTERIOR acces ee 


“The: provisions fF the. act: apply to. oil and: gas ‘anid: ‘coal’ ‘Léases: eae 


ney 2 gheres in the interest of conservation, suspensions of: operations. and. a 


e production: have been or. may be directed or assented to by the Secre- = e 


7 | i tary ‘of the. Interior whether the form of suspension is by order of : Hen 
Ja the. ‘Secretary: of the Interior, by: reason of the restricted-drilling . ~ 


oe ] clause now inserted in the secondary or (b) oes or n by the granting ne 
7 Of: such. relief. upon: application by the lessee: | ae 
=, No: payment. of. rental under . such’ ‘leases “80 svaiapeidad i 1s: “pheres: pier 


| = fore: required: to. be made during. the suspension periods, beginning rs. 

— with the first. annual, rental date after suspension, or. after the date | 

of the act. when suspension was ‘then in effect, and- -continuing until 
the s suspension is terminated, by revocation of the order of suspen - 


: - - sion, direction by the: Secretary, or his authorized. representative, to ; 4 
ae comes the lease, or by resumption of operations by. the lessee. aaa 
While the act does not relieve lessees from payment of monies Ceca 


. ‘getrued. prior ‘to. its date on ‘leases her etofore suspended, such lessees. 


who are now in’ default in the payment of past rentals. accrued dur- . i 


ing suspension | of operations and pr oduction™ under their leases will : 
be allowed to. defer payment of the amounts due until. termination: 


of the. ‘suspension, ce OF until otherwise directed by. the 7 
me Secretary. 7 _ oe 7 i ge" ba 
“Relief: from ‘payment of rentals. andes Sepouted ie will aor 


ae ba: affected by: the: payment” byt the: lessee. of ‘compensatory, royalty | 


| ~AIn-lieu. of drilling offset wells: 
In computing: the term of any oil and gas a thie aa it any, | 


: subsequent to ‘February. 9, 1933, during which operations and pro- 
duction under the lease may be: ‘suspended in the interest. of gone. 


: servation, will not be consider ed as a. part: of such term. 


ee: suspended preference right’ to lease the second ary or eye acre- hut 

kee age of the permit will no longer. be granted to: applicants. for lease 

“ ynder Section 14.0f the Leasing Law. Those who have accepted. | 

“ such rights” in lieu of leases with. the ‘restricted drilling provision. 
. authorized by. the regulations will be given. notice and allowed, 60 < - 


i na days | from ‘receipt thereof to execute and. file Jeases, | such leases. os 
a he hO contain the restricted drilling | provision. Any. such Tease, if. as 
je issued,. will not. require paymerit of annual - rental, thereon anil 2224 


Pos . 4 drilling and producing under the lease are ‘authorized. | “In case, vafter 


ot ‘notice, the holder of such. preference: right to lease fails to complete~ : 


= my the Tease.” no further. right to: lease the Jond will be: recognized, oe . 
| the permit: will be canceled. © | oe ate 
The. provisions. of. the: act. ie to. fou Leb ce. eine suspension, | 


= ope. the. requirements: of: Section. (2-1) of the leases: is made in. the | ae 
cE oe “interest: ‘of conservation: : -However,:a- coals lessee will not. be. excussd” Pre: 
. from: ayihent 6 of annual rental where the require ved Pecancae ae eas 


N, 





oe eee be DEGISIONS or THE DEPARTMENT ‘OF ‘THE. iNTERIOR | ESBR aoe 


oo be 1 1286 3 is’ s imodified to a slackers anni ida provided : in the. a es 
Pr ¢) 1 modified. to. require no production. where the. ‘application. for such cae oe 





~ modification: is made carer eine to. the pa beracea ie the. year for a 


z which tb the relief i is arent | Cee 


=e concur: ee ee eh eee oct 
We. G: Mexpewnarr, — ee ee ae 
ee Director, “Geological Survey. 
| Approved: Bete ee ee 
Ray, LyMan Wuer,, ee . Oe ee 
ee te " Seoretary.. ne Pe 


ee he “Commissioner. oe oe 


| BORNEAN CHEMICAL COMPANY v, UNITED STATES BORAX COM: we oe 
‘PANY AND WESTERN BORAX COMPANY; UNITED } STATES, ieee 


INTERVENER , 
| Decided March. 8, 1933" 


a Mrnuat, Lanps—Tmar ‘ “ Sorat Borars” IN Gexepar, jase Acr—Kmwrm, eS ae Pate 


a. ~The. Henn : sodium porate sin. ‘section 23° of the Ledsing Act! of” February 25, en 


1920. (41 Stat. 487), related to the character of the deposit as found in the | i 


- ern ‘therefore, the fact: that the: products. produced: from kernite, ‘a 


ee sodium: borate mineral, such as: borax :and. boric acid, ‘are ‘chiefly wae ai ee 
ae for their boron content, does not exclude, kernite fr om. the puter of aes ee 


._ ‘Mavexay I Lawps—Ss0, 93; Gayman Teasing | Aor—Srarorony. Consmnuction.: 


ate MuvmRaL LANps—Oprnr0 Evioence—CoNruterine Conciusions,, 


Considering the circumstances: that: led. to the: enactment: of: section. 23° of. ‘aie a 
eS -. General. Leasing. Act) (see 41 Stat: (448). ‘as disclosed ‘in the. ‘proceedings ~ anor 
"before the Public: Lands Committees of: Congress, by. the. -phrase in that cane, 
section | reading “ disselved in. and soluble: in. water. and accumulated. by. ee a 
ce ~ concentration ” ” was niearit natural evaporation residues dissolved ih and. 
accumulated ‘by surface ‘or ground-water’ ‘drainage in ‘the: form of brines: pee ee 


~ - and: later: crystallized: 


f : 


“Where expert opinion. evidence conflicts as to whether ‘the deposits ot sodiuin, ie 
"borates ‘in° question were natural ‘evaporation. residues dissolved in. “and. ee 
eink accumulated | by surface. ground-water drainage’ ‘or were -hot. springs. prod- Bate 
aes ‘ucts. of: fumarolic: type, ‘and: such: opinions are. no: more: than. theory. vam 


“assumption and no way proved, if the Adoption by the Department. of the 


~ more’ plausible. and ‘probable theory. would. run counter to the conclusion. oe 
of eminent scientists on a highly technical question, ‘and subject a imining 7 os. 
 @laimant: to the probable ‘loss’ of ‘all: benefits from. his | explorations: and were 
: development: at. largé cost made ‘on the faith of ‘an’ opposing: ee the For gees 


- _ Department. will adopt. the: latter. theory, in. disposing: of. the. ease. 
Mi iNERAL ‘TLanvs—Lope' ‘AND! ‘PLAcns:Daposrrs—CoLeaanire: ‘AND Unies, 


“Where deposits of colemanite and: ulexite have been. located : as Biase aan : 


"reliance ‘pen: a b DEee ce in the Land Department: to permit the patenting - eee 


lige 2 


pee ee "DECISIONS oF THE DEPARTMENT - oF THE INTERIOR. Vol. oe 


of lands containtig: ‘such. qainerals. polly. as ‘placer: jocations,. ‘the “Sunes - 
ne “claimants should not. have ‘their rights assailed’ because the: deposits a tee 


‘more’ ‘appropriately be deemed lode: in’ form and | character. be ee a ie 


We : Fepwanns, Assistant Seoretary: San eo ee ee eee 

Pale. On October 26, 1927, the nied . States, Borax’ Company ale cae 

. ikea entries in. the Los Angeles land district'as follows: 

044251 for-the: ‘Keen: placer, covering SE, and 044266 for the Big i 
cs Keen No. 2 placer, covering lots 1 and 2 and NW, Sec..,18, ne. 


. RT W., S: B.M. The Keen placer is alleged to-have io located oe 


oe October. 3, 1924, and to be. valuable. on: account, of mineralized shale - x : 


ao . yielding bene get,’ The Big Keen No. 21s alleged to have been. ae : | 
~~ located May 2, 1925, and to be. valuable ¢ on. account of deposits of. mae 


: sid | ulexite. - & a 
2 August 1, 1998, the same company aah eiplicatiod 045946 for” on 


( a hae Little Placer; covering SWYSWYNEY, Sec. 94.T. 11. N, RB. oe cs 
> W., alleged to have been located aed 11, 1926, and valuable for. | 


: a deposits of borate of lime. - | Re ae 
~» On’ March 21, 1928, the Western Borax’ Gain pany: ane inuierdl ne 
a “entry: 044801: fork the: Tincal: No, 2 2 placer, covering. SWi, Sec..24, T. 


- EN. RB. 8°W., atid on April 24, 1928, made mineral entry 044800 for ie 
a the Tineal ‘placer covering the SEI, of the same. section, -township, pee 
BP oui ‘and range. The locations of Tincal Nos. 1 and 2-are alleged tohave 9. 
been made J uly 28, 1926, and the application for patent is based Upon ae. 


oe ‘discoveries: of valuable deposits of “borates of soda or tincal.”: 
'. On June-1, 1928, the Burnham Chemical Company filed. applica- ae 


oe Ar aoe 045676. under: the: provisions: ‘of the General Leasing act of + 
"February 25, 1920, for a sodium prospecting permit: covering all the 
ae tracts, above: described and other lands, and followed it. up on Ju une 7, 
ke _ 1928, with a “protest; against the issuance of patents. for the ‘Tineal * | 
+ Nos. 1 and 2, and ‘the Keen and Big Keen. ‘No. 2, on the ground that “+ 
>... the deposits cud in.said. claims were: subject to erepoattion. oe rie 


es under the provisions of the General Leasing act: = 
On Octisbet 25; O98. thie: Geologival: Siinvey veported that ‘thie’ ‘lands’ ae 


‘ in. Sec. 24, aD. ui N,, R. “8 W., contained sodium. salts in commercial : a 


| - quantities and. ‘were subject. only to lease. On J: anuary 21, 1929, the : 


- Burnham Chemical Company filed- application: 046681 ioe a Stiga mi | 
+ Tease, covering the Sz and SWUSWYUNED oo the above- mentioned ra 


a Sec. 24... : a 
On ‘Noveinbar’ 23, 1998, ths: Comanies loner: of ‘the Geséral: Larid. } 


ae . Office directed.a hearing. between the above-named. permit applicant . : : 
“o> and the: mineral applicants. to. determine whether or not:the lands. 


“within the above-stated: mining locations were ‘ ‘valuable for sodium. ~ 


in any'ofithe forms described in the Leasing Act of February 25,1920, aie 


ao and : So known | at t the date of the b RESpeCEIYS: placer. mining, locations.” oe L 


| ee “DECISIONS: OF THE DEPARTMENT OF THE INTERIOR | Pe ‘185 eee 


oy ~The b purdein ee proof was plicéd: upon the. perils applicant to show. oes oe 
_ >. that. the: land was valuable for sodium within the meaning of the =. 
act, and it was directed that:the Government be ‘represented in: order * Cs 
a nee all facts relative to. the mineral character of ‘the Jand_ es ga gitee e 


: -. ua brought out.” eas 
pore the: eer ddueed , thie haart the: ‘popstar held: a bie 


: en discovered: first: :ORS the 


4 i saeleteeee and, effect, that: borate of. sodium: had. not. been: discovered, oe a 


= “nor could. it. reasonably be. presumed to exist upon: ‘the three. ‘Gana. ee 


‘of the: United States Borax Company; that the sodium borate dis, rc 


- eovered upon the two locations of the Western. Borax Company Wig 
x ‘not within the purview of ‘the act of. February 25, 1920, and re ee 
. priot discoveries of colemanite and, ulexite thereon. were ‘sufficient to ee 
.. validate those claims, and recommended pejection of the applications ee 


of the Burnham. Chemical: Company. 


~The Commissioner held that the elaine ot the: United States Borax ae 

ad Cofpany. were valid upon ‘the same grounds that were assigned by ane 
the register, but as‘to the claims of: the’ Western Borax Company, ie ee 

~ substance and. effect, his ultimate ‘conclusions’ were that valuable - asa 
‘deposits of calcium porate namely, colemanite’ and. ulexite, were 





st iba clatms: and: the: ‘urtt 
actual knowledge at. that time by. the claimants: thereof of the exist=.. 


jittle: ‘Placer;: witheut.~ 


‘ence of the underlying sodium borate deposits, and that the. discovery’. - 


of such: calcium’ borates. Was. ‘sufficient to validate the claims; and | 
therefore consideration of the evidence’ as’ ‘to ‘the origin. and: mode ‘of. 


: i. deposition of the sodium deposits with a view to the determination i 
of whether they were sodium: borates: within the. meaning” of the‘act. 


3 of February 25, 1920, was unnecessary.» The Commissioner’ accord: Gn a 
- ingly affirmed the register’s decision and held the permit, application - 


of the Burnham Chemical. Company for. rejection, frc ona. -whick, ‘hold. i 


ing the Burnham Chemical Compariy has’ appealed. — 
Section i of the e Leasing Act. of f February 2 25, 1920. a Stat, 48), oe 





: ae or ‘gas: and lands ‘containing. ‘eh: Deposits: Srnea ye “the” “United 
ie States: ae Shall be: pibject, to ‘disposition j in the form: and: mane. 7 
Loos Ter oid by: this Act *.* *”) and section 37 of: the act, pro: oe 
2 vides that such. deposits “in lands valiiablé for such: minerals ie ane oe 
., shall be subject. to. disposition only in the form and manner ae ae 
~ “vided: in. this: Act except as to valid claims existent at date of the we 4 


ee passage of this Act and-thereafter maintained ”, = one. 
‘Section 23 of the act authorizes the’ Seoretaxy 4 Pe ee ‘prispoct! eee 


fo ine permits “ ‘which shall. give” the exclusive: right to: “prospect for’. oe. 
eS ~ chlorides, sulphates, carbonates, borates, silientes;’ or ' nitrates: OF S02." 5 ey 
“dium dissolved in’ and-sobuble: tv water, andy wot i - Ls 
mero centration, @ m, lands belonging, to ane: United: States ee ee 





hale, 


idee ated: oy ‘con ea 


- 4 
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Pease tes The a oe peo in. ection 23 were. eotned: in | the a 
apc a amendment thereof by act of December 11; 1928 (45. Stat. 1019). ee 

a Ae The. evidence. shows. that. the locators . ie the. ‘Tincal: ‘Nos. ds and . _ 
ae 9, locations began exploring the land. by drilling on July 25, 1926, ° 
~and prosecutedsuch operations: to the discovery of boron minerals ee 


in commercial quantities.. In clay shale beds between..650. and: 1046 


“feet-3 Ins :depth from the surface, lime. borates consisting of colemanite Be a 


eae and. ulexite were. first - encountered and. immediately: thereunder. shone meee 
the same. drill hole. larger and ‘much. more valuable deposits | OE + Ge 
ices sodium, borates | were found in .the form of a new. mineral pre-  ~ 
oo viously disclosed. on ‘the adjacent NEY, of ‘See. 24,. called kernite, a 


ee " "with. which: i 1s. associated. massive: borax; showing: no -erystal. outline. oe | 
~The. ‘Western. Borax. Company i is engaged in. mining -this. kernite, 


ae for the manufacture of commercial borax. and boric. acid, and. iad i. 


aes expended. at the time of hearing over. $250, 000 in exploring. and — 

os developing: the ‘deposit, and, as above’ stated, applied fora mineral _ 

patent. based upon. its. discovery, but. furthermore contending. in. 
~ this case. that. the. antecedent. disclosure. of the lime borates. men--— 
tioned, as. the drilling - progressed, ‘served -to. validate their claims. ae ee 


| ‘Drilling for- borate: minerals on the: Keen, Big. Keen. No. 2; and © 
te. Placer claims. by. the. United States. Borax. Company. took 


place: after its officials knew. that.valuable deposits: of, sodium. borate - 


had: been discovered on. the NEY, of See. 24, 11 N., R. 8W., and. on: ° 


Sec 19. of T. li N., R. ve W., and was. discontinued. ‘after the “calcturh : 
a borates. ‘were. ‘encountered in. commercial quantities; patent. being . 
: requested. on account of the same. While-there is evidence both for ~ 
and. against: the. probability: of the existence of. valuable. deposits Of eae. 


eS kernite. and. associated ‘minerals. under. ‘the. three’ last-mentioned a0 


ae claims, it Is not: certainly’ known. that. these. claims are. valuable. for 
- sodium - borates: bys the... actual. disclosure of, such. tninerals within 


i . . those claims. 


The euidence. Sore is by no means ; convincing, “thad: the commer- 


see - cial. products: made* from. kernite,. namely, borax: ‘and. borac «acid, : 


i a. are. valued. because of their boron content, and. that the sodium ale. es 
= ment i in the borax: is not. important i in. the uses to: which’ it is put, and Sean 


oe the: contention based thereon: that. kernite therefore 1 is not. within the ‘ | os 
- purview, of. Sec. “28. of the act, will be put. aside. as ‘untenable. {The os 


+ aet specifies among the salts. ‘named, « ‘sodium borate”, and relates 
to the deposit, found: in the ground, and:it is immaterial.what.con- 

-. .-. stituents. thereof are: the. most useful. after.it has been.made intoa 
os commercial commodity. . ‘Tf that. argument. were. valid it would,. cn 

~ / course, follow that :no. sodium..borate. from which. borax. is :made ~ _ 
-. would: be within. the. ‘puryiey of the Leasing A Act, either, as. sit. it origi: -_s 


gree ; nally: stood 0 or as, s amended... 


fee _ DECISIONS OF. THE, DEPARTMENT. OF. THE, INTERIOR | BT ae 


“The principal contention. Jiowever; upon ack the: iver: can oe ; . 


| os ants rely, i is that. the descriptive terms in the original Sec. 23, reading : ee 
=“ dissolved in. and soluble in water and. accuinulated. by ¢ concentra. oe 
— tion’? cs referred solely. to deposits of : sodium salts.such as those known 0. 82 


to exist in the desiccated. lake basins in. the Western States in: ‘the a ss 


- form: of brines and, dry: residues thereof, concentrated. by the: evapora- 9 
oan tion: of the lake water; and not to. the Kernite, deposits under-consid- 
.. eration, which were not laid’ down with the sedimentary shales’ in: ee 
which they. are found, but later introduced therein as thé result of . > 

~ molecular: replacement of ‘the shale. by’ the kernite, due’ to: emana- 9 
.. tions of boron-bearing vapors. and hot waters, under. certain. condi- aoe < 
tions of pressure and temperature, from hot: springs: below,and that. 9 


: it the tincal, or. natural borax: associated with it, | is-an | alteration’ of ee 
=Tt 18 , difficult to escape ‘thé songlugion that the Gorda « ‘dissolved ae aoe 


in and. soluble: in water and ‘accurhulated - by” concentration ” were” 


: _ “intended Aas. a. restriction upon the’ operation. of the act. In its. ‘appl. i. ae 
| tation’ ‘to. sodium salts: mentioned therein, though: far from supply-- eee 
“--dng-an. incisive: criterion. for determining what. sodium. bor ates are. 


_. within and what. without the purview “of Sec. 93: Taken: in’ ‘the - Og 
v8 ‘broader signification, the” words: ‘ ‘accumulated ' ‘by: concentration ” eet 
~ avould apply to the mode: of d eposition: of mineral deposits: generally ‘s 


Z ee ‘and’ the’ words so ‘understood would appear to be' mere surplusage. bee 
me It is a general rule’ of: ‘statutory - ‘construction: that every word’ of # | ee 
“statute i is tobe ‘given force and effect; if possible, and' where ambig- - a as 
mous and uncertain in’ meaning, tesort may be had to extrinsic aids, 


‘such’ as consideration of the history of the passage of the act. ‘Exam: a 


: ae ination of the reports’by: the Secretary ‘of the Interior to: the: ‘Com- S ne 
- mittee~ on’ Public’ ‘Lands ‘of the~ House of: ‘Representatives; ‘and eee 


statements made by well- informed witnesses before the Public’ Lands: ee ks 


—: Committee on the original bills: proposing the leasing of: oil, gas, a 
Ts . sodium, and: the. ‘like, particularly’ ‘ALR. 406, 64th: Congress, sand. ee 
= FAR. 14094: 63d: Congress, “which. ‘were’ ‘progenitors: of ‘the bill that ee 


eventually: ‘begamé’ the: Leasing’ ‘Act; show ‘that’ as -to-sodium. and. _ . 


ae : _- Potasetamn salts the. ‘committee's Ss attention was + dir ected. only to. hort = 


ae and that thei aniéde: of deposition was substantially a as: s described din ee 


a ‘the language last above quoted | from Sec. 23." . ae 
‘The report: ‘of: ‘Secretary ‘Lane, ‘dated March’ 24, 4914, +6 the: hen: Re ae 


; 2 = mittee, contains this- statement. as. to potassium and: sodium : . These . 
deposits: generally occur. In’ “dry” or nearly. dry: basins or beds -of a eee 
> former ‘Jakes. in ‘which: the: minerals from, the: surrounding. oueye eae 


| have drained and concentrated for ages.’ 


ear | DECISIONS oF THE ‘DEPARTMENT. OF: THE INTERIOR | a Col ae 


he ae hearings on 1 the Hotise Bill No: 14094, ‘the Durdétor of the . . : 


- Geological ‘Survey wv was: asked by the Chairman of the Committee : 


“Doetor Smith, will. you. now give ae: Sach data’ as you have. with aaa oy 
to. ‘the. area, quality, . where. found and value of the- Sodium: Jands ‘that. this a Yh ae 


om is presumed. to ‘embrace. 


Smith: In a way this bill will; 1. suppose, Eesha: ince: of the: ao oe 


visions: of the. present law for the. acquisition. of salines’ but I. do not know ‘that, a 
pata ‘have: “BBY: special: Statement to- miake: régarding* ‘that: feature: Of? the: pill: 


“of course we know that'in such, areas as the Salt Lake. Desert. or out. in Nevada. 2 : 2 
or. Black Rock Desert, they simply have to. scrape up and Suslfy: the salt ton ie Fo 


the surface in order to obtain the sodium chloride. | 7 
ia RAKer: ‘Is that: common salt | that. you get in our sodium: beds? 


- SMITH: Sodium: chloride ; the ‘common salts sodium salts. ‘would come - hee 


i. ‘ae that head. ae 
‘Mr. RAKER: That would take j in’ ‘all tae: Salt. beds? - 
_ Dr. ‘Smrre: Yes, the salt beds of. the Western deserts. 


Tt. further. appears ‘from. the. record. of the heseiaey, oe. oe 7 
- Public Lands. Committee, as. to borax and borate deposits, that the 
| information. given. the committee. was that borax ores at that. time 
were found in colemanite and mined from, land | in. pea holding, | 
which the bill would. not, affect. a : 
“Mr. “Hoyt. S. Gale,:a” ‘geologist, in ithe course - of his testimony £6 
- the: contestee, expressed the opinion as to the: language: of Sec. 23 
? of the act above quoted as “an attempt to define the two. stages. of 
_ evaporation to form residues in. these deposits; first, -concenitr ation | 
to.-the. bottom of the brine: fronv- which. the salts may later, have “3 
crystallized ; perhaps more or less completely. dried up.” | 7 
Geologist: Joseph Jensen. was substantially of the same “opinion. 
There. does not. appear any other. reasonable. explanation. for the — 
inclusion’ of. these words in the statute, other. Ahan. above. “given. by. 
 Mr.’Gale. ~ | Rete ne pate 
_As to requirement of solubility i in. 1 water, it is ‘believed: the srovde 
“dissolved in and soluble ” were ‘used in their ordinary signification, 


ogni: ‘thatso” -understood: ‘kerniteis* ‘soluble: anomater: according: tothe. --- 


~ weight. of. the. evidence. No warrant. is seen. for reading. into the — 


~ statute the words. readily. soluble in. cold. water ” or. for. refusing a. 


to consider . kernite soluble because of a theory. that: during the | 


_ process « of. disappearance of the solid kernite in the water, At under-, ys 


- goes a conversion from. one sodium. borate, kernite-. (Na,0. 2B.03.- » 


- 4H,0. ) to another, tincal or, borax (0,0. 2820s. 10H: QO. ) by taking | os 


ap: sIx molecules as water. 


As to the origin . of the aa io the ‘deadad ‘weight. of eae 
_ expert opinion. evidence is that the kernite and its. associated min- StS 
_ erals. are.not. natural. evaporation “residues: dissolved in ‘and: accumu- — i oh 
~ lated. by surface or ‘ground: ‘water drdinage, but are a hot. spring. _ on 
product « of fumarolic. type. “Able and prolonged .¢ cross- examination oo page 


gi "DECISIONS: OF. THE, DEPARTMENT OF. THE. INTERIOR 180 aes 


| ee ices experts for the mineral aan developed, at. ies tha: SS ath 
a these opinions as to the origin « of the deposit are no more than. theory a 
and assumption and in no way proved, and. gives rise to doubts 
whether the known data are sufficiently. adequate or entirely recon- © 
- eilable: with the deductions made. But. it is. also only a competitive... | 
theory, namely, that the. borax was originally laid down with the 
oe Clay sediments of the lake. and. was subsequently. melted. by. heats 005. ; 
‘from ‘some. source,..and. where: there was:no: ‘escape: of the: water:of - 


- orystallization the fused borax solidified. into the massive borax. now. oc: ae: 


ae : ~ found, and where such water did partially escape, kernite- resulted. os 
., from partial dehydration. If it-be conceded that the latter theory ies 
.» seems the more probable. and plausible, nevertheless, to adopt. it: as 7 


- -an-established fact of the case would be to run counter to’ the con- » vo 


ee : clusions. of eminent. scientists - on a highly technical. ‘question, and wae 
- subject a claimant under. the mining law to the probable loss of all 


benefits” from. his exploration and development. at large cost,. made. ‘ ; or 
--on the. faith of an. opposite. view ‘of the form and character of the: 2 


- deposit, by: favoring. a conflicting hypothesis which on more ‘com- : 


plete. study and investigation may be rejected as erroneous,’ For the | . : 
~ reasons. stated=it.is.ield. upon. the’ evidence. in. this: case: that: thie 


deposits’ of. sodiurii” ‘porate: on. the tincal’ claims” are not’ “within the 3 

provisions © of Sec. 23 for the Teasing Act at the time such’ elias 2S. 

were found. = 
As to the laine of ihe United. Sintes Borax SGoripany:: - is howit 

| that’ only valuable’ deposits of colemanite. and ulexite, ‘subject to 

location: under the Mining: Law, were actually found in commercial | 

» quantity, and under. the view above. stated as’to form and-character ~ 


- of the: sodium. borate: deposits, it. becomes immaterial’. whether. the. : : : | 
company. had. Amowledge or. had good reason to believe. that. the 2 


~. gsoditum . borates found in: the. field underlay such - deposits.” It As: 
also. ‘unnecessary. for. the. same reason to consider whether or not 


7 a the: fact that the Western: ‘Borax Company first’ encountered. deposits | Se 
of ulexite: and colemanite i in. the drill holes: which were ‘continuously ae 
. gunk and. which: disclosed. the. underlying much more valuable de-"— Pose: 


posits: of sodium borates, which: they proceeded. solely. to ‘mine’ ‘and oe 

7 . extract, would. invest’ chee with: any rights under: the mining: laws. . ae 

| based’ on. asserted discoveries of ulexite. and: ‘colemanite,. irrespective . 
ce ad whether. the sodium. borates encountered were or were e not ere Dili ¢ 


= a : the purview of Sec. 23. of. the Leasing Act. ~ ie eS 
. The evidence:in the case. is to the effect: ait the: ‘erhite: 5 deposit — 


Pe and: associated minérals are in the nature of a lode having definite"... 
eae hanging and foot walls. ‘But evidence as’ to the form’ and character = 
. . - .of colemanite and ulexite deposits has. heretofore | been. presented to ae 
am the: Land ‘apartment equally justifying their * characterization ag | a 


a 


‘ 
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~lédes; ‘gither: in. So gpicned: ‘tow patents ‘fot ict depots as: a 
_ OF in: challenge. of the right to acquire them’ ‘under placer location. oe 
it ‘appears, however, to: be the. uniform practice: to’ permit the 2 


_ patenting” of: claims for such deposit solely’ as “placer | locations. _ 


Its: therefore believed that mineral claimants who have made their . : | 
~-Jocations in ‘reliance upon this practice: should not have their rights. a 


assailed Because: the deposits claimed 1 might : more appropriately. Be 
- deemed lode i in. form and character. ae ee 
For the reason: “above: stated | he. decision. appeal from is” 


“LANGDON Hq. ‘TARWILL 
Decided Afar che 8, 1983 


*- Om Smare Lanps—O1 AND Gas Lanp s—Prosenoring Peewee —Moranurrexous oe 
‘MinmraLs—WIrTipRa WAL. i, ee : ig fe ts 


Executive order No. 5827 of April “15, “1980, under which: certain oil- shale 2 


: ~~ Tands were ‘temporarily | ‘withdrawn — ‘for’ ‘the ‘purpose » of ‘investig sation, a 
ag examination, and classification; constituted | a ‘withdrawal: from ‘every- form 
te of: claim: ‘except ‘for. metalliferous: minerals, ‘and: a: ‘permit. to prospect. lands | . 

within. the. withdrawn, area’ for. oil. and gas. was. not. allowable: as: long. as 

a the order ‘remained unmodified. or: unrev oked: by: another Executive: order 

or by act of Congress. a ne ogee ay mt 


| Epwaxps, ‘Assistant ead ace Put ey hee is age: 
By decision. of: September. 14, 1939, fhe Coniionee of te ce 


ae eral. Land Office held for rejection. the oil and gas prospecting permit . 
: application of. Langdon. H. Larwill, filed April. 6,°1982, for all of ° | 
Secs, 18,19, 30, and 31; T.4.8., RB. 97 W., 6th P. M., Colorado, on’. 
the. round: that: all of. ‘said township was: ‘embraced in an oil-shale © 


; withdrawal: under Executive Order of. April. 15, 1930, and: that. the - 


we z. Jand applied for: was. therefore not, subject: to: ‘prospecting permit," 


~The. ‘applicant. has’ appealed,. stating, first,’ on. “information an . 


is Belief, that “said alleged: Executive Order* ce “April 15, 1930, was 


never promulgated . and never became binding: and: effective,” and, S 


“Ao 7 : : . 


oe second, that the’ leasing ‘of lands: for oil and gas is: not neceséarily i ae 


: ae in conflict with.the use of the same lands under Jeases for oil shale. oO ae | : 


The. appellant. further states: | 


“Tf the: withdr awal in question, as construed a ‘Said: Gienk No. 1220, had as 


x ever been promulgated. and become effective, then. applicant submits that same oe 


ae would: have prevented. the. acceptance ‘of surface homesteads ; but the facts are, ae 
ag the records of the: General Land Office will disclose,.that. surface lomesteads ~~ a 
~ have been: allowed since the date of the withdrawal order on numerous: tracts ae 
eo? of oil-shale. land within the area in question, © : a) Sas | 


The’ position: of the applicant is, therefore,. that, ‘for. some reason unknown to- 


ae applicant, the withdrawal order was either mever ‘Promulg ated or, in some Od ah 


zo her owny never. became effective. ‘i 


bo a " DECISIONS: OF THE: DEPARTMENT. oF ‘THE: INTERIOR i 5°) ee eee 


The appellant: ‘offend: io prove, it ane pioot’ shoul a’ be: sens ae 


o - vaniitoriall ‘that’ the. geological: horizons where oil. and. gas. “deposits a . : 
ea may be. expected ; in these lands lie. far below. the horizons where’ Ol. ey 


~ shale exists, that oil-and gas, if found, would be withdrawn in a oo 


oe short. time and thereafter. the mining: of ‘oil shale: could: and would: ae oe 


- proceed over a longer period; that these lands lie along the’ summit 2 os 


oe : ofa considerable ridge’ or swell, and that the more ‘valuable’ deposits — - : =: : 
ote. Of oil: shale do not’ outcrop hire: but: rather outerop: a number of 9 0) 


a miles away in the‘sides of canyons, so thatmining oil’ shale’ on ee 

yo ‘these, lands will in all. probability. be deferred many “years: oo ee ot 
The: cited: circular, No. 1220, dated June 9, 1980: (53° [D. 427), oe 
-- -was-a promulgation of Executive Order No. 5327 of: “April. 15,1930. 


-.~ Maps’showing the withdrawn areas were. signed by the. ‘Secretary eee ¢ 


Be of the Interior: and copies thereof were sent to the local land offices. 


i It does not appear that there is any ‘ground, for questioning thie’ 


ene regularity or effectiveness of the order of withdrawal. 


Le surface homestead entries have. been allowed for ae oil: ; 


a orale lands, that’ has. been done pursuant. to the act’ of February 28, ae : tes 
oe 1931. (46. Stat. 1454). In Circular. No.: 1244 of, Ape 3, 198 (88 ae 
: me TD. B46), under: said. act, ait is stated: . Ce 
~The act® is’ ‘construed. to. ‘permit: stock-raising homestead’ ‘applications’ to be a : cee : 
7 made for Jands” containing deposits of oil” shale which lands: and - deposits: ee 
2 by Executive: Order of ‘April 15,1980, ‘No. 5827, ‘were. tempor arily: withdrawn weg es 


O.  < from ease or other ® ‘disposal. and reserved, tor the: “purpose: of  duvestigation, ee oh ea 


ae examination, and classification. 


~ Said. Executive order has. eat eonetraed) as. ry “withdrawal ‘trom : ae ie 


- every. form ‘of claim except for metalliferous minerals: ‘Even. for a bend 
the allowance ofa. railroad | right ‘of ‘way across, ‘certain of. these HS Bhi. 


- withdrawn lands Executive orders: modifying the order. of: April. 15, oe one 


7 1980, have been ngreenty ‘Bee. Executive. orders Nos. 5708; 5128, ee, 


F ; : and 5772. i : 


. There has heats no. allegation. ‘that the ana ae ‘hot. contain, one ee 

_ shale, Under these circumstances the appellant’s argument that ‘the: eo: 

a “granting of an. oil and gas prospecting permit. will not: interfere with: 7.05 
any use that may be. made of the oil shale is. -without effect.. The tem-. 


: | : porary withdrawal is.a. complete. withdrawal, except: against claims — a : ao 
a TOr metalliferous. minerals, until modified . or "revoked ae another ee “ 


| _ Executive order or by act of Congress. otha er ee 
On. February. 6, 1933, Executive order No. e016 was issued and it gs 


| ne reads. as follows: 


_ Upon’ recommendation of the Secretary of. the Interior, ‘Executive Order gree oo) 


oa eee air 


ae ado ecumtuation, and ‘classification, is heretiy. modified ‘to the: rior "ate wee a 


authorizing: him to issue. oil and gas permits: ‘and leases . under the general — = alae 
leasing act of February 25 1920 (41 Stat. ger ‘for any. of ‘the. ae ea es 


. - withdrawn by said order, - i 


son hee OF mh "DECISIONS. or THE DEPARTMENT OF THE INTERIOR - _ fWel ee 


ge ‘The. (CstimiteaiGncr, correctly pea ea application ‘for’ rejection. mae . 
* cer Mioasn there has.since been. a.change in the status. of the land,. 


ere! the application. filed. did not. have the effect. of segregating the jee a 
> applied: for.or giving the appellant any right. thereto. . Hendrichs 
oy. Damon (44 L.D. 205) 5 canny. v. Dot (8 LD. ayy 4. A, ae 


Hopkins. (60 L.D. 218). 


The decision : appealed ‘froin: is re id fhe papers. are. ee 


, ee turned: to: the: General Tiand Office with instructions that. the appellant. - a : 
ee be advised. that-he may file a. duplicate of his. application, or anew * "si 
Dees application, and. that if there shall then. be. no intervening. permit ok 


a: application. filed. since February. 6, 1933, the matter : of eran a s 
pata to the ee will be favorably. considered. G5 oe oe 


KERMIT D. ACY 
a 7 of me es ae a “Decided. March 18, 1933 eS EOE ae : 
a Om AND. “Gas _LaNDs—Prosrecnine -Pemacrt—Avanpoxament—Wonns AND 
_ PHRASES. . : ele op ee a neuer . Be 
The. termi * se ‘producing ol: or. gas. field my as. used i in section 13. of | the. , Leasing i 
At): ‘must: ‘he. ‘construed: “to: ‘inehide* areas in’ which’ there: Has: been: produc- — 
--stion and: which will. continue to produce oil or gas, and-the fact that. 
. there: has’ been a.,cessation. of production. and. abandonment. of wells: in: 
a. given. field. ds. pot. of itself. sufficient. to: warrant a. redefinition. of: the 
: structure. or the. revocation; of. the classification. of. the field in the absence 
‘of a proper. showing. persuasive, that the | area. does. not in. fact : contain, 
. valuable deposits. of. oil or gas. ae a4 oy A i 
Om AND. Gas LaNnps—Prosrectine ‘Purarr—Ennon. , ee | 
‘The issuance. through ‘oversight. of: an oil ‘and. gas permit ‘for. “irospactins 
land within’ a producing. ‘Oi field will not compel a subsequent erroneous 
: . Classification. of: the fiela and. the granting 0 of another permit : for. “prospecting 
other: lands on the structure, aaa a ee ee a a . 


i Assistant Secretary: 7 a a } 
By decision ‘of. ‘December 18, 1939, thie: Gomiunteetoney ot the: ‘Gen: oe, 


fae eral Land Office held for rejection as to the NWY,SEY, the oil and | 

gas” prospecting. permit. application’ of Kermit D. Lacy, filed June. te, 
8, 1982, for the W1,SE% Sec. 32, “EL BNL R.. ‘19° W., SB: Mie: 

California, for the reason that said NWYSEY, was aiehin the limits, ini? 


oe - =. ‘of the Rose Oil Company’s oil field, which was known to be'a pro- | 
ier -ducing area long. prior to the enactment of ‘the General Leasing Act. 4 


a He An appeal | on behalf of the applicant has been filed. He ‘states, 2 - 
= through his attorney, that he denies that the land is’ within ‘any : 


| ~ inown oil: structure; that: he asserts that the oil alleged to. have. been o : - 
ee discovered « on ‘said land was produced from shallow wells which have 
oe for a. long, time bags | been totally” exhausted ; that any, future. oil >. 
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: oy Gilibeating’ t that he held’ a previous. oil and 3 pas tit ay ald | = 
~ WI4SEY,;. and. that the issuance of said permit. was prima. facie 
evidence . that. the: Jand ; owas” ; not. within | the limits, of. any. Jmtowat oa 





oe a structures’ af . aah Pre 


ed - fellow: 


1999. -_ cee 
mee bk tis unreported aedision. of March: ok 4904, in: thos case vot e, a : 


a -_ Department said: 









°On) November 3, 1982, , the Geologial Survey made ¢ a report as ee 


The records of the Geotogical survey show ‘that. of. ‘the land involved: oo oe 


: See the: ‘Rose Ou: Gitipaay’s: oil ‘field, ‘definition. not. -pbomulgated: “which” webs ee _ 
Known’ to” be ‘a. ‘producing. area long ‘prior: to: the ‘enactment: of the mineral yaa te 


E leasing” act, and is. therefore. not peuvice to Sling, under the. Prospecting, (pier co 

: ae) of the act, it : “ | pes io ae . 

a5 y Te: is ‘true: that on: Ta ‘anuary 26, 1998, “this spelling ‘gled: an. “oil ‘ey oe 7 . 
Sid gas prospecting permit. for the: ‘same. land; ‘that the. Geological ~ aha ee 


Survey: reported:-on August 12, 1925, that the: land involved: was not. - ie : 
~. within the: known. geologic: ‘structure. of a producing. oil or: gas field) 


: and | that. so far as ‘relations. to. structure were concerned. there: ape. Se oe 
as peared: to be no objection to: granting a permit; ‘that a ‘permit was Soe ee 
| granted September 6; 1925; and. that. ‘said. permit was canceled on a aoe 


~~ June 17, 1929, for. failure to comply. with the: terms thereof. 


The fact. that through oversight. the land was’ ‘reported. as. aubjoct os o ne 
to. “prospecting: ‘permit: in 1925 and‘a permit was then issued does. 


not compel an erroneous classification. at this time and the. granting ~ 
ae of another permit. “Tt is shown that as of March A. 1929, ‘the State. 


mee of California. classified ‘the NYZNYS Bi, said. Sec. 32. as proven oil. ae 
a land, according to law, for the. purpose of assessment. See. “Sumi 


--mary of Operations, California Oil Fields,” published by the De- | : 


partment: ce Natural Resources, Division « of. Ol and: — August, | 


| A. Moss v. A. DD Schendel f ARE, 2 Buffalo OAC OBO) there 





“The applicant’ ‘Moss: fia appealed trom “ehis decision: and. Railegen’ ‘that. ee 


= dan were not; at the time of his application, within a producing field, as\all’ as 
/ os wells” in. that field which had’ ‘produced either. oil or: gas, were. not: producing, we a 


e oo But were exansted, the wells. abandoned and the casing: ‘pulled. and ‘the euler 
oe pigs <i se gin 
*" . The: records’ disclose’ ‘that ie ‘morchlight. field was: a ‘own producing field ae 


eee long before ‘the passage of: the jeasing act, and. was. so. defined: long prior “to. ote 
Poe he filings by: appellant or Schendel: -The Department: is. also aware that: ‘large’ par 
cee ke companies which. have been operating in the field ‘did abandon it in 1928, 000 J. 
ee as. alleged, ‘but, is not convinced. that ‘such. abandonment. warTants a redefinition a i 

of the structure or the’ revocation of: the ‘classification of the area asa pros. 0 


o oe ducing. field at this time. The term - “producing oil or gas. field ”.-as: ‘used in 
ok section. 18 of.the leasing act must” be construed, to include | ar eas. in Which h there - 


Pes 182662—88-—vor. 54——13 Cae 














Ee Od = " DEOISIONS OF. ‘THE. DEPARTMENT oF, THE VTERIOR ace rao 


ve ake cee ‘Been: production and which , are. capable of. - producing’ more. ‘oi; “otherwise i 


; a -eessation of production in a given’ ‘field. because. of a. strike: ‘or, ‘other external. oo 2 
SS ‘matters would render areas which were clearly oil bearing, subject ‘to. prospect- fo tee 
oe, ing. operations. and, when oil was: brought. in, the’ reward: for discovery. provided ‘- 


: in ‘section 14. of: the act’ would be improperly conferred: ina’ case where such 
" discovery was not essential to-the determination, ‘already made, that the-land. 


2 “was” valuable. for. oil and gas" deposits. ‘Until further ‘showings are ‘made which . 


os are persuasive that the area does not still, contain valuable deposits, of. oil, Meee 


eg abe cna field ‘will: not be redefined, oe ? ae 
“In the’ absence of any showing other’ than’ the ‘unverified. ond ne 


4 . * maaceraborniad. statements made. in. the appeal, the Department. is: aee 
~ + not willing ‘to consider. the. land involved as ig bulbject. to, 0, Prospecting. pas, 


ee ; a for oil and gas: . a 
oo “ane decision eae from is : 
a tan an “Afro 


5 ssc 10 REGULATIONS GOVERNING: RECOGNITION: oF oe 
_ PERSONS REPRESENTING CLAIMANTS BEFORE hires DEPART: . 


| MENT. OF THE INTERIOR AND ITS BUREAUS - 
[Order No. ‘e151 


_ DepartMenr « or THE. “Inrertor, | oe 
_ Washington, D. Cy M antch 24, 1938. 


Onder. sitthority. ontiirrad ‘upon. the Secretary. of the Interioe 6 | 


: ; tines 5 of the act of July 4, 1884 (23 Stat. L. 101), the. following : es 
oes ee egulation 1 is. -hereby promulgated and. ordered to be inserted between pao css 
ae the, 8th and 9th. regulations heretofore promalated under the’ said se 


the ee on September 27, 1917+. ee eee | 
ne Ba, No person who fae been Gnploved 6 or hee held any  offlee: or place ¢ of trust ae e 


io or’ ‘profit in the ‘Department. of the Interior shall be permitted. to ‘practice, ee 
“appear, or act. as an attorney or agent, in® any case, claim, contest’ or ‘other’ pro- ‘ 


ag - ceeding. before the Department. or. before any bureau, board, division or: other oes 
rake agency. thereof, ‘until two years. shall have elapsed after the Separation ‘of the) °°" <.. 
said person from the said service; and no attorney or agent admitted to. ‘prac. ase 
tice before the ‘Department - shall - employ. or retain any. such person for. ENG Oh 


neo oe, ‘purpose. of, making any personal appearance in any such case, claim, contest. or. = 
Pas oe Drneceding, before the 2 expiration of the said. ‘two-year, period, Sie 


- Haroun. Te josie 


- Secretary oft the Interior. cae eae 





% 
mee | 
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* “mincariow. (OF NONIRRIGABLE AREAS IN INDIAN REC ~ 
) LAMATION PROJECTS—AUTHORITY OF SECRETARY OF THE ane 


INTERIOR 
4 - Opinion, March 27, 1938, 


re, fi pee Lanns—Root axcatton—Acr or. » Avoust ie 1914—Avzonry or > Sitommrany Ee 


te! ‘OF THE INTERIOR. ° Veet eet Pe See Re aeae ie _ 


aS ae - Congress, in the ;Act of. » Atigust 4) 1914 (88 Stat: 582), Shaving a a 





‘and directed the Secretary of the Interior to act in determining the ‘per aoe 28 
 aere. charge’ for irrigation. of : lands within Indian. reclamation projects, en fet. 
ols impliedly- gave him: authority to determine the estimated cost: of the Droit ee 


es, and the. total. area that: can be irrigated. 


ced Inpran ‘Lanps—Lnricati0n Prognors—-APponTIONMENT oF. - Cost—Smorerany oF a 


‘THD INTERIOR, 


“The ‘Act of roms nee 4914 (88 5 ‘Stat. 582), directing. the: Rectory of ite 
~ Interior to. apportion the cost of irrigation. projects constr ucted for: Indians ve, 
in accordance with the benefits received: by each individual Indian, requires. 


~) him, . in. effect, ‘to. make an. apportionment: of the cost .of such. Srigation: | 
works upon a per acre basis based upon benefits received. 


; . INDIAN _Lanps-—RecLAMATION—IRRIGATION “CHtanonis—Winp) Rivas -Paoszor, 
_ Wromine. ee - a tc ; | 


Tn order. ‘to fix. ioe upon. ‘ievtgated: Jands. within. Indian’ ‘reclamation - wae 
| _ projects the Secretary. of. the ‘Interior. must determine the estimated: cost: roe : 
of the ‘project and. the total. area . ‘that. can be drrigated, which. factors soe: 


ae supply the basis for. such charges. 


2 Inpran | LaNos—Rectaxcantox—Seomsmane OF. THB. Asrenton—" Taereantm 73." De 


- | . ‘Tt would be unusual to say ; that Congréss. thitentied by the Act. of February 14, oo 


' 1920° (41 Stat.-408) to declare as irrigable all land for.which water for 
"> irrigation purposes” can be delivered, and. the Secretary of. the Interior 
cos would: ‘not be justified in | determining’ that’ land was irrig able if it was aa 
~..: not. arable. and puscopnle: of economic: “cultivation: with the use: of perigee a oe 


. tion. water. 


. a Inpraw, ‘Lanps—ReccaiiariosELiMrs Anion oF -Nowmateasia Annas. 


“Tt, before the. irrigable area. of a ‘reclamation’ project ‘is determined arid: cots = tees Ee 
AS se struction’ ‘charges. fixed, experience in: actual cultivation: ‘and : irrigation of ae 
= api known areas. demonstates, that: ae. crop. can not’ be: ‘economically produced : ae a 

ie . thereon, such areas should. be eliminated in the. final. determination: of ae er 
_ irrigable_ area, even though 1 land” i “to which water for irrigation purposes ie 


- can be. delivered. Ae ayia 


a : - Drxow, Furst lat ‘Seoretaras. A er ae ee ae 
oe You. [Commissioner of Indian A fairs] have. informally submitted hed 
| “to me two letters addressed to W. H. Farmer, Acting Supervising En» 5. 


at gineer at. Billings, Montana, with. the ides that the Department : a 


| | - should. determine which of. the. two mas should be. » signed. and a Ae 
ts _ transmitted. Re teat bi Me eee | . 
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ee fetal t funds, and provided :. 


be reimbursable. whete : the Indians have: adequate: funds. to repay” the Govern- > 

: ment, such reimbursements to. be. made under such rules and regulations as the — 
~~ Secretary of the Interi ior may ‘prescribe : Provided further, That the Secretary ae 
OL: the Interior is hereby. authorized: aud directed. to apportion the cost. of any ; 
8 irrigation project. constructed’ for Indians and made reimbursable ‘out. of tribal 

oe funds. of said Indians | in accor dance with the benefits received. “by. each Andi 


is "The main guedtion’t in. - digpute involves the anthority: of the: ‘Beaks ok 
ae tee tary: of the Interior. to approve a: ‘classification’ of the project land: 3 "3. 
4 go-as to exclude the nonirrigable.area, although it is Jand ‘ “to which 1 , 
ee water for irrigation purposes can be delivered.” : ee 
a a so Ehe’ questions. involved immediately. affect the. Wind. River Project, aa 
oak ‘Wyoming, authorized pursuant to the act. of March:3, 1905: (83 Stat. 2 
ae ~ 1016), which. provided. that. the Government should: reimburse: itself oe. re 

~. from tribal funds: in ‘its: possession. for all expenditures. made in the 
>. construction: of irrigation» ‘works. | “Prior to August 1, 1914, reim- a 
—.bursement for. all expenditures on ‘account of both. construction and ee 
ta operation. and. maintenance was made. from: such. fund. ~The: entire a ef 
> tribe-and not. the individual water. user continued to. bear the burden. 
‘2 -oF the: reimbursement until the passage of the act of that date (88° 9. 
-. Stat. 582, ‘in which Coteress abandoned 1 the policy. of ee = 


That. all ‘moneys expended heretofore « or ‘ neréafter under this. pr ovision bail re 


. 7 apportioned against such ‘individual ‘Indian. under. ‘such ‘rules, , regulations and. 
os conditions AS. the. Secretary of: the Interior may. pres¢r ibe.. - 


Taye 


By this act the Secretary was requir ed to apporiion the meet of xg me 


irrigation project, an accordance with the benefit | received | by each. 


-. “individual Indian. This was in effect a direction to require an ap-. 
< portionment. of the cost. of irrigation. works. upon a per. acre basis — 
_.. based upon. benefits. received. -Prior to the enactment, of this legis-(:".°:: 
vie ~ lation: only preliminary surveys: of irrigable acreage had been made, 
~ and on many: of the Indian. projects these surveys of irrigable acre- 
age: have not been completed. up.to the present time. More. than five’ aa 
>. years elapsed after the act of 1914 before Congress again’ definitely i oa 
~~ considered the: beginning of. payments | of reimbursable money. 6x22. 
“. pended: for construction works. In many cases construction of the — hs! 
-. ° 4¥rigation system had not progressed. far enough to justify. a fairly . fog 
oe Sh accurate, estimate of the final total cost. of construction. It then ees 
“os passed the act. of: Rebeusy 4 14, 1920° ras Stat. +408), F a of f which baa os 
oe aac as ‘follows: a ee oe 
ise - . The: Secretary. is. ‘hereby ‘authorized ‘anid ‘directed. to require. ‘the. owners a: eng 
Soe “Mprigable: land under any irrigation. ‘system heretofore. ‘or hereafter constructed 
. .. for: the. benefit. of Indians and to. which. water for: irrigation: purposes ean be 
nae delivered. to. begin partial ‘reimbursement: of the construction. charges, where Loe ie 
- _ reimbursement i ig required by law, au, such times and in such ‘amounts. as he = eee 
By ae co ‘bests all roayments hereunder to be credited on. a Ree acre basis ‘ie 


“ 
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oer of ihe: land j in: . behalf of which. such: ‘payments, shall have ‘pean imade: ni S 
a “te, be deducted from. the total: per acre charge. assessable. against said Jand. ae Sete - . 


: oe The. acts. of. 1914: ‘and. 1920, above: quoted, : were the su aby 








Joos galerie’ ’s opinions dated. N ovember 17, 1924, and. Jub re? 1995,. ae 





©“ proper ‘interpretation of ‘these: opinions. appears to me to settle: the: i 
=. question relative to the letter to transmit to the Acting Supervising oe 
. os Engineer. - The principal. question i in dispute i is: the: determination Obs ne 
oe “irrigable area of each legal subdivision of the’ project: and the: aus ae 
thority of the. Secretary of the Interior. to determine such area. The oe 
Department, has. by regulation. defined aengell) land. and also. agti- vee 


a a cultural 1 land in. this language: 


a Inrigable ‘land ‘is: agricultural. land “that! can be watered ty ‘an J aiigetbeln , : os 
a prolet: “Agricultural land. is. land “capable of. use. for’ Crop predates ees poo 
7 land may or may’ not be. irrigable. - ae te aan eee ae cae akg 


“In determining irrigable ‘areas. 6 is necessary: 7 6: hake thts: eon. 


a  uidmatiais what. may be. designated as high: and rough | land, steep’ ae ae 


~land,. rocky. land, | alkali and: water-logged : land, and. frequently ee 
: : overflowed land. “It j is stated: in one. of the letters that— 


With: respect to irrigable- areas that. have in the. ‘past: been ' frtigatea. ‘and 


to which water for. irrigation purposes. can be. delivered, there’ is: authority 


for: ‘the: elimination: and: ee of. roerigable | area, and. costs under. ase 
» Leavitt act. (aT Stat. 564). eel eee hae e 3 


Tt; seems to be. the contention that iden the ack of | 1920; ‘supra, ae ak 


water for: irrigation purposes can be delivered, the land must be con- 


sidered as irrigable and must be charged with the return of the cost ; oe ae 
of. expenditures. made: for the irrigation. system. This, however, io 


: not the true test of irrigable | area and it is not a limitation upon: the — — 


- authority. given the ‘Secretary of the Interior to fix the charges perio ce 
~ irrigable  acre.. To fix charges: the Secretary’ of the Interior must. 
. determine two" specific. facts: (1) The estimated total’ cost. of the 


are “project; 2). the total area that : can be irrigated. — “Congress having o es 
- .. authorized the Secretary: to act in. determining the ‘per acre: charge, — ee 
»: it impliedly gives him: authority’ to determine’ the tivo: facts: above. ae 
eke outlined. “The determination. of the irrigable area depends upon. 
many conditions, ‘and it would ‘be: unusual to say that Congress 
“.. intended, by the act of. 1920, to declare as irrigable all land for which® 
~. water for: irrigation. purposes canbe delivered. “Many ditches are? 00) <<! 
_. constructed, on a ‘project which: could deliver water to sandy land; °° 
a gravelly. Jand;and: land afflicted with other’ impediments to: cultiva- ee 
... tion, but the Secretary would not be justified in determining that the. 
cn land was irrigable if/it- was not. arable and susceptible: of economic» - ae 


i ~~ cultivation. with the use of irrigation water.: a | ee 
_... Whether‘a given area: is irrigable' must: frequently Be: ‘determined ee 





: a3 : bys scientific and ttopearaphic investigation Prior: to ‘cultivation’ ede 


ma Hing 
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1 ot Hiphption putes no - shtotiniation can be more. reliabls ‘ian’ that obs ane 
“.. tained'by cultivation, irrigation and production of crops on the land: «| 

ne ire before ‘the. irrigable: area of the: ‘project. is determined. and con- 2 
ei, struction charges fixed, experience | in actual cultivation and irriga-' 


tion of known areas: demonstrates: that a.crop ‘can not be economi- 


= wee cally. produced. because: the land is too high, rough, steep, rocky,” & - i 
- Jalkaline,:seeped or water-logged, ‘the areas should: be" eliminated ins 


2 m the. final determination of: irrigable area even though: it. is Jand. to: ae 
which water for irrigation purposes can be. delivered.” ee oe 


Lo: determine. the. irrigable. area of the: Wind “River: proj et : . : 


eee Wyoming, there. has been. appointed : a. board of: expert: classifiers,’ ae . 
and. the report. is. nearly completed. and: ready for. submission to. the eas 


oe ‘Department. for approval. by the Secretary of the Interior... ‘Pend-. 


aa : ing such approval, you desire authority to put into: effect’ the’ collec- 
aoe ~ tion of. operation: and maintenance charges for. the: year. 1988, based vs 
upon. the. irrigable area surveys made. by the board. - ‘There is no. 
Pete objection, to this, providing your field men are’ instructed’ to advise 
7 _ >. water’ users that. final action has not been. taken on the board report, | 


ee finally approved. © 


and therefore: adjustments may be necessary: before the ere is 


On the subject. - overpayments heretofore ads. one deficténcies Dae 


: which might occur on account of changes in the irrigable area of 
any land holding, it is ‘required that we consider conditions involv- 


. ing the two classes: of charges and, the two kinds. of ownership on | 
'. the. project. ‘Charges. consist of. (a) construction. charge, and (b). 
oe operation. and maintenance charge, while. ownership. must be divided _ 

into (a). lands owned by Indians, and (b) those owned by whites.: — 
cn Construction charges. against _Indian- owned lands" are deferred while 

the land is in Indian ownership by. reason of the-act of July 1, 1932. . 
: (47 Stat. B64). _This is. true: ¥ whether. the. land b be 1 trust, patent o OF 
a : : patented. Operation and: ‘maintenance. ‘charges ‘are to. be collected i im 

“the future for, Indian- owned: lands, but past. due: charges a be~ 
ae affected by. the operation of the act of J uly 1, 1982, supra. 





- Construction charges ‘on - swhite- owned. iande: have not ‘been: an-: oe : 
ee for the. Wind River. ‘project. by the. Secretary and deter- 9. 


mination .of the: irrigable area is a necessary ‘preliminary. act. =... 
— -: - Operation’ and maintenance charges for white-owned land must. be oe 
.  eollected and credits for overpayments can be allowed only so far 
~ as such payments ‘have been made by or on. behalf. of the present we 
~... owner ‘of the land. In all-cases where the report and recommenda- 
.  . tions of the committee ‘on classification fixes an.assessable. irrigable 
_ area in excess of the original estimated acreage on. which assessments- 
have been written in the past, the;new assessable area shall. be used: 


. og ters ‘the: irrigation.-s season. of 1983 and thereafter and. assersments: 


ae 
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cies: ri :piettent “of. “eotigtridtion: or = epiions “ad: sa Me ia 
= changes: should ‘await: the approval’ of the board: ‘report’ and?) thee. 
determination of the: rirrigable a area a by't the | Seoretary as Sto > each legal ae 


_ subdivision... ree : 


“Tt 1s: desired that’ you ania your } letter to the field officer * conform oe ay 


to the: ‘opinions herein expressed. 





“oREvir TO HOMESTEAD. SETTLERS AND ‘ENTRYMEN FOR RMI. 
TARY | SERVICE. IN INDIAN ‘WARS EXTENDED ‘TO DY SOUDIERS 


WIDOWS ee 
"[Cirentat ‘No. 1206) 


| Derarnacent OF THE Trenton, ce 
-Generat Lanp Orriaa 


Washington, Dd. o., Mu arch. 31, 1988, e : . cs 


- Reorsrms, ‘Unrrep Sraras Laxp OFrricns : oo 
~The act. of March 3; 1983. (40 Stat. 1404), peer y as eure 


a: That the provisions. ‘and ‘limitations of. the: “Act entitled. ‘An “Act. to. allow 


| “eredit’ to . ‘homestead. settlers. and ehtrymen | for wilitary. service in ‘certain. 2 ona 
Indian wars” aa approved April 7, 1930; are: hereby. extended to the. widow. of ‘ PP st 
. any person: who would be entitled to. make homestead entry ‘or settlement. ands 20 ye 


receive credit: in, connection. therewith for military ser vice under the provisions’. 


of such Act, ai such: widow is. unmarried and otherwise qualified to ‘make entry.” nfs t i 
of public lands under the provisions | of .the -homestead laws of the United 


States: and: has her etofore made or: shall hereafter make such. entry: Provided, 


‘That in ‘the event of. the death of any such: widow prior. to. ‘perfection of title, = ee 
- leaving: only: a minor. child. or. children, ‘patent shall’ issue- to. the- said minor io i 
child or: children. upon: proof of. death, and: of the peas of, the: child. or. a pee 


children, without fur ther: showing. or conipliance with law.” 


This act extends the benefits of. the act of ‘April’ 4, 1980. (ae Stat. 


yaa), explained in. Circular ‘No. 1218 (58 ID. 102), to the unmarried Soe 

~ widow. of a soldier who served. in an Indian war ‘mentioned in ‘said. 93/2." 

-° act. of April 4, 1930, and who died “possessed of a homestead. right °° oe 
"er who may: be considered. as restored. to, such right: under. existing: a 


~~ laws. If-such widow shows her qualifications and makes her home- = 
stead entry, in perfecting title to the land included therein she mayer. 

-- » deduct the period of her’ deceased’ ‘husband’s military service. from ao 
a ~ the three : years’ residence ‘required, subject. to. compliance, with the oe 


. 3 : requirements of the law for at least one year... ee 
~The widow must. ‘make the same showing to establish. evaahies. ac 


oe _ of the military service’as the husband would’ have been required to. es 





ae make had he become a ‘homestead applicant for public land. ‘There-: oe 
fore’ evidence of. military service. must be. furnished as ‘explained A 
in said: Circular. No. 1218 and. in: addition the widow: must file an 


ee affidavit showing that she i is the soldier’ S, unmarried widow and ‘that — 
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i o at: the: anne, of: iis death hie was i possbssed: of ae right t6: ‘nalke; ae _ 
ae homestead entry. or. that’ the existing Jaws - “may be invoked © Hee 
restore such. right. If he ever made. a homestead entry d data sufficient a 


for this office to. identify the same must. be. furnished. ia 
eel hi such widow makes a homestead entry. and. Ges prior. to. pers oe 


- a “fection ¢ of the title to.the Jand included therein, leaving only. a.minor. - oe 
os. child or, children, patent: will issue to. such minor child ‘or children 
—<- upon’ proof of her death and of the minority of the child or chile) ©. 








~~. dren, without. further showing of compliance with law, but publi 





: : cation and posting of notice of. intention:to- submit: proof : must: be-had a . 
.. and evidence thereof filed in support. of the: request: for the issuance’ 


- ot of the 6 Patent f to the child or r children of such deceased homesteader. a 


JC. C.Moorz, = 


ao O mamissioner. 

| Approved | - | : 

Jot HH. Fowinns, Seok 
Assistant Secretary. 


«EXCHANGE 0 oF LANDS In NEW MEXICO ‘UNDER ACT. or TUNE NE i 


1, 1926 


_Cireutar No. 1295) 


| Deranracent oF THE 5 INTERIOR, | a = 
i Genera Lanp Orrice, 
Washington, D. C., ied as 1988. 


| Roarsrans, Oana eae ae OFFICES, - 
Las Cruces AND Santa Fe, New Minxico. 


ace 4 ‘By the act of. Congress. spptoved: J J une 15, 1926. 4 Stat. 188), | . : 
ae is provided as follows: gee 


i: mo “ “That. section ‘10 of. the’ Act entitled: ‘an Act to: one the: pene of: New ; . 
ome - Mexico : to. form. a. constitution. and. State. government, and. be: admitted. into the. 7 


aoe Union on an equal footing with the original States; and to enable the. people Ge 
<.. of Arizona to’ form a constitution and State’ government and be admitted = 

ee into: the. Union on! an. equal footing: with: -the- original. States,’ approved: June. ee ea 

a 20, 191.0; be, and. the. same is hereby. amended,. subject ‘to, the consent to” the © a ec. 
ne ters hereof by. the State of New. ‘Mexico, by: adding. the: e following: Pr ovided, ea 


Phe 


is ut erétion - to. siccept on. “pehaif. of. the United States, “title to. any lind yithin, ie 

5 le BBE exterior boundaries: of the fational- forests: pia ‘the State of. ‘New Mexico, aedne oad 
title to which “is in the State-of'-New “Mexico, which the said’ State of New 

oss Mexico is: willing. to. convey to'the United States;; and which shall ‘be so'¢on- 
: Serene: by. deed . duly. recorded | and: executed. by . the. sGovernor: of ‘said. State as 


ooo cot ‘said. ‘State, and as: to-land. ‘granted to. the said State of “New Mexico. toe 
Paleege ‘the support. ot common schools with: ‘the approval: of ‘the. State. ‘Superintendent nce ee, 
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oon ced ny ‘publib:: instruction’ ‘ot said” State, as to: ‘Jnstitational eae ans swith! ‘the 
ee ~ approval of. the. governing ‘body: of the: ‘institution. for. whose benefit the: Tandg2so oe 


a. “1. Saeconveyed: Were: ‘granted, to. said, State, if, inthe. opinion of. the: Secretary: Of esac oe 
arenes Agriculture; public interests. will be benefited, thereby. and the. lands ate chiefly. 2-005" 
_ >. “yaluable.for national forést purposes, and in exchange therefor, the Secretary 
“>. “tthe Interior, in, his discretion, may ‘give not.to exceed'‘an equal value’ of. oe 
ae ‘anappropriated, ungranted; national forést.or other government: land belonging 
“- ito the. United: States-within the said -State--of New .Mexico, a8 may: be “Geter. oe 
_. mined by the Secretary of Agriculture and be acceptable ‘to. the State asa fair |. 
oe compensation, consideration | being: given. to. any. reservation which either. athe a 





es oo State or the ‘United States may. make of. timber, ‘mineral, or easements, i 1 
“That: authority is’ hereby. vested ‘in’ the ‘President: ‘temporarily : to, ‘withdraw ee it aie 


le ee “from” ‘disposition’ under. ‘the “Act of “June 25; 190° ¢Thirty-sixth Statutes. cat ce ie nis 
eae ‘Large; page 847),° as! amended: by: the: ‘Act’: of ‘August. 24,1912 (Thirty-seventh a 
Statutes: at ‘Large, page: 49% ds lands. ‘proposed: f for selection by ‘the, State: under 2s pale 


le the: provisions. of this: Act. ; | oe 
“See. 2. ‘Where. sections 2, 16, 32, ‘and 36, within. ‘ational: | forests, legal title | ee 


os ‘to which. sections is. retained in the United States. under the: provisions:.of sec- ae we 
Pea tion 6-of the said ‘Act ‘of June 20, 1910, and’ which sections: are administered: age Pate 
eer a ‘part of: the said. national. forests for. the. ‘Denefit:. of: the said State: of: New Gs 














“Mexico, shave’ not: already. been: tendered: ag base. for indemnity. selection’under as 


- : - sections: 2275.. and. 2276, ‘United States. ‘Revised. Statutes, and. -where such. secs > : 
tions of land, ‘in. the. opinion ‘of the: ‘Secretary, of Agriculture, are chiefly valu-.. a oh eee 


| “able for. forest. ‘purposes; upon. s surrender. by the State of New Mexico ‘Of the : 
ooBight tO: make lieu selections: and” ‘of. all: claim, “right, or ‘inter est: ‘in. or ‘to’ ‘said fe ce 
“sections. upon. and in the event: of: elimination: from: the’ national forests, thes. 


cr within which: they are situated. 


_.. Secretary. of the: Interior, in consideration. of. ‘such, surrender, “may, in. *his<.2- 


be discretion, | give. ‘to the. State of. New Mexico not to exceed: an. equal. value “of: ar . 


co unappropriated, ‘ungranted, national. forest or other government. land. belonging we 


_ . to the United States. “within ‘the ‘said ‘State of. New. Mexico, “aS: ‘may be ‘deter- “ oh : 
Inined by. the. ‘Secretary. of: Agriculture. and be: acceptable: to the State as a fair nee x oe 
“compensation, ‘consideration: being: given’ to: ‘any reservation. which either the. Snnees - 


State: or the. United States. may. make of. timber, maineral, or: -easements.- 


rae That the Secretary: of Agriculture may establish regulations. and. a. protedare: . a et : 

aS for appraising the values ‘of. the, lands: owned: by the. United States | and De ae 
Gate the State-and for carrying. out the’ provisions: of this Act, ays Cage. 

+ See.:3. That all lands: acquired by the State. of New México ‘under: the ron oa 


Ao ati: aud. all the. ‘products: and. ‘proceeds’ of said’ lands, -shall. be. subject: to Ee oe - - 
oe all-the ‘conditions: and trusts to. which. the lands: conveyed or surrendered. Mo 
-. lieu thereof are now. subject. All. lands. conveyed’ ‘to the. United. ‘States. “under me oe 


: aera ‘Act: shall, upon acceptance: of. title, become Darts of the national forests i es 


See.’ 4. “That: pursuant 0° ‘section 10, ‘Anticte XXI, ‘céuistitution: of ‘the: ‘State oe 


ve of New. Mexico, the-consent ‘of the ‘United. States is hereby granted for amend-. 
. ment of the constitution. of. the. State. of. ‘New Mexico in accordance with. nthe - ee 


S  Peomison, of. this Act.’ ne ee Cr Oe Nae i ee 
or. ; _ Evidence has been: foviiched of the Sneidelaut to the constitution ee 
ee of the State of Neéw Mexico, as. provided by: this act.. Helio ee 

2. All preliminary negotiations relating to an. azchaiige windeé this Pi 


act are to be conducted with the local representatives of the. Forest’) os 
ae ‘Service, and. the. ‘State. must ‘file. withthe Regional | Forester, Albi’ ae! 
ne squerate,:t New Mexico, 2 an, informal: application deseribing Hl the, Jand oe aaa. 
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oo “to a iat as well: as: that to: be: celactéd, tik Tanda 1 ae be: inte 
~ +... described: by legal subdivisions, or by entire sections, and nothing = 
“os Jess than a. legal subdivision may be surrendered or ‘selected. : “The: es 
ae ~ lands selected im any. one application. should not. exceed. 6,400: ACROSS 
-. . The conveyed lands must be within the exterior boundaries of a. ~ 
> “national forest, and the selected lands. may be within a. ‘national are 

~ forest or may. be. from. the unreserved and sl sa laa morvayed a 


: ie a public lands within the State, eae 
: 8) Where the lands proposed for’ efor by the. State as. atope. og ea 


Pee a said; ‘under, the. provisions of said act of June 15, 1926, are outside» oa 
ee ee of: national forests and form.a part’ of the unappropriated, ‘unwith- : ox : 
ee drawn. unreserved, surveyed. ‘public: lands, a list.of such lands should oe 

_ be promptly forwarded by the State tee the ‘Commissioner: of the © cc 3 
oe - General Land Office, with the request. that. a: withdrawal, thereof. be ae 
ere “made under the act of June 25, 1910 (36 Stat. 847), as: amended, by > a 

©. thé act of August 24, 1912 (37: Stat. 497), and in aid of said d proposed ee 


selection. by the State under said act of June 15, 1926. 


ood, The application for. exchange should: show: in detail every co a 


| S eeration, of mineral, timber, or easements’ previously granted or.to 

. be. made. by: the. State to. which the offered. lands are. ‘subject, and. a 
should: also. ‘show the reservations of. timber,. minerals. or easements: 
‘ which are e acceptable t to. the State and 2 are 2 to be made y, the United a 


: States.” 


Po he ‘act: requires: that ie vale of She: saleted jands- shall not a 
i. exceed, that of the offered. lands, consideration. being given. to any 


"reservations of: timber, mineral, or easements which may. be made . . 


; by the State or the ‘United: States: The values of both offered and a 


va | = selected. lands shall be determined by: the Secretary of Agriculture. a 
“Yo meet. that requirement of law, both the offered and selected lands 
~~ wwill-be ‘examined and appraised by. officers’ of. the Forest Service, in. ee 


‘conformity. with the principles and procedure. governing examina-. = : . 
~ tions” of lands offered or selected under the: provisions of land. Oe 
oe change laws as. “set forth 1 m | the National Forest: Manual. ‘If such, 


na. oF 


Had : | ‘advided: and apiportunily afforded ae adjustments which will ring ae 


os the exchange within the provisions of the law. 2 ao 
. After agreement. as to values has tentatively. bee wenved. ‘at. by oo 


eee the: State officials and-officers of the Forest Service, the Chief of = 
Pog. Field Division of the General. Land Office. at Santa Fe, New: ‘Mexico, oon 
eee th will be furnished with: two copies: of each: report: and appraisal. cover- 3 
°° ng Jands to. be ‘selected’ from. the ‘unreserved ‘public domain, for =~ 
oo " .Gomment’ and recommendations.” If ‘no. objections to the: proposed a 
a ce exchange. are imown to the Chief of Field Division, he will so en- 

co dorse the reports, returning oné copy to the Regional Forester and = 


he _ tor warding: the other) to the’ Commissioner ‘the General Tand oe 
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Tate Office's ae Washington, D. Cy Tf tha: Chiet of Field Division has s-valid a oe 
os - : objections. to the tentative agreement, the’ Regional Forester. will as 
endeavor to-consider and: adjust them... ‘Tf the report meets: with. the. a 
hegre approval’ of the. Chief of Field Division, the. Regional Forester Will: oe 
oe forward: the copy of the report returned. by the Chief. of Field Divi- < aaa 
sion, together ‘with the. application and other related Papers to the. ae 


‘ : - oe Onesten at. ‘Washington, De, . | oe 
If, in the case of | aeleetion’ of reed cre Janda, of: fittips Po 7 
: United ‘States, a: joint. examination for: ‘appraisal - dis. requested. Bela 


a through the national forest officers, arrangements for: such examina- | 


a tion may be made with the Chief of Field Division of the. General — re - : 


a Land. Office. Where, for any reason, other ‘or further examination ate 


eae PaaS: found: necessary or desirable by the: Department: ¢ of ‘the Interior, aoe 
te 7 Chief of Field Division: will be so instructed: ee - = nee : 

_ » 6.. When is has been shown to the satisfaction of ‘he. Secretary: eRe chee 

ce aeriealinee, through’ the district forester and the Forest Service at 


~~ “Washington, D.C., that the. exchange sought. will be in the public’. .058° 
-. interest. and that the value of the selected land does not exceed. that. > 
of the land offered in exchange, the Secretary of the Interior. willbe. 
go advised.’ The letter of recommendation of the Secretary of Agri- 


_. eulture should: specifically describe all reservations of mineral, tim: ek 


oo ber, or easements previously. granted or to’ be made by. either the ao eo 
' “State or the United States. The General: Land. Office will. notify ce 


“8 : - the district land officers that. applications for such. exchange may b 1 ae 
ae allowed, if in. conformity with these regulations. yore PERS 
he “AIL applications: for exchange under. the. provisions ‘of this sok aay. 


. a ‘ must be filed, by the proper’ officers of the State, In: the district. land. eae 
| office of the district.in which the lands. applied for‘ are. situated, Rha 


- accompanied by. the following affidavits and certificates : 


+ (a) “An affidavit as‘to the nonmineral ‘and. nonsaline character: of the ‘ena’ i 


— : appiled for, except where the land is subject to-a reservation of mineral rights 2 ae | 
> “py the United ‘States. - The nonmineral affidavit: should also. show. that - said | Tea toe 


. land is unappropriated and is not. oceupied: by, and does not contain. Amprore- 


oe ments placed thereon by any Indian. lane nes i ao 


(b). A certificate of the selecting. agent that, ‘the selection i is s made under and 


- pursuant to the laws of the State. 


: (e). “An. affidavit: that the land selected does | not excéed in valite that of the 


} _ Jana offered in exchange, 1 & ME 
o - 8. Where the. application i is oe © pilblie! lands of i United States os i - 
ree ‘of ‘national. forest boundaries, there: must be furnished - Bree 

corroborated affidavit relative to springs and water holes upon the... 


“ land applied for, in accordance with’ existing. regulations Pertaining . os ts 


os thereto 3 in the case of all similar State. selections. © ~ one 
oh ‘Payment of fees will be required in the sum of $1. 00 for eich a 


ao a 160 ncres, 0 or r fraction thereof, selected iby the State.” a ae ae : 
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“408 “Where. title hae aebially peated’ in the. ‘State: as: 5 tis “thie: tees 


ee eer ‘to be. conveyed, : -each. application for : exchange must. be ee 
es accompanied by a deed. (unrecorded), prepared: in- accordance with. 7s: 
ae _the laws:of the State. of New Mexico. ‘governing the: conveyance of. - a 
. real property, executed by the Governor of the State and the Com-. 
ve ~~ missioner of Public. Lands, with: the approval:of the State land . - 
board and. the State superintendent. of public instruction, as tothe. 
~- .:. lands granted for the support of common schools; and as to instiz 
oe ©? Mutional: grant. lands, with. the approval of the governing body. of oe - 
- «the: institution for whose: benefit. the lands so: reconveyed were _ 
eos granted: to ‘the. State. “Where. the legal title to school. sections | Eee 
retained in the United. States. under the provisions. of section 6 of © 
ae the. enabling. act. of. J une 20,1910, or where title to-school ‘sections | a 
has not vested in the State becnuse of withdrawal of the lands prior 
~ to survey, the State must: furnish a certificate showing surrender by. 
3 cae . “the: State of the. right to make: lieu selections. under. sections 207 5 fae 
be and 2276 R.S., as amended, ‘and of -all claim, right.or interest in-or ° 
~o to said lands. All sélection lists must'be accompanied. by. certificates. ots 
aet bo cO8: the proper State. officer and of the ‘proper. county. recorder, show- 
a ee “ing that the offered Jands have not been sold or otherwise encum-° 
ee bered by. the State. . In case, however, any of such-lands have been. 
gold by the State and title ae sequireds an 1 abstract of such title a 


op an : | will be necessary. ee 
11. In order. to Sipplity. abe, work oe ‘Keoping. the: oe aa of re 


eee - adjudicating exchanges under this act, these two classes of exchanges — es 
(where deeds of: conveyance. are required as to the lands: offered In - we ae 
«exchange, and where title to. school. sections is in the United States) ae 

~~ should. not. be. made. ‘in. | the § same > selection lst, but should be ee Ae 


ae V Separetia lists. | oe 
12. If the selection. appears eeaulee and | in n conformity with these: ee 


Oy : ; ; : regulittions: you will accept the “selection; assign. thé. current serial : : 
—, number thereto,*and will prepare ‘notice for publication in accord- 
ance with the regulations abproved: June 23, 4910. Ce i. D. 39), a oe 


tae = amendments thereto. , oe 
18. When upon: ‘exainiantion in. “this: ofits. it is. ‘found that: all oo 


Bees requirements have been complied with and it'is considered that the 
> State: is. entitled to the exchange sought, the. deed will be returned oe 
2 rte: the? State. for recordation ‘and. retransmittal to- this’ office, ‘and. 20) 
oo. where abstract: of-title may have been required, such abstract willbe - — - 
"+. returned to be brought down to show the title in the United States, 
free from all liens and incumbrances, including tax liens, Upon the ee 
ee return of the recorded. deed. and \satisfactory abstract: of. title, the 
selections -will be embraced in. a clear list and transmitted. to the >. 
ee ae with  Fecommendation for. approval, i in the absence of. other Ce 





oa DECISIONS OF THE DEPAREMENT OF THE inturr0R- 205: ee ef 


ee ees ction, with a view r to 0 the certification. to the State of the nied 
oe _dands.” et 








HG. ic ‘Moos: ' 
Co omuméssioner. 


Approvals 
Jo oHN cH oin, 


a ea ‘Should: hg , application’ for ‘exclidnis' be’ ftially'n rej sjected ‘or fo 
| soa eeledtion: cariceled, for any» Teason, the. unrecorded. deed and, a oe ae 
aa “abstract of of title will be returned { to, the State. se aaa 7 nen 





"Sertary of j Agriosiare, pan 


: Sie sa ie. 





. "TANDS 1 IN UTAH ADDED’ 70 THE NAVAJO INDIAN RESERVATION 
Instxvorrons:_ 


Poe Sa ae | Durance OF THE “Enaaniok, 

ieee ‘4 bea a . oe oF fee » GENERAL Lanp'O neti, 
oe ee _ Washington D. Os sad 26, , 1988. 
~"Reorsrer, San Ties: Crry, Waar: / 

The: act of March. dle 1933) (a Stat. 1418), ‘provides? 


: “That all vacant, ‘unreserved, and. undisposed of public lands within the areas i 
: in the southern part’ of. the State of Utah, bounded as. follows? ‘Beginning at a! 


point where. the San Juan ‘River. intersects ‘the: ‘one hundred: and: tenth. degr ee’ of | 


> West longitude;. thence down. said river. to its confluence with. ‘the: “Colorado. aoe 
7 ‘River ; thence down. the Colorado River. to a point. where. said. river crosses the. ies 

~~ boundary. line between Utah and Arizona ; thence east: along. said boundary. line. eee 

— to the one: hundred’ and. tenth. degree. ‘of. west longitude; thence. ‘north to. the... S Gee 

- place of ‘beginning; also beginning at a. point: where the west. rim of. Montezuma. ae 


o Creek or wash intersects’ the north: boundary: line of the Navajo Indian’ Reserva- oe a 


tion in Utah; thence: northerly. along the western. rim: of said. creek or. wash: toa... a aS eh 


~» -point. where it. intersects the section. line’ ‘running. east: and. west. ‘between’ sec oe ee 
- tions 23 and 26, township: 39 south, Tange 24 east, Salt Lake base and meridian Moe ae: 
Utah; thence eastward along said section line to the northeast. séction corner 
.. of-section 26, township 39.south,’ range 25 east; thence south one mile-along the. ¢ - 2 
+. section line between sections’ 25 andi 26 to the southeast. section: corner of section’) 9. 0 
: eee township. 39 south, range 25 east; ‘thence: eastward. along the. section: Tine’. > Poa 
an “between: sections 25. and: 36,. township 39. south, range 25. east,. extending: through... ae aes 
- township 89 south, range’ 26. east, to. its. intersection with the boundary: line's 


ns between Utah and Colorado ; thence. south along. said boundary line. to its inter- et 


+ section with the north boundary line: of the. Navajo. Indian’ Reservation; “thence: oe oe 
-..in'a westerly direction.along the north boundary line of said reservation to the ©). 
- point of beginning be,-and the samé are: hereby, permanently. withdrawn from, 
et aly forms of entry.or disposal. for: the benefit: of the Navajo.and. such. other. fe 
ee : Indians 2 as 3 the Secretary of the Interi ior may see fit to settle. thereon : ‘Pr rovided, ay ree 
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eed That. no: further: allotinents: of Jands: to Thdians. on is. -pabile ¢ domain: shall. ‘be: rae 
“oo. made in San Juan County, Utah, nor shall further Indian homesteads be made - UA La 
Sige “in said county under the; ‘Act of, July 4, 1884: (28: ‘Stat. 96; U. B.C: title 43,.8e@, 9 oo. 
: aie 190). “Should: oil or gas be« produced in paying quantities. within the lands. ae ones 
ee | hereby. added to the Navajo Reservation, 371 per. centum’ of the net. royalties” Be ta 
ae ~~ aecruing | therefrom derived from ‘tribal leases shall-be paid: to the State. OF ages 
at ; Utah: Provided, That’ Said. 8714 per ‘centum of said. royalties shall be expended . ie 
_.». by the State of Utah in the tuition of Indian children in white schools and/or 
ee ‘in the building. or maintenance of roads across the lands: described. in section. 1 ere 


hereof, or for the benefit of the Indians residing therein. 


Smo: 2.- ‘That ' the. State of. Utah may ‘relinguish | ‘such tracts or gehool: and —_ 


aoe ue ‘ithin the areas added. to the Navajo Reservation by section 1 of this.Act as” Z 


it may see fit in favor of. the. said Indians, and shall have the right to. select aes 


. other. unreserved and. nonmineral ‘public. lands contiguously: or. ‘noncontiguously : ee 


ke located within-the State of Utah, equal in areaand. approximately: of the. same’ . 


a ; ee value to that: relinquished, said lieu selections to be made in the same. manner» Sah 
as is provided for in the Enabling Act. of J uly 16, 1894. (28 Stat. ‘L. 107 ae bares : 


ae as ‘to. the payment of fees or commissions which are hereby waived. 


. “You will make the’ proper. ‘notation on your ‘tecords. and will care- 
: filly check any application to make homestead: entry or selection for 
ae Indian allotment in the vicinity, of the withdrawn lands SO as to 
avoid | any conflict therewith. ee ae = | 
~You-will also: make proper. ‘notations « on “your Seconds Cx any’ in- 
. demnity. school-land selection or selections made in lieu of lands in 
secs. 2, 16, 32. and 36, granted. to the State for school purposes by 


: es 6, ack. of July. 16, 1894. (28° Stat. 10D), and within ae area: | aa 


- added to: the Navajo Reservation:: | | 
AND such indemnity school: selections must “be: made in pee 


with the ‘provisions of. sections 2275: and 2276, United States Revised 


S Statutes, as. amended: by the act of. February 28, 1891: (26- Stat. 796) ‘a 
~ as. made applicable to the State of Utah by the Act of May. 3, 1902° ~ 
(32 Stat. 188). Such ‘selections must ‘also be made in accordance 


with: the. regulations. of June 23, 1910 (39. LD. 89),. and. the State 
must. furnish an affidavit as to springs and water holes on all selected ee 
*. - Jands-in accordance ‘with Circular. No. 1066, , May 25, 1926. Ae LD. i” eel 

ae 457): and: Circular No. 1231 (58 LD. 173). | ieee 
— The State must also furnish. an affidavit to. the effect ae ie lend ag 
: eelected: is approximately of the same: value as. that. relinquished. + 


| a -) ield examination will be directed by this office in order to determine a 


whether or not ‘the lands relinquished and those selected are consid- . —s 


+. ered to be of approximately equal value within the intent of the act. 
=o Ug the report: of the Chief of Field Division should be adverse to ‘the. ae 
oe State, the State will be given opportunity to make. selettion of other ~~ 
lands or: to make. such. showing | as may be desired, and will be 


es oe afforded the right of appeal, review, or rehearing recognized i in. the ee 
ne, i manner: r prescribed by. the Rules of Practice. i pete eee 


ut Re 


ee noise, PHoenix, 
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“Ne O Beas will be. > charged in. “connection ith, any. selection ee ae 


~ under this. act. 





ae Pon ea 


-Approred: eee ee 
| Sonn HH. “Setwatiod,” oe a 
- Assistant Secretary. 


Bas ede Beer . Pa 


oe “MINING LOCATIONS, TN PRESCOTT NATIONAL FOREST, f ARIZONA me 


-TOmeular No. 1298) 


| Deparment oF. THE. Lyrertor, | 
Generan Lanp. Grace 

i | Washington, D. C.5 “9 Me fay 4 1988. 

AR IZONA? : on oe 





4 Les ie ba ak i Sie Commissioner. — paca 


The act of J: anuary. 19, “1933, an at: to. ape the ‘United ae a 


— mining laws applicable io the city of Prescott, municipal watershed a 
+ in the. Prescott, National Forest, within 1 the. State of: ee Pro: ae. 


ane svides as. follows: ne 


Be it enacted by: “the Senate ne House of Represéntetines ors ches ce, e 


ee States of America in Congress assembled, That hereafter mining locations ‘made | eee 
oc es, under the United States mining laws upon lands within the municipal watershed, te eae 
oe a of. the ‘city, of Prescott, within the Prescott: National. ‘Forest. inthe ‘State of 3 ces 
ee 7 Arizona, specifically. described. as. the west. half southwest quarter section’ 13: . eres es 
~~ south” half: section. 143. ‘southeast. quarter, and east’ half southwest: quarter ee 
ake section | 15;.. east: half, and: ‘south half southwest. quarter. section (223° all Off: eee 


i ee section 23; west, half section: 243 all of: Sections - 26.and. OT}. north’ half. north. _ 


half. section 34; and. north. half north half, section BB,. township 18 north, 20 
ride Tange 2 west,. Gila and Salt. River base and meridian, an area. of. three thousand 9 

: - : . Six: hundred acres, more or less, shall. confer on the locator ‘the ‘right to. ocelipy. 2 ae 
/" and ouse so much of the surface of the land covered by the location as may. 


a be: reasonably: necessary to carry on: prospecting: and mining, including’ the eS aa 
taking of mineral deposits. and timber required. by or. in the mining operations, Peo a 


a and no permit shall be required or charge made for such use or occupancy ; ee . 
i Provided, however, ‘That. ‘the cutting and removal of timber, except. where =). 95. 


Gearing is, necessary in connection with mining operations or to provide space" 


oe - for buildings. or, ‘structures used in ‘connection With : mining operations, shall: ate 
--be-conducted: in accordance ‘with the rules for. timber. cutting on adjoining ee 
og “national-forest. land, and no use of the surface of the claim or. the resources ce Cs a 
ane therefrom. not reasonably: required for carrying on. “mining | and. prospecting rie 
Ca shall be allowed except. under the national- forest rules. and regulations, MOP oo eS 


shall the ‘locator prevent : or obstruct other occupancy: of the’ surface or ‘ase: * AS 


of surface resources. under authority of national-forest regulations, or permits.» 


issued: thereunder, if such . occupancy. or. use ig Rot: in. ‘conflict: with mained oe 
| development. . oe te : coe ee 
See: 2. That. hereafter. all patents’ 4 issued tinder the Uaitea: ‘States. smining. Pears 
of ee affecting. lands. within the municipal watershed | of the city” of Prescott, a aes 


ar 4 within the Prescott: ‘National Forest, in the. State. of " Arizona, Shall’ convey oe 

















~ 


ae oe 
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eee ne err remove’ ‘so. “much | of the mature timber therefrom’. as may ‘be needed. ie a oe 
ee oe extracting and removing. the mineral. deposits, if the. timber is cut’ under: sound i. 
oo o®* principles’: of: ‘forest. management as. defined by. the national- forest: Tules‘and’"?) 0.0... 
oo ee regulations, put: each | patent - shall reserve to. the United States. all. title in” een na 


oe or. to the surface of the lands and products thereof, and: no ‘use of, the: surface | 


ee Oe, ; of the claim: or the’ resources therefrom not reasonably. required for. carrying: oe : : ue 
ice ee -. on mining or prospecting shall be. allowed excent. under, the. rules and” eo ee 
3 “tons of the Department of Agriculture. =: oe er 
eos: Sma. 8. That valid mining: ‘claims. : cwithin. the mbnicipal: ‘watershed ‘of. the oo ee 
Ae  Gity of. Prescott;. within the Prescott ‘National Forest in the State. of. Arizona, oes 

ao existing on: the date. of the. enactment. of this: ‘Act, ‘and. thereafter: maintained - ime) 0. 

/ .--“¢ompliance with ‘the law. under which they were. ‘initiated and. the.laws oft. eo 
ou. the State of Arizona, may ‘be perfected: ‘uider’ this ‘Act, or r under the laws under. oe 
ones which they. were initiated, as the claimant may desire. co a ee 


- The. provisions of the act. apply only. to’ the lands desctibed i thane, ac 


: products thereof. 


_ You:will note on le face. of all applications for patent fort mining as 
'. elaime: embracing any of the. described’ lands that the same: aber — 
' subject ‘to the conditions, provisions, ‘limitations. and reservations | 
 .6f the ‘act, except. applications. for claims located. prior. to the date: | 
~ . of the act and as.to which the applicants. expressly request. patent. — 
a under the provisions. of the general mining laws. Patents. issued... 
at subject to the act wal contain ape a conditions i in 1 accord: with: 
: ~ See. 2 ‘thereof. ‘i oem 


oe. ‘comptising approximately. 8,600.acres in T. 18 N., R. 2 W., Gs & Se 
es UR MS ‘Rights acquired under mining locations fade after. the date of a 
ce . the: act: on any. of the described. lexids’ are limited: to. ‘the. ‘right. to 
2: “occupy and use $0 ‘much’ of the surface ‘of ‘the: land covered. ‘by the | 
-. location as is. teasonably necessary to carry on prospecting. and: 
“mining, including’ ‘the taking of mineral. deposits: and timber ‘res - 
quired by or in the mining operations; and. patents for such locations bey 
. shall convey. title to.the mineral deposits and a limited right to-cut. ~~. 
“and -remove* timber for mining: purposes, ‘such patent ‘to reserve’... 
to the United States all | title in or, to the surface of the lands | and = 


Under ‘Sec. 3 bf: ilies act, edi claims poe at the: dats. as “ 


be athe act and thereafter niaihtained. may be’ perfected. under: this-act one 

So or. under the law under. which: they. were initiated, as ‘the claimant. a 
~.. -may'desire. Such claimant: may, therefore, continue the: ‘development ~~ 
Je? Of his: claim. under the provisions of the act and’ secure. ‘patent. for 
a = the, mineral deposits only, under its: provisions, or. he may continue... 
-- to hold under the general mining laws and secure patent, which 
o ee will. convey. to him the: surface as well as. the. minerals in the claim. 
oo A Note:on: your: tract books each subdivision. to which. the act applies. 
ee as imbioct to the. act of J ey 19, 1983 ae Stat. 7 7 TE and peed ous 
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: wo 





a ae publicity to the act as : may: be: done without. expense to » the the 


eee Government. | 


it cowie a oe te 





7 ©. “Mooni; 


_ Comamissioner. oe 











- Appromed: Pe 
ie ON HH. : Baaiebes WAT SRE URE, 
Assistant Secretary. erent : 








“Ror, R. ‘RITNER : 


ed : 


ee Cranés—Danisce TO: “Punlainn: ‘PROpERTE ‘THROUGH. ‘Neetremxon—Harrtover ea ac oe 


THE ‘UNITED Srarms—Aor OF Decemper 28, 1022. 


“A valid claim: for ‘damages. under. the terms of the ‘Act of December 28, “4922 a o 


; aoe “(42 Stat! 1066), arises’ where, without negligence on the part of the. claim- Gee 


Manor, Solicitor: fe af 


ao oe his’ ‘property. is: injured: through ‘the negligent: operation of. an auto- — : . 
mobile. by an employee of the, United. States. acting. within the’ scope. of: ger. fo 
: _ employment, and the: amount of. the claim. does not. exceed. 1 $4 900, - ee ae 





~My opinion. . has ook: ‘pequested "a as: “9 Gihatticn he: iclaita. oe Roy e pe Bs 
: R Ritner,. of: ‘Tacoma, ‘Washington, for. damages | inthe» ‘amount ot. 


_.. $22.70: to cover. repairs to his. automobile resulting from: a ‘collision. : ie 
600 February. 12, 1983, with an automobile operated. by. Frank Greer, 


- District. Ranger, in Mount Rainier National. Park, is'a proper claira pe 


...* for: certification to ‘Congress under the act of Decenbei D8; 1909 (Ad eee 
it. Stat. 1066), which. provides a. “method for the settlement of: claims. ete 

ae ‘in'sums not: exceeding: $i, 000,. caused. by. the. negligence: of an: ‘officer wis 

a or. employee of the" Government, “acting, within. the “BOOB OF bis 2 

ree employment, - ee ee 


~ From ‘the’ papers. ‘submitted by the: Superintendent, ae ihe. Park 46 oS 


as 7 appears that the accident occurred ¢ on. a curve on the Nisqually. Road; . ie = 
“|. that at the’ time the weather was cloudy: and'the roadway was cove ee : 
ered: with snow. An investigation was made by t the Assistant, rp one 


oe Ranger,’ who reported’ as. follows: 





"Ranger. Greer. was: returning. from directing trafic a ‘Narada, Falls. and ac “ 





: eet driving well’ towards the center of the: road. ‘at about 20° miles per hour. cae : 
yee There was’ a ridge ‘of. snow’ ‘piled. along his. side of ‘the. road” which had. been”. ox 
. ~ rolled: there by: the: snow. blade. plow: : Mr. ‘Greer on seeing: the. approaching*. ee 


ee °° car” applied his brakes; causing ‘his ear to skid sufficiently: for his left: ‘front. * 





Poe fender™ ‘to strike, Ritner’s: car’ damaging it; to. the: - extent shown. on. enclosed Bi a 


ee : form, 





Ritner was” . driving well on his: side ‘of ‘the: “road ‘and neither ‘was Panviag sos 


ee ie 20 miles per ‘hour. Bad Greer: not. “applied: his. ‘brakes: ‘there re would 





A 82662—3 3—vou, bas 
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are 


oe » have t been no. » difficulty, put. the: accident + was not ‘due io: ‘any willful Ea 


2 : or careless driving, and due to snowy. road: conditions I feel that the accident: ce 
~~ ghould be classed’ as’ ‘more or less. unavoidable. I: also. feel that Ritner . isu 


ea : entitled to. reimbursement for damage’ done to. his: ear ‘by. the: Government « car, oe < a 


‘The following statement: was submitted by Ranger Greer: 


oct. a was returning: from Narada where I had been: ‘directing ‘traffic, ‘he’ ‘road . - 
“was. quite icy: and slippery and “was driving. at. a. moderate. rate of. speed 5 


oe ~ not to.exceed. 20 ‘miles. per hour. ‘About one quarter mile above Longmire. ‘a ee 


‘ear ‘was noticed - approaching. “At the time. I was: driving well toward, the ee a 


ors, eenter of the Toad. due to ridge. of snow: which had been. bladed . towards one oe 


oo side by the blade ‘snow. “plow: and: had: not. ‘been: cleared away. In order to.” ey, 
.. pass it was necessary for me to swing over to my right and as I was'about = 
eS to-do’ so. 1: applied the brakes. on my. car which. caused it to. skid to such an 


~ extent that it struck Mr. Ritner's. car. = ‘Te T had not applied | my. brakes | Pa Ae 


a : Sia would not have’ skidded, _ — oN 
. There’ were no personal injuries, the peo claimed consisting ae 


= ies within the scope. of his. employment. 


ere of the bending of the left front. and rear fenders, the left. running 2 ms 


a board, and the. left: side of the body: of: claimant’s car. The bill for Gai 3 
Wines repairs “submitted - “by: ‘the: Mueller-Harkins» Motor | Soy: of ora 

oe ‘Tacoma, Washington, is in: the amount of $22. 70: me a 

Ae ee The ‘claimant stated that. the Saniage:* was: not. covered i in n whole ee 
as po Or in part by i insurance. rt eee: | 7 te, a aa 
LO. bring: the claim yeithin the scope. lok the. ‘act: in question; ie ee 


2. ee be shown. that. the damage. complained : of was caused by the ~ 


is negligence of an- ‘officer or. employee. of. ‘the “Government, backing; " 7: 


-. 


In-this case the park. ranger was: scuink 3 within. the scope -: his: ee 


employment. The facts. show that. the: road conditions were bad at 


a the time of the. accident, due. to snow. ‘and, j iee,. and. the existence ‘Of : — | 
-°- aridge of snow which- had been. pushed up by a- road scraper On 
the side of the road on which the ranger was operating his car. ee 

ae |) urther, that. the claimant was ‘not. guilty of contributory negli- ae 


- gence and was operating his car’ at moderate speed on the right) — 7 


ee side. of. the road... Admittedly, the . ranger’s car was ‘thrown. into — - i 
ooo -akeid through unnecessary. or improper application of his brakes, — Cay oe 
which. caused it to. collide with the claimantis. car. with the resultant eee 


o : damage. ee ae 
Under i. fate digclésed’ ‘bpd hs reports, T4 am of any opinion ‘tliat. Pr ae 


the claim. presented is within the purview of the act of December: ; . : 
2 98.1999, supra,.and is a Propet one. for certification to Congress aS ee - 


pian - provided for therein... 


~It is noted that the claim. preteen (Form ‘No: 28) Hist ae é Bosh. 


> "sworn. 60; ‘and same. ‘should. be-returned to the claimant, for that — : 


a Rye before further action i is ‘taken | in. a the matter... i, 
«Approved: - ee : / 
Osoke L. ‘Cuarsin, oe eee a a 
| Assistant  Seorehary.: ee ee oe 


ane ee 
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USE OF FUNDS: FOR. ROAD ‘MAINTENANCE IN mur. cae 


NATIONAL PARK, “ALASKA. 
_ Opinion, May 12, 1988. 


- ALASEA—Mn, “MoKrnty Nationa PARK—ALABKA. Roan Coxtnassrox—Acr: oF 


_ JUN: 30,. 1932, . 


; “The act. of J une 30, 1932 (aT § Stat. 446), éqntains. no express. provision: anges eo ee is 
“which. ‘transfer. ‘of any. ‘of: the. funds: appropriated. for. the: Alaska: Road. caeer ans 
“Commission | may be made to the’ appropriation. for national park “poads | ae . oe 


within’ a national: park. 


- Atasma—Mz. McKinney ‘Narra PARK AVAILABILITY oF y Anfuomiathons— ee aes 


a A gupropristione “for. the. ‘Alaska ‘Road ~ ‘Coramission” for he: disonk. eee . | 
1984, it is clear that no portion of. the. funds: thereby. made available may) 
dee be used for maintenance work ona ‘road within a national park in ‘Alaska, te 
a “since: such funds. are required to be: expended under the provisions ofthe. 2 2 
 aet of: June 80, 1932 (47 Stat. 446), the terms of which: are not intended. 


ol yte. apply to roads: within national parks, nor to relate ‘to. the use of appro-. : 
= -priations specifically made for, the: construction. and maintenance, “Of. roads’ <t 


within. national parks. | 


ALASKA Roap ComarsstoN—Acts ‘0 or. own 30, 1982, “AND: ‘Manca! 20, “1938 . oe 


‘TRANSFER OF APPROPRIATIONS ‘WHEN. FOR PUBLIC. ‘Works. | 


iy . The. projects of: the Alaska ‘Road. Commission and ‘the. roads. har trails in | 


national. parks | are included in the general classes enumerated as “ public oe 


- works” jin the act of March 20, 1933. (48° State: 8), continuing” in force: ' 


‘section ‘317 of. the Economy. Act,’ “approved June 80,., 1982... (47 Stat. 


382, 411), which section provided, with certain, ‘qualifications, that‘ “not.to.. 


- exceed 12 per. centum of. any appropriation. for an. executive’ department, . 
oa Oe may be ‘transferred, with the. approval | of. the. “Director. of the: 


Budget, to any: other appropriation, - : be an under the same. department, ee - vee 
to be used: for public works.” ‘Such legislation would © seem to supply 


~ authorization: for transfer to. the appropriation for. roads’ and. trails in 


: national parks. some. ‘portion of. the sum hauprepratey for the Department. 


2. off the Interior ‘for the fiscal year | 1934. oe tes 
: “Marcon, Solicitor: . a 


In accordatice - with ‘the om of he -Astistant: Secretary, ir 


- have. considered the. question submitted by: the Acting: Director, . 
National’ Park Service,. “upon: the suggestion” of: the~ Governor of =. 


| Alaska, as to whether, in. view of: the status. of the National Park oo 


a Service appropriation’ for roads’ for the fiscal year 1984, funds of 6 : ou 
the. Alaska, “Road Commission may_ be used to perform the most (0. 


os . urgent maintenance work on. the Mt. McKinley National Park. Road:; ~~ 


“By act of. Congress approved. June 30, 1932. (47 Stat.. 446), dhe 


poe “duties. authorized: and: authority. conferred by Jaw: upon. the Board 
> of Road. Commissioners, and upon’ the ‘Secrétary of ‘War were — a 
— transferred to this. Department. ‘The act provides” that the. Secré-) 83. 

— . * tary of the Interior shall executé or cause to be executed, all laws. 
Crus Pertaining ts to: the construction. and maintenance of roads. and trails Is oO 





-t 
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eee end oo ee in- “Alaska; hetetotore: edmond i oo ‘Board: er 
of Road: Commissioners: under the direction: of the Secretary of Wary 
and authorizes the. Secretary, by order or regulation, to. distribute. bik 
°.. the duties and authorities transferred and ‘appropriations. pertain-) * 
ing thereto, and’ to make-rules’ and regulations governing the use of 
 poads, trails: and other works. The. powers and duties’ of the said (7s? 
ae “Beard! ‘of Road Commissioners, : are. ; defined 1 in Sections 321 to 328 ad 
es -tnelusive, ‘Title 48, U.S. Code, | ee ts 
Se the administrative changes. effected by. ee ae Ae ee are ua es 
a oo bplieable. to: national park: roads.as administered. prior thereto, and oe 
do not affect: the use of: appropriations: ‘specifically made for con- ~ 
“struction. and: maintenance. of national . park. roads... Although | ree 
. appears: that. the road’ in question was’ ‘constructed’ by the said |. 
~~ Board of Road ‘Commissioners: for the: Park Service, the expendi-. = 
tures” ‘for such. construction ‘were. met from. the: ‘National Pork, 


) cs appropriation for Toads... 8... 


~~ The main: question. for. detarinination 3 is eee any ae the finds. 7 
ot made available for the Alaska. Road: Commission. for: the fiscal: ‘year’ © 
- 1984- may be. used for nECESSRY, maintenance work | on. the: Toad ae 


= within. the national park. 


"The appropriation. act tir tits Dapartiient! for tle fiscal year 1934, . 


7) Sapte wet February.17,.1933--(47. Stat. 820) 4 makes appropriation f for ) 
| “the Alaska, Road. Commission. as: follows: oa 


“Ror ‘the construction, repair, and maintenance of roads, ‘tramways, ‘ferries, a 


a bridges, and trails, ‘Perritory’ of Alaska, to- be. expended ‘under. the provisions 

OF Public: Resolution” Numbered. 218; approved” June’ 380, 1982, $466, 3005 for 
een: : ‘repair’ and ‘maintenance of ‘Government: wharf at Ju uneau, , Alaska, » 38, 000; in 
es: all, $469, 300; ‘to be immediately. available. : | 


| Appropriations 1 for. the National, Park Service include the fol. oe 
S lowing, ane . | | : 


“Emergency ‘reconstruction. ‘and ‘fighting forest ee in “national, “parks: ‘For. —e 


aor i reconstruction, replacement, ‘and repair - of. roads,. trails,- ‘bridges, buildings, - 


3A, ee 


hg - and. other physical. improvements: and: of equipment. in. national parks. or. na-- ee 
*. : tional: monuments that. are damaged. or. destroyed by flood,’ fire, storm, or °° 
ory voter “unavoidable. causes; during. thé’ fiscal. year 1934, and for. fighting OF se 
2 emergeney’ preverition ‘of forest’ fires in’ national parks or other “areas admin- 
istered by” the: National Park: Service; or ‘fires: that endanger such. areas, 9 00 

ce $50, 600, and in: addition thereto: the unexpended - balance. for this purpose: for.) 

_ ... the fiscal, year 1983 is continued available. during. the fiscal year:1984, together. 
“with? not to. exceed. $100, 000" ‘to. ‘be transferred: upon the ‘approval of the. Sees ee 
aoa retary’ of : the Interior from’ the: various appropriations for national parks. and aye ta 
ee “national. monuments herein contained, any such diversions of appropriations to... © 
| Soo 9 Abie: reported’ to: Congress: in‘ the: annual Budgets: Provided, That the allotment of =. 

.., these funds to. the various national. parks or areas: administered. by. the National: ee ae 
oe Park. Service..as. may. be required for fire-fighting purposes shall be made by; 
Je a the: Secretary” of the Interior, and then only after the obligation, for. the ee ee 
oe penditure: has “been” incurred. oe ee a nae ee sae 


eee 
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ee ieee "DECISIONS OF THE DEPARTMENT ‘OF THE INTERIOR BI. oe 


‘iaarinottonss and: 80. forth, of. roads: and: ‘wails: Tor: ithe Teonstrctiony “gee ee 


el. construction;* and. ‘improvement, . of: roads, and: ‘trails, ‘inclusive: of, mecessary | ae 
_ >. bridges, in” “national. parks and monuments. ‘under: the , Jurisdiction. of -the: Dee 205 3 
.. partment of the Interior, “including the roads from’ Glacier Park. Station. 0 
© «°°. through the Blackfeet Indian ‘Reservation ‘to various points in’ the ‘boundary ee 
poi Mine ot: the Glacier National Park and the international. boundary, ‘and -aread.:.. 59), 
Le tobe: established as national parks’ under the Act of May..22, 1926— “(OSOs a as 

: 2 tite: 16, sec. 408); ‘and for. the replacement. of .a,read .at -Felsgate. Creek. One 
-. © the. Navy mine depot in connection with the Colonial National Monument: 9 ° | 
-”, Parkway, Virgina, at a cost. of not to exceed $20, 000, ‘to be. immediately =... 
_ ." available and remain available. until expended, ‘$2,435,700, a part of the amount’. 
of the’ contractual | authorization of. $2, 500,000 contained” in ‘the Act: raat aa 


ae - appropriations. for. the. ‘Department: ‘of the’ Interior for the: fiscal. year. 1933. 


~The appropriation. for. the Alaska. Road: Commission: contains’ oneecute 


ae “tom for. national park roads; but provides that it shall be’ expended’). 
oy under the provisions of the ‘ads: of June 30, 1932, supra. There is 


a no express provision anywhere. in. the act. ender which transfer Of 


| aa any. of these funds for use‘on national park roads may. be effected, om 


_ Attention, however, is, directed to Title II, Sec. 4(a) of the “Rot ee : : 
to maintain the credit of the United States Government 2, approved. 


eee March. 20, 1938, (48° Stat. 8), continuing in) force and amend:. ~ : 


ing; among. others, ‘section 817, of the Economy Act, approved ee a 
June 30, 1932 (47: Stat. 382, 411). Said section as originally =~ 
~ enacted provided that not to exceed 12 per centum of any appropria- 
tion for an executive department, or ‘independent establishment; may 
‘be transferred, with’ the’ approval | of the Director. of the Budget, . 
~ toany other appropriation or appropriations under the: same depart- eee: 
ment or establishment, but no. appropriation: shall. be increased more, ~ 
= - than. 15 per centum by. such transfers. » The amendment: ‘provides. 


a5 “4(a) (2) that no part of. any. ‘appropriation: for “public. works”: “nor wl 7 


any, part. of any allotment, or portion available for“ ‘public . works ” 


- under: any. appropriation shall be transferred, pursuant. to the. ape ie : 
'. thority of this section,:-to any appropriation: for. expenditure: fon : 


oe personnel unless such. personnel i is pace pers or. an oo ae 
ee “public works ” Tee i ie Co Se 
oh The projects of the ‘Alaska Road Conntenion id ioids ae trails - oe 
in national parks are included i in the Creag: classes, enumerated | ine” ees 
.. - the: Budget statement. as | “ public works” oe aes a 
. .. It therefore appears that under the provisions “of tiie: act of March Te 


oe . 20, 1933, supra, funds may be transferred from: one appropriation — a 
ee a | to- “another: within. the. limitation - prescribed. therein, with: the ap- oes 
cog ~ proval. of the Director of the Bureau of the Budget. The Depart- pee 


ment. is without authority at this time: to. authorize the transfer’as” ees 


: — “requested by the Governor, but 3 in. the event it is deemed. advisable «. 
veo. by, the’ administrative officers, the matter may ‘be presented to. pees - 


ae Director for consideration under the provisions: of said act. 


oe a4 DECISIONS oF THE, DEPARTMENT oF. ‘THE: INTURIOR Pace Bees - 


“Transfer of funds: cadee eprrepriations ae ie fiscal: year: ‘aioe eee 


if an y are now available, would likewise be. subject to the approval . 


of the Director as ve for i in | section arr of. the: Heonomy, Act. 9. e 


of 1932, as amended, 
“Approved: | | 
Oscar L. Cpe 
- Assistant Seorctary. 





"PROVISION FOR APPEALS BY SPECIAL AGENTS IN CHARGE FROM 
DECISIONS OF THE COMMISSIONER OF THE GENERAL LAND 


_ OFFICE, AND MOTIONS. FOR REHEARING BEFORE. THE. saan 
TARY OF THE INTERIOR—CIRCULAR N 0, mo AMENDED. ; 


| _Isrevertoys ; ers. 
Q (Oirenlar No. 1209), 
| Derarrment OF THE Irertor, 


_ Genera LANpD- OFFICE, 


| Spnoras “Agawrs: IN Cea. AND . 
REGISTERS, “Unrrep Scares Lanp Orricus: 


| Paragraph 13 of Circular 460,. approved February 26, 1916 6a 


.y LD. 592), prescribing rules: for proceedings 4 ‘in contests initiated ial cee 


= “soporte from the field, is hereby: amended to read as follows: 


Washington, DO. » May 3 18, 5, 1083. es 


18. ‘Appeals: or. briefs relating to Registers’ decisions, if filed, must be an 27s 
, accordance with the rules. but ‘need. not be. served upon the Special Agent 


os : in Charge or. government representative in charge of the hearing. No appeals - © 28 


co from. decisions by the Registers. will be filed by the Special Agents in Charge, . eee 
. Hewever, Special Agents in Charge shall have. the right of: appeal’ from any. 
‘decision by the Commissioner: of: the General Land Office in favor of the con-  - 


ie -‘testee, and shall have ‘the. right to file motion for’ rehearing before. the Secre- - ek 


tary of the Interior, and to take other like action in the-same manner.as.a — an 
* private contestant, and shall receive like notices of ‘proceedings and decisions. es See 


| D. K. Parrorr, ~ 
intents Gree “Aoting Assistant Commissioner. 
r coneur: | SOE, chs re ae | 
- Lovts R. Gravis, - Se Ban AVY. ayes 
ts Director of Investigations; oo 
| Approved: aa oe ee! 7 
--Hanoxp L. Tees, ieee ae ere ee 
» Secretary oft the Interior. . ee 





a i: a "DECISIONS. oF THE, DEPARTMENT. oF THE INTERIOR ie pee 





- SUSPENDING ANNUAL ASSESSMENT WORK oN ‘MINING oe 


ACT oF MAY 18, 1983, 


ee ie | Daarminen OF THR. “Irentor, ; pees fa 


» GenzraL Lanp_ OFFicn, © 
Washington, D. oe Mi lay 9%, 1983, 


ees Retsrz, Tiina ‘Sears Lanp OrFices : oe ee ee | oo ee 
For: your information, and i in order that you may inform. inquirers cee 


oa - calativs thereto, your attention’ is called: to the act of. May 18, 1933- ae 
gee (48° Stat. 72), providing: for the: suspension. of annual. assessment. ee 
work on mining claims held ie location in ‘the United States and. Soe e 


ne Alaska, and reading as follows: 


Be it enacted. by the Senate and House oF, Represendatioes of the Bust a 
States: of. America. an: “Congress: -assembled,. That the provision of. Section 282400 


ee A of the Revised. Statutes of ‘the. United - States, which. requires on each mining - i Ne . 
~~ claim located, and. until. a patent: has: been issued. therefor, not Jess than $100. bee ; 


. ‘worth of labor. to be performed; or ‘improvements aggregating, such amount to ag aon 


be made each -year, be, and- ‘the same is: hereby, suspended as: to all mining a ae 


ss claims in ‘the United States, including. Alaska, during’ the. year beginning at ae 
en bg o’clock meridian July. 1,: 1982, . and ending at: ‘12 0 ‘clock: meridian. July 1; ay ee 


ae be 1983: Provided, That the. provisions of this act shali not apply in the case of. 


* any claimant not entitled. to. exemption. ‘from the payment. of'a Federal, income Pees 


-. tax for the taxable year 1932: Provided further, That every claimant of any... 
such mining. claim, in.order to obtain the benefits, of this act, shall file, or cause 9°. 
es sto. be filed; in the: office where. the. location: notice or certificate is’ recorded, on 
Ee es or. before. 12. 0 clock meridian, J uly 5 1988, a notice. of his desire. to hold: said. . ce | 
_ .. mining claim’ under this: act, which notice shall state that the claimant,.or | 


eters _ ‘Claimants, ‘were entitled’ to exemption from the ‘payment of a Federal income ee 
rae & — for. the taxable year 1982, cee | ee re i ee 


Tt will be observed. that enly’ those claimants entitled to “exeiniption’” ae 2 | 


2 a _ en the payment of ‘a. Federal income’ tax for. the® taxable: year oe re 
1982 are benefited by the act, and that such. claimants must file on. 
se or before 12.0 clock noon J raly. 1, 1938; in the office where the location. os a 
~~. notice or: certificate is: recorded,. a notice of their desire to hold. the. ne 
_. .elaims under the act, stating” therein’ ‘that they were entitled’ to =.” 
ee ‘exemption from payment ¢ of a. Federal i income tax for the year | 1982. 2. ee 


| Frep W. ‘Jc OHNSON, - 


“Approved: Se ee 
= Opeaz in Cakes, ne 
Assistant *Seoreary. 


“Commissioner. oe, = Tee eae 








oe “DECISIONS: oF THE DePabrMeny. OF THE INTERIOR Vo. 





ADVANCES 10 "RECLAMATION FUND BY. THE | REOORSTRTOTION ae a 


_ FINANCE. CORPORATION — 


oe ‘RectaMation ‘SuRvicd ADbrtrONAR: Pons’ NeaDe. AvarbapnE FOR : Buoonore-— ee 


- Scorn: Or AUTHORITY. GRANTED RECONSTRUCTION FINANCE Competition 2 i 
AND: | Suoperany, OF. THD. Ivreeron: ‘BY Acr or JANUARY, 22, 1982. er 


< . My 0 aplaion haw’ Teal: roquexted 0 ‘on: the. method: of. ‘oroendie a 
= 5 ‘obtaining. and expending the funds made available by section 37.0f 
fs eo the act. ‘of: Congress. approved May: 12, 1988,! a Stat. Dy swbich : 2 
a section is quoted for convenience : ce pede 


The Reconstruction Finance. ‘Corporation; ‘upon redness of. the’ *dacvapady 


a ; of the Interior, is authorized and empowered” to advance. from: funds made. oy 


'. -available by section 2 of the Act. of January. 22: 1982. (47 Stat.L. B)y. tothe. 


eo Teclamation fund created by: the Act of June 17, 1902 (32 ‘StatL. 888), such 


re “sum or sums as. the. Secretary. of the Interior. may. deem. necessary, not. exceed- mater 
ing $5, 000, 000; for the completion. of. pr ojects or. divisions of projects. now ‘under = 


‘construction, or. projects approved and: authorized. . ‘Funds sO. advanced. shall be 
. repaid out. of any. ‘receipts | and accretions. accruing | to the: reclamation fund 


| a within such. time as. may be fixed. by. the Reconstruction. Finance Corpor: ation, i" | 
- not exceeding five years from the date. ‘of. advance, with - interest. at. the rate. 


2 of: 4 per centum per annum, Sums. 80. advanced may be ‘expended in . the same’ 
way as other. moneys. in the reclamation fund, ee kee Py o ie 


Joffe? lt thas. ‘been. represented to. ‘me. that. tha: logical nothed: to. Paneae a oe 
vin the: administration of this section. of: the’ act is: to have: the Secre- - 


nee tary. of the Interior inake: formal application to the Reconstruction | 


> Finance Corporation. for the funds tobe advanced to the reclamation i? 
i fund. from time to time. as: required. for. expenditure for the: construc-. ao 


tion, program. on, the reclamation projects, the use of the funds to be 


determined : by the Secretary. ‘of: the Interior: and. submitted. to the. 
Le Reconstruction Finance. Corporation - each. time. an advance 1 is “made. oa 
oe. TE is ‘the opinion of the Assistant: Commissioner ‘of. the. Bureau oy, - 

ce “ot: Reclamation. that the act. requires. the. money. advanced: to be © 


es covered. into. the reclamation. fund and: then recommendation made oe 
py. the Seeretary of the Interior to. the Bureau. of the Budget, which 0 
ae ee will recommend. to the President; ‘and he i in. turn’ “will ‘recommend 10° ° nae 
Soe Congress. and ‘it will again. appropriate by. another act the money: 
. ay for specific use. on. designated pro} jects; and’ then it could. be expended: 3 | 


pe in the same way as other moneys in the: reclamation fund. . eae 
The act. of which section Bye is a part. was. passed. as. ‘emergency “ 


ee legislation and. Congress: was attempting | to have certain things done. 
Hat immediately, and to expedite the action to be taken the Reconstruc- 
<< tion Finance. Corporation is used as.a medium to determine when =. 
oe certain. money appropriated and made available to the corporation Te 
= may | be o,Fepaid after it is: advanced, ce ee ee 


oe ee : "DECISIONS: or. THE. DEPARTMENT OF. THE INTERIOR 








“Section 87 comprises Joule ites. sculeneon, The fists aioe es 


: wie : BP for advance’ of funds not: to exceed. $5, 000 ,000, the. second. pros : ane 
of ‘vides: for: the. time and. method: ‘of repayment; and 1 the third provides oe 


2 for the “ way ” the money may be expended. ee oS 
_ In construing the language used the true meaning i is to be found ee 


not. merely from the words of the act but from the cause and:neces-- 
- . “sity, of its being made,: from a comparison ‘of its several. parts amd? ty 
coe) from: extraneous. circumstances. ~The true meaning of any passage = 
“” is-to be found not merely in the words of that” passage, but. comparing ~ Ree 
ie it. with avery, other r park of the laws astertaining also what’ were re the 


— was, 5 thie object: a appearing pees these circumstances ann ‘the: Cons es 
na gress. had. in view. What were the cause and occasion of. the passage ee 
“oo. -@f the-act: and: the purpose. intended to ‘be accomplished. by: it in. the... 

a Be Tight. of the circumstances. at. ‘the: time” and: the: meceseity of its. noe 


When’ the Jopialatiog was unde cae demo he Gobieress: it oe 


e ~-been. advised. that. the reclamation. fund would be depleted . ‘about.’ 


ae “July. 1, 1933, due principally to. moratoria. granted. by. Congress: for ae ; Se | 


: repayment: ‘of construction: charges: from. irrigation. districts: on: the Pee 


various ‘reclamation projects. The. -emergeney was ‘to be: overcome a. 


“by. borrowing from the Reconstruction. Finance Corporation, and in. 


this loan the. Secretary. was supposed. to be the judge of when and 90 


| “efor: what: specific. purpose the: money” should: be expended. ‘When. 
oe Congress, authorized. the loan it. believed. that the enactment. of. secs ye 


tion 387. was ‘the appropriation, of. the money, which. was to be ex- 

- pended in the same. way, as other. moneys in the reclamation fund... - 
_- Phe words § “same way.” >in the last: sentence of section. 8 have pete Sel he 
~ grence.to the manner or. ‘method of expenditure and the necessity for ae 


. ee the repayment by the landowners as provided i in the reclamation act. = : ae 
Davis v. City.of H ouston (264 S.W. 625). The. emergent: nature of 9 - 


oe the’ legislation and the prevailing condition at once. refute the. theory co ee 
that Congress expected. the. Secretary of. the Interior to go through es, 


~- all the governmental machinery to secure another act. of. ‘Congress - 
pe ae making specific appropriation. of funds. advanced. as-set out in ‘sec. - ee ° 
tion: 16-of the act of August.13,.1914 (38 Stat. 689-690). That-sec- © 

tien: has reference to. the annual. appropriation “ ey in the regular Book Ly oa 


ace ae ) of Estimates ” and not to this emergency act. : i 
In section 36 of the act, of May 12, 1933, supra ‘ah, the Recuceaion ee okt 


ee: Fi inance Corporation is authorized to Joan $50, 000, 000 to irrigation, ©. 
ae. drainage and. levee. districts. to: reduce and. refitianee. their.outstand- =. 
oo. ae indebtedness, but-no: one would contend. that the: money:must = 

vo Be reappropriated for each: projet after ‘the conditions for the Joan far ee 


Ss : | were. found. to be satisfactory. 


tof ee aes tee bo ek ae ee .4 eee a 
t eae ' 


Fag aig: | DEctstons: ‘oF THE DEPARTMENT or ‘THE INTERIOR | “Tok | | 


The act: provides that the moneys ‘advanced shall be turned dae ~ 


ee aiethod: “for: receiving. and ‘disbursing the funds! advanced: ‘and. sich” oe ee 
eae as declaration inthe act can not-be- construed.' as Meaning that’ the = 
Reconstruction Finance Corporation is authorized and empowered. 
".-. , to advance to the.reclamation fund for subsequent appropriation by. 
Fe ae ‘Congress. not to” exceed $5, 000; ,000.* The: italicized. words must. be” eee 
oo -added | to the act. to permit an interpretation: that the: funds. must. oe 
ea “again: be appropriated by Congress. before. they are available’ for Ce a 
ee eee expenditure. This. would: be an absurd: interpretation, as it assumes. - .. : 
oe ~ that, Congress must. make two | appropriations before: the. poe on ee 


| “The: Jat’ sentenice Some the: paragraph provides that: ve Sums: ‘SO ee 


pe i erin may be: expended. in the’ same way as. -other ® moneys: in a : 
-.° «- the reclamation fund. » This does not: require that the : sums advanced. bp 
shall be expended i in the same way as other moneys in the reclama-~ 


7 tion funds, but. only states that sums so advanced may be expended ee 


Ce 7 In the same way, thus demonstrating that. Congress intended to. a 7 | 
- Ieave'to the Secretary of the Interior the decision, Of: how: the | sums 


f — advanced may be: expended.» oe ee ig 8S ee 
Lt is smy- opinion that the fogieal aaa: to pursue in- adminis’ | 


2 nn seiron—ma REVENUE. Taxation. 


| ie tering section’ 37 requires: the Secretary of the Interior. to apply tov. 
- the Reconstruction. Finance. Corporation for the funds to be ade os 
tee -vanced to the reclamation fund and that. the use of the funds shall. : ie ae 
_. be determined by. the ‘Secretary of the Interior : and submitted.to = 
* > the Reconstruction Finance ‘Corporation : asa. basis - for. advances ee 
... from ‘time to time, the sums advanced to. be. expended as the Secre- 
wo tary of: the Interior determines, to be. repaid by the. landowners. ON eee 
38 the, irrigation. districts in the same manner that other, ‘moneys: at oe es 
yaa repaid when expanded from, the reclamation fund. ree 


ee Rede eee 
“TA Warns, ele ion 
dhs clad Seorciary. 





oe me | TAXABILITY OF P BLROTRIC POWER GENERATED ON exo eo 


INDIAN RESERVATION - : 


"Opinion, June 5, 1933. z= eae age 


ee Pega 


The courts and the Commissioner: of Internal: Revenue have set up. an ‘implied ae a 
- inhibition against ae collection. of. ‘the ‘Internal Revenue tax from | cadian: ae Ps 


_ wards. bo 





She ag Um 


Le SAK i "DECISIONS. oF. THE DEPARTMENT. or THE ‘ONTERIOR- ee es 


4 Ah “Inprans—AverreariN oF ‘Gunmrar: Snarvis-—Waiw- Siarorns. (ABELYy' ge ae 
: General acts: of Congress do not. apply. to Indians, unless’ ‘go: vexprasged as. ao, 7 SO Gaet 
~ clearly manifest | an intention to include .them ;. and. ‘wher: ever: they. and their Teh ehh ae 
interests - have» been™ the subject: affected by. legislation, they. have pean’ : eae 


named’ and their interests ‘specifically dealt with. i a. 





| ronan Tams TRIBAL AND.  Uwatrorrap—Tax, Ihocontry—InemwaL Revenue tae 


~ AcT. OF. J UNE 6, 1932. 


Le caer 4 
: me 


a - Blectrical’ energy generated on an Indian. teservation. by a . power ld Sone ts 
_ structed out’ of tribal funds: and ‘operated ; as ‘an adjunct’ ‘to. or in. connection BS aes 
“ - with an Indian commercial activity. is not taxable under. section -616 of the- a ee 

| La —act.of J une 6, 1932. (47 Stat. 266)., the lands being tribal and unallotted, and pe eee 


the Indians wards. of the Government, 


| anmaxe—tamaz Properry oF. | Munénerwens—Inreena Revenue ‘Taxarron— - ee me 


“Lg¢ISLATIVE Anrent, | tre, “ou. Reda Sees 1) ge ge Sarg EEE hue ee a oe 
“To the. extent. of. participation in income frozh. ‘peoperty. which’ still remains” 


wee 7 : within the. ownership. of: an Indian tribe as a whole, restricted Indians. eae os " 
_ should: not. be taxed under the Federal. revenue acts, since to such extent 


“it appears: not the intention of Congress. ee 


: INTERNAL Revenvy: TAxatron—ELecrRIcaL Powrk Gonmeamen « on ; Dupri: Reser | ae ts 


we VATION—Non-INDIANS, SuBsEcr TO ‘Tax, Te 


| Electrical energy, generated by a power plant ‘constracted oiit ot’ tribal { funds: 7 2 
_ -and-operated in’ connection. with Indian mills on an Indian reservation, a 


hen furnished to non-Indians, is taxable under the. Internal Revenue: Act. 
of June 6, 1982, . oe ee eS ie : - 
Duersions AND OvrsioNs Cire AND > APPLIED. RO yee a. ok oe ee 
Blackbird Vv. Commissioner of Internat. Rebenue: (38 Fea. 2a), 916); 34 op? 
‘ Atty. Gen. 439; Op. Comp. | Gen. of f Webruary 2t, 1983, cited and. 1 ApDMes.. 
: Mancorp, Solicitor: ee | Se | 
| With reference to the rédtiest. of the Coiimissioaer: of Indian Af. | - 
fairs, addressed to. you under date of April 29, 1933, for opinion (re- 7 
quested by Ralph Fredenberg, Aloysius M. Dodge, and James Cald-°_ 


well, delegates of the Menominee. Tribe..of Indians, under date. of, ee 
. April ii, 1983) on the question whether electrical energy generated. eer 
at ‘Neopit, Wisconsin, on the: Menominee Indian Reservation, bya 
.. power plant constructed out of tribal funds and. ‘operated aon a 2) 
adjunct to or in connection. with the Menominee Indian Mills, is. 
“taxable under the Internal. Revenue Act of Ju une 6, 1932, pea Stat. be So 
ps 06), my opinion follows: oy. ne ao 


_ The pertinent part of the athe ¢ reads: 3 


(a) There is hereby imposed. a tax equivalent t to 3 per ‘eontumn: of the amount ; . 


“a % an on or after the. fifteenth . day after the date of the enactment of this. - 
~ Act, for electrical | energy for domestic. or commercial consumption ‘furnished a 


after ‘such date and before: July dy 1934, to be paid by ‘the person paying’ for oe ee 


such electrical energy and. to be ‘eollected 1 by the. vendor, Ao 616, Act et ot aoe 


Fane ¢ 8; 1932, Maulene oP) A ane Tea ge ee 





Eos ae ae "DECISIONS ‘OF THE DEPARTMENT: or THE INTERIOR Beate ; 


“The anestion’ dade: itself Sabo two a . aed | = - 


Ss -t,-Are the Indians to whom the electrical energy i is 5 furnished bby oe 
re - “the plant exempt from the tax?) ieee 
ioe wie ee Arex non- n-Indians to whom such energy is s furnished exempt from ee 
Ce oe the tax? ee oe 
eae (dy) Prior’ to 1848 numerous raatiael ‘ied ‘been’ effected ite ‘dies coo 


. ee ‘Meneantase: Tribe of Indians. On. October: 18, 1848: (9 Stat. 952), a 
ee oa a. treaty was. ; made. with. the Menominees. in. which ib As stated 3 a 


re 


“In consideration of ‘the foregoing cession thie: United ‘States: agree to. give eee 


. ” 2 gad do. hereby give to said Indians. fér'a home to be held as Indians’ lands: : oe : 
Mat Be: held, all that country. or tract of land céded to the United States ty ee a 
are: chivere: Indians of the Mississippi and Lake Superior, ee pases ae 


ca : * af 


“The lands’ on this reservation have not: been allotted cinder: any ach Ms 


wee et Congress, the. property is tribal, and title to: the lands remains as. = 


stated in. the treaty. The. ‘Indians on. the reservation who use~_ a 
‘ electricity: from the tribal power plant. are wards of the Government. tN ne: 
In decision of October 28, 1932, the: Deputy. Commissioner of — 
Internal Revenue’ had. under. consideration. the: payment. of a: stamp Cee, 
“tax on a. deed. for conveyance of restricted: Indian lands from one. 
~. Indian te another Indian. . By the. transaction. the restriction ‘was 


"not removed. ‘Section 725 of the Revenie Act of 1932 provided by ve 
| subsection. 8. that on deeds conveying ‘realty there shall be assessed a. > 


“tax of 50° cents where. the. consideration exceeds $100 and does: not _ 


se exceed $000, and i increasing - the tax. for increased consideration named = | 
in the deed. . ‘The Commissioner states: | . ae 


ri “The Blackbird ease: ‘should: be: taken to stand for the proposition nae ‘to. 
ue the extent of. restricted. allotted lands; and of any: participation: in income from: 
: property. which still ‘remains within: the: ownership of. the tribe. as He whole, 
restricted | ‘Indians should’ not. be taxed under the: Federal: revenue acts on 


the ground . that* to “such” extent a is. not. ‘the. intention of. Congress to. tax ee. 
es restricted Indians. rae SE Sas ewe RO Erg “aa mehr geth, Men ee ee a 


~The decision: es this’ oe one holds that ne tang" ‘dain i: ee = 


“should. not be affixed. toa deed of. conveyance ‘of restricted. lands =. 


— from: one restricted Indian to ‘dnother. restricted Indian. ‘The. de- 7 sae 4 


a - eision. of the Coinmissioner on ‘the. question of. tax. on ‘the. transfer’ eS 
Oke lands from one Indian to another appears - to me to. be almost: ire 

» he ‘identical with. the case ‘under’ ‘consideration, - where. the sale is: that. ae 
meee ~ fof electrical’ energy. produced: by. a plant owned and operated. fore 
eee its benefit’ of the Menominee ‘Tribe and the electricity. Is | sold. to a se a 


ae member: of. the tribe. | ae 
_ Inthe case.of Blackbird y. Ce ommissioner oF I ern: acne (38 Le 


oe : “Wed, 2d, 976), the court was considering the applicability of the gris op: 
come tax. under the Revenue Act of 1918 (40 Stat. 1057), and the: :.5 os. 
ay meres * Act of 1921. i cn 227 1) 3 , iD connection with the income 6.08 ee 





| 
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ee ne Blackbird, ry 5 poutaobed: full- cee member of: the. Osage T Tribe of”: ee 
. _ < Indians. ~The ‘principal part. of Mary Blackbird’s gross income: for. os 
-.. «the two years for ‘which it was claimed she owed income tax, was = 

ae aa share of bonuses: and Royalties. 0 on. tribal. mineral Teases. . ee ae 


See de “She ead. the other petitioners: contend’ that they are ae ; only not “able or — 
Z, a the amounts: named under the deficiency orders. but that. they ‘are: not’ subject es : - 

a to the. income tax statute. As to Mary Blackbird, Wwe are disposed: to. ‘yield’. ee 
met our. assent to the soundness Of the contention,’ She. is. a restricted. full- blood: 


oa ~ Osage. Her ‘property is under the supervising : ‘control of. the United States. : aoeias 7 
-.. She is: its ward, and we camnot agree that.because the income statute, Act, Oe 
= 1918. (40 Stat. 1057 ); and ‘Act of 1921 (42, Stat. 2277), subjects.‘ “the net income oe eee 
“Of every. individual’ ” to. the tax, this: is” alone sufficient: to. make. ‘the: Acts oe 
‘applicable: to her. Such. ‘holding: would be coutrary to the: almost. unbroken oe 

. policy: of Congress in dealing: with ‘its ‘Indian: wards and their: affairs; “When sf 
-.-€ver. they and their interests have ‘been ‘the subject affected by. legislation : they = 

_ have been named and: their: interests specifically dealt with. Elk v. Wilkins, ~~ °. 
veges 12 U. S. 94, 100,. 5S. Ct. 41, 44, 28 L.Ed. 648: “¢ General acts of ‘Congress: did not. 





| 2 apply. to ‘Indians, unless. So expressed. as. to clearly manifest. an ‘intention. 0°12 


“ inelude them:” In Choate v. Trapp, 224 U.S. 665, 32 S.Ct. 565, 56 L.Ed. 941, 
+ the: court, after, noting’ the general rule that’ exemptions from. taxation are: to come 


7 be. strictly construed, said at page 675 of 224. as S., "82: 8. Ct. 565, 569: a 
 @ But in: the goverliment’s. dealings with the Indians. the Tule ig: exactly he 


e contrafy.* “The construction, instead of being strict, is. liberal; doubtful... ~ 


expressions, instead of. being resolved in favor of the United States, are. to. be - 


; resolved. in ‘favor ‘of' a weak and: defenseless ‘people, - who are wards of the ie 


nation, and: dependent wholly” ‘upon ‘its: ‘protection: and “good faith. “This rile 
Of: construction has: ‘been: ‘recognized, . without: exceptions. for. more. than: 2 


a hundred years, ‘and has been, applied in tax cases. 5 oe 
aay Cases: are cited. This. is the: view. taken of the matter by the: _Attomey 


General in’ several. ‘opinions.. 84. Ops. Attys. Gen. 489; te ee 
“In: the: wording of: both the electric tax ee the" > décamantary tax. 7 


oe ‘the law seems to be inclusive, but the courts and the Commissioner of | ~ 


is Internal ‘Revenue have set up an implied. inhibition. against the Ca 
ae collection of the Internal Revenue tax from Indian wards. ce ee 
wre ~ Upon, the foregoing considerations. it is. my. opinion. ‘that. Indian ae oe 
oe ards are exempt from payment of the tax in question. ae 
— (2)-In an opinion. by the. Comptroller General: dated February: on, eer 


a 1938, relative to the sale of electrical energy: (to, Government. one os 


ose -ployees) developed by: the Menominee Indian Mills, Neopit, Wipe 
Whe Ss, SEM) and. the computation of Federal tax thereon, he asserts: eee a 


As ‘stated in the ‘decision. of. ‘the ‘Commissioner. of. ‘Internal Revenue, ‘jagea es 


: a eo 7, 1933, where’ electrical energy. is supplied by: the Government. to its 4 rs 
oo. employees - ‘for private | use and. paid. for. by them on a_ consumption basis, sa 
directly. or. by pay roll’ deductions from ‘their salaries, the ‘purchase of eae ae 


i “i energy: is subject to. the. tax imposed by section 616 of the reventie ‘act. 


“The Comptroller: General further provides i in his opinion | a mao : ee 


o oS of stating 3 and —s for the taxes. oe ‘From this ait tappeate. te 2 
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ae that thé whites. living OD. the’ eseevation and using  elgotiiaite” die’ 


- -yeloped ‘by the. ‘Menominee: Indian Mills ° plant are. ‘required | to- pay a > 


| ee the tax of 3 per cent: This: is not inimical. to the interest of the - 3 : | 
vom Menominee: ‘Tribe: of. Indians, since ‘the tax:is: paid. by the consumer & oo 


: : and is not an attempt. to tax the property of the wards of the Gov-_ | 
é a ernment, and should not deprive | the: nibs of. its usual 1 revenue from. Ce ane 


“Oscar L. pene Pears 
| Assistant Seoretary. 


a 8 STATUS OF ISLANDS IN THE ARKANSAS RIVER AND OTHER 


STREAMS : DD. OKLAHOMA WITHDRAWN FROM: ‘SETTLEMENT | 
AND ENTRY. BECAUSE WITHIN A PETROLEUM RESERVE, 


Devidea Tune 9, 1933. 


a Isranps—Oxtanoma—Terts 3 AS Between Snare AND THE ‘UNtrp Srarms: 


— ‘The title of. the United States. to islands in the Arkansas River. and. other ns | 
: Oklahoma streams. ig not dependent upon. whether such streams. are, in are cot 
law, held to be navigable, since upon admission. of a- State into the Federal 


. Union,. islands formed prior to such admission remain the’ property. of. the’ 
‘United States and subject to. disposal as public lands. ee oes 


=: x Istanns—Drsposat._ oF “ISLAND - Omar “From ‘Unt Sears “Some pea 


‘OKLAHOMA... 


“The United States Tias authority tee survey aaa dispose ‘of. an 'aeland lying 7 . =. 


| between the meander line and the thread of a. stream, navigable or non-~ 


Lae “ navigable, omitted. from survey at. the time the public land’ surveys were : 


- extended over, the: township, where it clearly. appears. that at. the time 
of the township. survey the island | was ‘a ‘well-defined body. of public ee 
left unsurveyed. . uae 


- r _Pmorvac Wirnonawar—Srarus oF “Lanna Wire ‘Wrraprawar Conrmuns. | 
A withdrawal of publie arids from disposal, made by the President: under alist 
the authority of the act of June 25, 1910: (36 Stat. 847), continues in : effect, . mee 


~ until revoked by the President or by act of. Congress, | 


ae Dann ‘WrtHDRAWAL FOR PETROLEUM. ‘Resenve—Errect or ‘Suescoumen Pasgadn ey ae 


487). : 3 oc. oe re iy 
Where, following establishment ne the President of. a pettoleum reserve: em- | 
| bracing certain islands, and. the. consequent. withdrawal of. the land from ae 


-oF ACTS or JULY 1, 1914: oe seek ead AND D FeBRUARY 25, 1920, ae Sear. ee 


: “ disposition, legislation is passed providing for the disposition of. the sur- ve 
| | wee face of lands in petroleum reserves, and. other legislation. is passed ‘provid-: Pat 
ing for the disposition of oil and gas. deposits, no further par remains tothe ~ | 


a - disposal | ‘of such lands. under “the. public-land laws, Provided appropriate He 
“3 i reservation | ds made of. the oil and as eoser eg bea 








od  Gealinnis Assistant Beoretorys. Ses, Poe ee AA I Be 
“By: your’: {Commissioner of. the: Ganéral: Fand 1 Office] I etter of ne Po 
oe 10, 1938, you. request instructions relative to. the: status: and disposi- Ee 
ee tion: of islands: belonging’ to: the: United States Jocated 4 inthe Arkan-. 9. 
ah. ae “sas: River. and other: ‘streams: in ‘the State: of: Oklahoma ‘affected by oe 
«9 Bixvetitive.6 oe dated April uN, 1914, which reads as s follows: are ees 


“ORDER: or WITHDRAWAL 


ce 


| Petrotoum Reserve ¢ No. L Oltahome 


Eto an, “Unger ‘and ‘pursuant to. ‘the provisions ‘of ‘the: act: of Oonctes: approved June : “2 sr : 
| ee 25, 1910 (36 Stat. 847), entitled'an act to authorize the President of the United’ 
Ge ~ States. to ‘make withdrawals. of" public: lands in certain cases, as: amended by.. ee, 
> aet’ of: Congress approved August 24, 1912 (87 Stat. 497 ), it is hereby ordered: a) 
. that ‘the’ following. described ‘lands. be, vand. the same are hereby,. withdrawn ahs 
‘ from. settlement, location, ‘sale, entry, or. disposal. and reserved for ‘classifica- aoe 
tion and : in aid. of f pending: legislation, affecting the use > and | disposition: of such ey 
oe land. : De NS tg) Teak a Baa Ne Se. 


| Oktahoma 


| Jal qeleida, survey or ringarveved: belonging to the. United. States . and be 
; situated in. the bed of the Arkansas” River or other: navigable streams within _ 


fhe boundaries of the State ‘Of Oklahoma, 


oe ‘You refer to. departmental letter of - Xpril 16, 1914, icine die oe 
| the withdrawal for reasons therein stated, and to #H. RB. 13086, intro-. , 
| duced: February 17,1914, in the. 63d Congress, Second. Session, Pl0= 55 
~ posing to. authorize the Secretary. of. the. Interior to'sell to the State © 
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for $1.25 per acre all unsurveyed islands or remnants of. land in the | yet 


Arkansas River. It is also stated in your letter that there. are sey- a 4 
eral islands in the. Salt: Fork of the “Arkansas River. which > were sure 2.520 
i, veyed, recently. and the notice of the ° fling of the Plata was a spproved: es 


: | pe you October. 94, 1932.. 
| Instructions are requested 2 as sto the. following: 


_ hh Whether’ all islands, surveyed: or “unsutveyed, ‘belonging. to tne: o Uaied ae 
- ‘States. and: situated. in the bed of. the. Arkansas River or. other navigable. id 
streams | within the. boundaries, of. Oklahoma, are now withdrawn. from. ‘Settlex. >. aes. 


ee. ‘if such islands are not otherwise reserved or withdrawn, 


ae _ ment ‘and’ entry. These instructions are requested as said. withdrawal in GA a 
ae sp opart, was: made in connection with the above. mentioned HH. fed 13086 and AS o 


p ign ‘President or by act of F Corigtess Tanai: ve “Worle; g Wed, 2a, 1014; ‘certiorari se 
a denied’ by the Supreme Court of the United - ‘States, 270 U.S. 642). The sdid 0 s. 

‘.. order of withdrawal. has. not been | ‘revoked. In ‘this. connection attention is ..' 0 2°. 
> called to the. fact that lands in-a. ‘petroleum reserve and not. otherwise. with: S00 ee 
drawn may now be entered under ‘the act of July 17, 1914 (38 Stat. 509), ee ee 
ee with a reservation to the United States of the oil and gas deposits. OS Fae 
yi a ae Whether, “under the: circumstances, the. revocation’ of ‘the. withdrawal once has 
oe ‘should: be. recommended, “so.as. to permit. the-entry- of” the islands | affected 


&, thereby, with a reservation to thé United States.of the oil and gas deposits, -. ee 





oe 
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Se ee “Rrow 3 your 1 quotations ‘from the leéttar: of ‘ApHt 16, 4914, it appears ‘ oe 
bay a the. Secretary’ recommended the. withdrawal because: of: the exist- an 
ren ence: of: unsurveyed « islands belonging: to the: United States ‘in. the. > 
oe . - Arkansas River and. other: streams. believed: to. be: underlaid: by. vals. oo 
~ >. s uable deposits of oil or’ ‘gas,-and: the bill:then ‘pending : to dispose of 
Fe es the lands to the State for.a nominal. consideration and other pending —~ cae 
Oe a legislation regarding the Bisposition of oil and “Bas deposits i in. public’ a aad 
ae “Tt aio, appears: ae prior é. the. withdrawal, Hie Siipieni: Coinite ee 
| aS ets a the State. of Oklahoma, following. a decision: of the Supreme ae 
me Court’ of the State of Kansas, held that the Arkansas: River | ha rere 
Re navigable ~ stream. in law... The. view: ‘was. expressed that: if: ‘this oe 
os decision. be sound the: title to. the ‘unsurveyed: islands: in said Tiver. 2 <. 
. is vested in the United. ‘States, and: the withdrawal order, it will: bees ee 
~~ noted from. the above, was therefore drawn to include all islands’ eas 
ea belonging to the United States ‘ ite Situated 3 in the 2 bed of the y Atizangag |. | 


Fe ee eS 


arg § the ‘assumption. that. the. title ot he ‘United ‘Ssites. to. jalenida, oF 
ee : in said. river and other: streams i is dependent upon whether rivers are. 
oe navigable i in. law or not was not In. accord with the previous. holdings: 
et of the- Department. and. the. courts. The: subject of the ownership ee 
of islands was considered at length i in the case of Emma S. Peterson. 


(89 L.D. 566), 3 in ‘connection with an application for the survey of | 


an island in Idaho‘situated in Snake River, a- navigable stream. 
ies With, respect to islands in navigable. ‘streams the ‘Department held. m 
- that upon the admission of a State into the. Union it acquires: abso-. 


ae lute. property and dominion. and sovereignty over. all soils. under’ 


or the navigable. water within its borders, but islands. therein formed . 
7 -prior to. the admission. of: the State. remain the property, poi the Cae 

United: ‘States, subject. to. disposal as other. public lands. It was 
~.- also. pointed out, however, that the United: States has authority toe FL 
“~ survey and dispose of any island lying. between the meander lines 
and the thread of a stream whether navigable or nonnavigable, which + 
oe had been’ omitted. from: survey at the time. the public. land ‘surveys ba 
"were extended over ‘the township, where. it clearly appears that. at... 
oe | the, time of the township survey the island | was: a v- well defined body: one 
Cae of public land Jeft: unsurveyed.: 2 ae 
6 The subject: of title to Janda‘ in “the a ot. rivers ae ee the eee 
ee “source: of much litigation, and ‘the question as to whether or not) 
er ooo the river involved i in the particular case is. navigable. or nonnavigable nek? 
ooo wee Hag: been’ carefully. considered. by. the Federal: courts “where | Targe 
interests of the United States have been. involved. - State of Okla- ae 
homa v. State. of. Tewas: (258 U. Ss. 574), involving the Red: River}... 
ae ease Eliott ee and Gas Co. “et al. ve United States et. a. oe ee 
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tas 


bai _ Colorado, and. San Ju uan ‘Rivers. Poe 
oe. These. decisions ° were ‘handed ‘down after. iia’ date. of “the: Se poe 
~ : a order 1 in: question. ‘and it is noted that in. the cases involving * 
“lcs the: Red: and Arkansas. Rivers. the greater, Bovaions of. said rivers 
~» were found to be nonnavigable. as | ig A One 
oat - However, in’ so. far as the withdrawal: hee ae ‘considerations: i 
“ae Gg: ‘concerned ; all. islands. belonging to. the. United. States. situated. ae : : 
ae elie. Arkansas ‘River were withdrawn, evidently on the assump-. 
> tion: that the river is. navigable, and it’ clearly was the intention oe 

a to. include all islands. belonging to. the United. States. situated in ee 
“eas other streams: which: would be. regarded as navigable. according to” es 





ee U. s. 7 7 1), involving ‘the one “River: ing “ Okldhbind: 3. no ee 
ge ae ~ States - v. State. of. a tah (283 U. Ss. 64), Anyolving, the: 5 Ginger cles 





~ oh the standard established: by the decisions of the. State courts.: ‘Other- Be 


: wise the order would. be: practically: ineffective. 


~The instructions you request, however, concern: ipronaeity: thie? ques. : _ ee 7 
: tion as to whether the order is still affective.” The authorities. cited <8 
Ra by you. and numerous others: support. the view expressed: inyour. 


o. letter that as the withdrawal has not been revoked »PY: the ‘President art 


: Or. act. of Congress it necessarily: remains in effect. Pe eee a wads = 


- The withdrawal was made for two main purposes, ‘the first being ener 


oe oe classification of the lands, and the second in aid of pending » So 
legislation - affecting the. use and . disposition of such lands. With, (20:c5° 


| _respect to. H, R: 13086 proposing the. sale of. the islands to the: State, oe | 


~ gyeu: advise that the. legislation. was not enacted, and ‘that since. that ee 
.. time ‘no similar legislation was: passed... “With respect - to the diss 
a position of oil and. gas: deposits 3 In public lands. generally, the matter. : 
“has. been. fully covered by. legislation... ~The act of July. Tj ASA 
| (88. Stat. 509), ‘provides: for the disposition. of. the surface of: lands» a 
- in petroleum, reserves:and the general leasing act of. February. QBs OR 


1920. (41. Stat.. 487), provides for the ‘disposition | of other non- pale he 


3 " metalliferous” minerals and: ‘deposits : of oil. and gas belonging toe : 
ees ‘the United States. It thus. appears” ‘that/in ‘so far as the proposed ibe 
ae sale of the islands: to the: State: in 1914 is: ‘concerned, ‘the ‘proposed. 
a) legislation has been abandoned, . -The. disposition. of both the surface... Peale 
- and the .oil.and gag deposits “in the lands embraced: in. petroleum’ | 

>, -_ Teserves: has’ been. i rally’ provided: for® in’ ees. legislation, fad 9: 


er 


-182662—-83-—vor. 5415 


he referred: ‘a, in . your: ‘letter, eth Pen nee of. ‘the. pl eae 
a : and. gas deposits, and: ieh ‘Mispoealcy would. be consistent. with: the ere di 
oe express uEHOSeS: of the withdrawal. i Gaia a ees ee 


ee affirmative, and ivaamueh, as. no ) revocation of ‘the widianewel iene on oe 
ae the, circumstancés is necessary, Your. second. question, p as to Whether 











oh S 
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- aS Soyer “ot the qeLcrawaL pee should ‘ba. ooamendel 


- ~ : in order to a of the disposition of the said islands, i is s answered 
oe in the negative. de ght os oe a eke ee 


Smo eee IN" Cision, AND. 


“COAL. TRESPASS REGULATIONS 
-[etrewlar, No. +1300] 


| Deraxraue OF. THE ee 
ne GENERAL ‘Lanp. Orrice, : 
_ Washington, Dv. C5 June, 10, +1983, 


_.Reersrers, Unrrep Starrs Tie. Gumiveae 


The: following : ‘regulations: will hereafter. coke eo matter’ ee ne 


ena Sales in coal cases, where the applicant has not been'granted a 
os eoal. permit, lease, Or: license, and. no equities. are involved by : reason 


of. occupation or ben ahem ak of the | land. eee to the. Cease. ea 


a the Leasing. Act? 


Ste Trespass. AL eal ied either iinder’ a : pending’ ‘application ‘for + permit, —_ 


. 2 os Or license, ‘or “without: such. pending. application, is’ a: ‘trespass and: the nee : 
~  -@0al-80. mined» must. be: settled for. on a: trespass basis. - - However, where a 


: permittee. ‘applies for a lease, the. mining - of coal. by. him. under. his permit; ag pet 
: DEO to the: issuance ‘of ‘the. lease, does. not constitute | a trespass. (ee 
ae G2 Successful “Bidder, The successful bidder eat. “public sale: for a “eoal 


ve : “Jeasing unit’ does’ ‘not. acquire any, right to mine coal: until’ he. has. complied.’ - | 
“22. awith ‘all: the formalities required by. the- regulations, including the furnishiiig ou 
ants -of.a bond,. and: a lease has ‘been ° issued: to him: Coal mined by such. applicant - ox 
Aes 2 prior to. the. date: of the issuance. of a. lease is. in.  treayaas, and. must, be’ ‘paid ae 


; a ae on -a trespass basis.” Ooo. ee 
. (8). ‘Measure Of: Damage, ‘The ‘Taw: of ‘the State: in. “Which: the trespass is oe ee 


= e committed ‘governs, “if there” is’ such law: Sam. WwW. ‘Mason et “ale, VS. United Poe a 
“|, States (260 U-S.-545). “In the absence of a State law the measure: of damage tae 


| will be. determined as follows: 


(a). For’ innocent trespass, es must. be. made te: tite, value ot ‘the. oa a 


ee ie place before. severance. United States. vs. “Homestake. Mining. Company . es = 
ae (117 ‘Fed. 481). “Int no. event, should Tess ‘than 25 cents per! ton be. demanded. eae 


_ in ‘settlement. = 9 yor. 
(bd) For wiléul trespads, ‘payitient’ must. fe ‘made: for. the: ‘full ‘value of. the! wees 


a cot at the time. of. conversion,,: without’ deduction for’ the labor. bestowed. 2) ae cae 
Ao -.expense incurred. -in removing: and. preparing. tl t goal for, andrket:, United = 





mae States: vs. Uie Coal and: Coke. Company,, (158., Fed, oe 20). Sonat he ae 
(4). “Action. ‘Required. “Where. coal: ig being’ ‘mined in: trespass ‘as. a ngein ae 
— -gtated; the Special Agent in. Charge ‘will take’ steps’'to put an | immediate: stop, porn 
a ‘to. such. mining and to collect damages. for the coal. mined.. | : . is 
(5). Surface Owner. The owner of land. patented with. a> ‘reservation of: the. oer as 


"i goal. deposits, either. tinder the. act. of March. 3; 1909: (85 Stat. 844), or. under oe : 7 


the act: of Juné 22, 1910. (36 Stat. 563), has the. vight, to mine coal’ for. use. | 


fal VE . upon” ‘the “land. for- domestic purposes at any. time prior to. the: disposal, as : 
ae ae United States of the coal ; depostts:.- oe ee Ge, Faas Wet cana 
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ae “@ Rornign Tastruotions: “The ‘matructioiis coritdinéa in- .-Cireuiary: Nos. 955, a a 
vo ae = 1135, and 1239,. are: revoked, in 80: far as. Laks are inconsistent: herewith. - | 


Freep We, Jc OHNSON;: 


| Approved ‘August t. 1988, 


od. AL ‘Waurers, ~ Oa ak 
odPteat. Assistant ‘Seortary. 


4 A AGRICULTURAL ENTRY. OF LANDS WITHDRAWN, ‘CLASSIFIED, 


me ommissioner. oP ees 


OR REPORTED ‘AS: VALUABLE FOR SODIUM t AND/OR SULPAUR— ao 


ACT OF MARCH. 4; 1988 
| Reovzariows 
-‘[Cireular No. 1808] 
| Dararrwnsr oF cee Livrerror, 


oe GENERAL Lanp Ovvion, 7 ee : 
Washington, DL, , June 2, 1933. _ 


wee Rucrsrmrs, ‘Eire Srarks Te Orrices: 


1 - 


‘The act. of Congress approved 3 March, 4, , 1988 oars Stat, 1800,» reads = ee 


as follows: 


| That. lands | swithdrawn: Classified, or reported as: » valuable for ecdiim aaaige : 
. sulphur: and subject ‘to: prospecting, leasing,” or. development: under the General Z 
: Leasing. Act of: ‘February. 25; 1920, or. Acts. amendatory. thereof. or. supplementary 


~ thereto shall ‘be ‘subject: to appropriation, location, ;selection,. entry, or purchase 7°. 


Ait otherwise: available: in the form: and manner and: subject to. the reservations, os 


ve provisions, . limitations, : ‘and | ‘conditions of. the Act. of. Congress ‘approved: ‘Tue ina 


2 WT, OLE (88, Stat. L,_ 509; ‘U.S.C, title 30, sec. 123) : Provided, however, That ~ - 
ee, lands lying. ‘within, the geologic, structure. ‘of a field, or withdrawn;. ‘classified, oes 
or. reported as. ‘valuable. ‘for. ‘any: “OF ‘the miner als” named. herein -and/or in ‘any: - ee 


_ .of said Acts, or upon. which leases or prospecting permits. have. been applied. ae ese 


for or, ‘granted, for. the. production. of any, of such minerals,. ‘shall not be subject “ — TALES 

to such. appr opriation, location, selection, entry, or. purchase ‘unless it! shall: be. oe a 

a . determined. by. the Secretary of: the Interior that such disposal will not unrea- a oe ag 
a sonably interfere with. operations ‘under said leasing Acts. ee a 


ede Under said: act, lands withdrawn, classified, or reported | as , valdable. Le aoe 
for: sodium: and/or. sulphur are: subject to entry, filing, « or selection, Gf) eile 


. es otherwise available, and subject, to the. reservations, provisions, limi- eas 
eee ~ tations: and conditions: ‘of the act of. J uly’ 17,1914: (38. Stati. 509), sul- ao S : 
a -phur Jands being limited to: the States of Louisiana and ‘Ne ew: Mexigo se 8 


os > Pursuant: to the ‘act, of: J uly 16, 1932. (47 Stat.. WLy.* Se ee 
~~ Under the’ proviso to. said. act. applications filed coder nonminersl Cee 





: i aes public- land. laws: for. lands which are within a. designated. structure of : a oe 
fc ee ‘producing. oil-and. gas field, or included in: an. oil and: -gas.or other ce 
“So amineral Tenses will be: rejected by yor subject: to Le ae appli-; 
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Sach Sea 
42 _: 


| a - ia filed for jane embraced in Seen for eee or. oe : | a 
; : Sos in: permits granted; or for lands withdrawn, classified, or. reported oo 
- as valuable for any mineral. subject. to lease, will be suspended by:you. | 


and forwarded to this office for eonsiiee aon with a view to a deter-- es 


“mination by the ‘Secretary of the Interior whether. the disposal. of the . a 
* lands. under the nonmineral: application. will unreasonably. interfere a 
-... with operations under the leasing @ acts, as Soe by.t the pore tors 
. . said act. of- March 4, 1933, ee a a 
Al applications 80. suspended will i ‘forwazded with § your fore mm 
monthly: returns, with a report on each as to the. status. of the land : 


. involved, and with: a reference made to. the. act of March. 4, 1933, 
| _ FRep Ww. Jc OHNSON, 


4 


: Con ommissioner. 
| Approved: Se | | 
~ Oscar. L. tee 
- Assistant vt Seortary. 
en gated mee ae _ CHRISTMANN - v. ‘YONKERS | 
ey 2 oe | Decided June 17, 1983. nee - : - - ae ae : a 
‘ReuNQuisHMnnT or ‘PoRmton oF A _ Lee an Supprisrow IN. Homnsreap ee EP cae 


MINING REGULATIONS. 


_ Relinguishment of a: homestead ate: as ie part of. a forty -acre ‘Tegal subdie 


vision, on the ground that it. is mineral. in: character, will ‘not: ‘be -accepted’ . 


ee the ‘mineral character: of the: tract: ‘sought: to. be. relinquished is 


: a to. have‘ been.established us accordance with the: ‘requirements of , 


toe the. General Mining: Regulations. . 


~ AGRICULTURAL APPLICATION | FOR. Gone Parr or “Lagan Suppivistos—Re- 


"MAINDER | OF: Lan. Wirsin MINING ‘Location—SHowina Requreen. » 


“An. ‘agricultural application for. B. fractional part of. a legal subdivision: ‘ot 2 ae 


ee Jand classified _ as agricultural will, not. be. allowed ‘where the remaining cea 


| a aad is covered by a surveyed! mining elaim for ‘which ‘no. application for 0-7 
Pe patent: has: ‘been filed,. unless the’ ‘agricultural applicant ‘submits. a satis- 
factory. affidavit, ‘corroborated - by, two “witnesses, showing that. the, land“ oe 
“within, the mining location. ‘is, in’ ‘fact’ mineral in, ‘character, | or following ee 
(an adjudication that the mining” ‘Claim’ awas. ‘valid from the evidence ad- 
(38 sees dueed: ina: contest. proceeding between the: ‘agricultural. and: mineral. claim- Se 
Pl ante: as: ‘Beeschibed :t in Sections, 101, 105-108, of. the General. Mining  Regula- oe 


sty, Hons... 


- Conmesr Armpavin—RaninguismENt BY - Conmasmen reins « OF » Conmosraxer— — = - 


PRESUMPTION. | 


"Where, following” contest, ratiy. allowed, an Y entryman, with: notiée: Of ‘euch oa = 


-- sane 


“contest does not meét'and respond to. its. allegations,: but relinquishes ' tO: 


~~“ “the United. States; such action must be taken asia. ‘confession, of the ‘truth: a 
os of the charges, and the-contestant is ‘under no’ ‘burden to: ‘prove. such’ facta... 
2s) as would: entitle his opponent toa. segregation | survey ; “but'as between the ~~ 
oe = Governinent. and the ,mineral claimant there. is: NO “presumption that: thes 


j mining, a is valid. 


- ‘ : Mere eae 


ad rae DECISIONS OF THE DEPARTMENT. oF THE INTERIOR 


bake, ‘Caarwas, ‘A setatiint Secretary: Ee ee Ee ae 
ae ~ Pursuant’ to an application, Phoenix 066562, ‘filed ‘September © 29, os es 
aaa 1929, Gustave C. Yonkers was allowed, under the stock- -raising home- a 
ae ‘stead act, to make entry of the EYNEY, and W1,SEY% Sec. 11,T.24. 0 
$B. 98 B, G&S. R. M.. On December 27, 1932, Walter Fo 
oe -Christmann, Alba, contest. affidavit: asserting a superior right: to the — aoe 
oe WLS SEYAN EY, said See. Ud, ‘by. virtue, of: the location on Septem oe 
ber 19, 1929, of. the. Frida O. mining claim embracing said— ee 
_ WiSEVNEY, on ‘account of valuable deposits of gypsite contained er 

_ therein; that: ‘Yonkers’ made his application with actual. knowledge. ee 
—. “of the prior. existencé of such claim, having ‘assisted 3 in the location ~ os os 
thereof; that the affidavit. supporting the homestead application was. 
_. false and. untrue insofar as it stated “that no part: of said land’ ag eee 





: claimed, occupied | or: ‘being worked, under the mining | Jaws.” 


a The contest ‘was allowed and due, ‘notice. thereof was. ‘garved: on ee : 
: Yonkers’ requiring him to. answer. ~The notice contained the usual. ‘ eS 
ssf monition | to. the effect: that the allegations of contest: would be. taken ore ke 
as. confessed and . the: entry canceled without. further’ right to be. : 
- ~ heard unless’ the. contestee specifically met and ‘responded _ in an ae 


: answer | under oath to the: allegations. of, contest. ee 


On. Ja anuary | 381, 1988, contestee: filed Seles under oath; ating 


as follows: 


ee That. at’ the ‘time: I. made: > application. fon homestead entry ‘No. 066562 As 
=. to that. part. of. said: entry, namely, the. wy SEYNEY, of. Section 11, Township. 7 


oA Range 28 E.,. G. & SRB & Meridian, very little gypsite was'exposed . 


. and there is’ very little: gypsite exposed: now. and ‘said land is ‘more valuable | ee 
for agriculture and for: the raising: Of: forage crops and ‘stock’ purposes “than. me 


... for: mining or : for gypsite, as -the ‘gypsite. is. ai fertilizer . and will have. a ee 


tendency to. insure . the. crop: But. having no money to. defend the matter, ee ae 
“hereby relinquish to the United’ States. all. my right, ‘title: and’ interest. in. and! hegnatean es 
_ to.that part: of my homestead: entry, as a homestead, that: part being the. Wand a 
. in, conflict, the WigSEANEY of ‘Section i, Township” 24 8, ot ‘Range 28 E, ee eee. 
5 G. & S. R. B. & Meridian. 


= 


su The: relinguighinnit was 5 acepted by t thie register and noted on ees 
- a “the records of his office. © 7 a ee 
os By decision of. March - a 1988, ‘the » Commissioner of the General on 

% Land: Office stated’ that: | eas eee 


“This office is. opposed to. the closing pets Ge a contest: such as this on the ‘mere, 





| aie - allegations. of the contestant. You (the register) should in ‘such cases oo a os oo 
eae the contestant to introduce evidence: in support: ‘of his assertions. oo eo 
tere He therefore refused. to. accept the. relinquishment, eee ie ee 
* contest record and directed that the hearing proceed; cand. required. eee 

... the contestant to substantiate. his charges regardless. of whether or ® oe 

oe eco there was default on the’ part of the contestee: See 

The contestant: appealed from this decision requiring him to far- ee 

hee a ther proceed, and from. the  Fejection a the relinguishmentt. | 








ee eee : 
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ie ie Ore Ss “petiisal to aera ‘ander. ‘the: -shibtiiastaniies se : ae 
ae presented, arelinquishment of a fractional part of a subdivision was 
... clearly right. The case here’ presented. is similar i in ‘essentials tothe. = 
cou ene OF | Lenerta v. Parsons. (41. LD. 182). In that’ case. ‘Lenertz one 
OS: contested. the. enlarged homestead of Parsons, alleging : a prior valid’ oe 
ice location of a placer claim covering a specifically described aliquot *~ 
eee portion of a. subdivision. of the entry. As here, Parsons, while the... as 
oe contest” matter. was pending, . ‘relinquished the part: ‘claimed: i - 
| aoe Lenertz ; and. other. tracts, which. was. accepted 1 in. the form. presente. ee 
“ye and. a subsequent titaher and stone’ application. was. filed to. jaclude: a ae 
ee - the fractional subdivision claimed oe ‘Lenertz.., The. 5 Department, i 
| “ees S held: (syllabus) that: ie oe 
ne a. - Relinquishment: of. a ‘homestead: entry. as. ‘to. a: pat. of: oe - forty- -acre ° oo | 
e subdivision, on the ground. that it is mineral in character, will not be accepted) 
... wunless the mineral. character of the tract sought ‘to be relinquished ig shown =~ 
ae = : ‘to have been established | ‘in accordance Ww ith: the. requirements of: Paragraph - ess 
: - 2) ot section 37: of the general mining regulations of March 29, 1909. agit 


The provisions of the mentioned regulation bar: the lee of 


ne an agricultural claim for a portion of a subdivision . where the’ 
a remaining portion is covered. by a. surveyed. mining claim. for which ee 
_ no’ application | for patent. has been filed, unless. ‘the agricultural. i. 
= applicant. submits a . satisfactory, affidavit, ‘éorrohoratad by. two wit- 
o> Thesses, showing the land within the. mining location is in fact. min-- . 
-_eral.in character. The applicability. of ‘this. regulation and the. case 
of Lenerte v. Parsons, supra, ‘to the present, case is not. affected: by | 
> the fact the entry: herein. ‘question - is a. stock- -raising entry, for-while - : 
the character’ of the. land i js not important ; in: determining the entry- Taare 
man’s rights, ‘it: is important. In determining whether’ the. land is... ° 
| subject to mining location and such as should be segregated as prin Pe ie 
ie facie appropriated - under the mining laws. | ae 
- . An alternative basis. for segregation. in ‘such: a case a o. am 04 
ic “adjudication that’ the mining claim was valid from the evidence 


adduced in a contest proceeding between. the agricultural | and: min- | 
eral claimant, as presdtibed i in sections 101, 105-to 108 of the mining». 
_. regulations. — "Neither of these methods. being pursued, ‘there isno 
ae Y - warrant for. the segregation of a portion « of. a » legal. subdivision by: ae 
ee the filing of a relinquishment therefor. pee eae aes, 
a The answer. of the contestee did ‘not ee and See to: ‘the aed 
oe hte allegations, and his relinquishment. must be taken as a confession of 
’ oh the truth of the charges. . ‘In other words, he ‘has admitted that there a 
was a prior subsisting. mining location, to his. personal knowledge, 
> covering’ the Wi,SEYNEY, at the date of the inception of his 
~ --  stock-raising entry. Had. this: been disclosed | in his. application, pe ee 
Pee the: absence of the showing required by: paragraph. (c) of section 
ee Be of the mining. z regulations, he would. not be. entitled to y make 
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2 anes prescribed. under paragraph. (c). aforementioned. 


.~- Under the rules of procedure the contestant: is entitled, ‘as. tee: a ee 
oe oe himselt and the contestee, to have. his allegations | taken. as true and. his* pee 
an contest. sustained. ‘He is under. no burden. to prove. ‘such facts. age A 
eee would entitle his ‘opponent toa segregation survey, and he could gain oe 
“nothing - thereby. ‘This requirément ‘of: the” ‘Commissioner. will, x. 8 
ee therefore, be vacated. As between the Government. and the. mineral Ce 

claimant this decision creates 1 no Bresumption that. the. mining aim ie 

— is valid, ce ee Le 


As herein modified, the Commissioner’ Ss decision 5 is 


: Ri. i 





MeMINN 5 Ve -MoKENZIE. 


| Decided June. 26, 1983 


| Cowrnst—_Snevice OF -Novicn—Surmornoy, 3 a ares - cee 
In the. absence. of other. objection, a motion to: dismiss. the contest. ot a » home. eee 
: Le ‘stead. entry is ‘properly: denied. if, prior to. the time the. contest: has. become .. co ak 
subject’ to’ a judgment. of® abatement, personal: service, upon the: ‘contestee — 


has, been secured and evidence thereof et 


Nae “series. 





- BBL 
vee ae ofa any 7 Bait Ge SEY) NEY. ‘See Alford. ne Ve ae ot al, ee oe 
aS decided September. 14, 1932 (54 I. D. 47). -The: entry. of contestee 
el should,: therefore, be eanceled. as to. the whole ‘of the SEYNEY,,... : 
i should. he fail in.due. opportunity. given to file the: peanuiatte show- oe : 





: ‘Crarman, Assistant: ‘Secretary: Na AS Conte rs oa ie 
tae _ William H. McKenzie has appealed tom. the dseisten: of thie is Coa ee 
re missioner of the General Land Office dated December 22, 1982, deny- 
ing his motion to dismiss the. contest. of Weston R. McMinn. against eae 
“his. homestead. entries Nos Os. 065046 and. 065605, acer Arizona, a 


os The aides were, Smale on: “3 Faly 9 9 had @ August 8, 1999, -peapestivel), eee 
oh 2 ape: the. ‘stock- raising. homestead. law. ~The. contest -was filed- on. to | 
July 1, 1982, alleging. that. entryman. had not. established residence eo 
one. the land; had never. occupied the same; had never Placed any. a 
oS improvements thereon, and that he had abandoned his claim. Lee 
--.” Notice issued for personal service on July 1, 1982. On J uly. 2%, ee ee 
ae 1992, ‘the contestant filed: in the local land: office his. affidavit to thes = Cae 
ed, affeat: that he had made diligent. search. but was. unable to find the =... 
cat _entryman for personal: service, and he requested. an order to.serve 
Bs the: notice | by. publication. The request, was. granted. and. notice ee 
= foe publication: was issued on July 27, 1932. ‘It was first published an 
> on August 5, 1932, and. weekly thereafter for the required time, the 
o dast- publication being. on August 26, 1982. On. September 7, 1932, Ca 
ee the. contestant: i Bled: 1 in the local land office. his s affidavit to. ‘the effect ine woe 
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one be he: Had on. coe 45, “4982; by" ‘fegistéred: evar eae on one on 
3 ha contéstee. notice of the contest, ‘together witha, copy. of the affidavit: 


* Ot contest, and i in verification thereof the registry. return. card signed “ ae 


| by the’ ‘contestée wae attached. ‘The contestee did not file answer os 


es to the contest, but: appeared specially, by his attorney, and moved. : 


a ~ the dismissal of the contést, and, by letter of ‘September. 96, 1932, the . a 


oe the register. notified the contestant that this contest was Gisniesed because a 
he had ‘not filed. ‘evidence of ‘publication and did not file ‘evidence of — ~ 
ae a personal service within 30 days from the date of the i issuance e of the ee 
_- notice, as required by the Rules of Practice. | | aa 
oe Phe: Commissioner, in the decision: appealed Boi tivoried the ee 
ts action of the’ register, and remanded the case for hearing, allowing 5 
ee the contestee 30 days. within, which to file answer.. Instead of filing — 


mae . answer. as. permitted, the contestee has appealed. ‘He relies’ ‘upon. 2 . 
ool Rule: 8 of the ‘Rules of Practice, ABE: LD. 547 Oy which, reads: i ne a 


ane oy - oo, rae 4 


‘Unless notice of contest i is . personally ‘served’ within 30 dips after: issuance. 5 of. ee 





“such notice: and proof. thereof: made. not. later. than 80 days’ after such service, 9. ase 
+ -or-if'service-by publication. is ordered, unless: publication is commenced within 

- 20 days after such order and proof, of service of notice by publication is: made . ett 

"+. not later than 20 days: after the fourth publication, as” ‘sbecified. in Rule 10,the ©. 
|» 5. contest shall abate: Provided; That if the’ defendant makes answer ‘without. * 

cS oe questioning: the: service or the proof ‘of service. of: said notice, the contest. will boop eae Fy 


| ane . oe without further’ requirement in ‘those. particulars. ee ee 
28 Tt is clear. that: this contest. did not. abate on the. pene that 
- personal service was not made within: the 30-day period from July'1, 
ee got 1982: “Before: the expiration» of. that: period, attempt to ‘obtain ae 
“.°. personal: service had’ failed - and*an order had been: obtained for’ 


; le ~ notice: by. publication.’ _-The contest was. still -in- good. standing, and a. : f 
o.com Le publication. proceeded i in regular order. “If proof of the publica-— ae 


| * tion had been filed in the local land - office within 20 days from 
a August: 26; 1932, the date of ‘the last: publication, there: would: have =~ 
” -been-no’ question whatever i in regard to the technical compliance with | 


.. «the rules.» Butas personal service had been in the meantime secured, . 
oa) the: contestant, instead of: completing his proof of constructive service: ae 
fee = DY publication, filed instead ‘the better proof. of personal and actual 
»/.2 service.’ This was. done: before. the contest could’ have ‘abated, 


Under such: circumstances, Rule 12. of the: Rules of: Practice. is A 


| ae peculiarly applicable and serves. ‘to cure anys r supposed. defect i in. \ the a 


: Be proceedings: it. provides: 


Body ge Rule 12. No- ‘contest’ proceeding shall. abate - because rs any” defect, in on pace 
oe manner: ‘of service of . notice: in any ‘case where. copy: of: the notice. or affidavit 


es ” Of: contest is: shown to. have been’ received by the. person. to: be. served; but: io ies 


ee 8 such : “ease. the time. to. answer may” be extended in the discretion” ze f the “ os 








7 oe wil mn be observed that #he Riles of Practice provide: two. linia eee 
we . ; for serving notice ofa: contest. The. first: is the actual. or personal - 
ea service, and. satisfactory. effort must be made to: obtain personal: Serves) A Ge, 
ice. before’ resorting «to. constructive’ service ‘by publication. ‘The ogee 
- latter j is only. substituted: service, which 4 is resorted to from practical oe 
_» necessity, and can not’ at. any stage of the. proceedings be: regarded. as.’ oe 
preferable to actual notice. No reason is seen’ ‘why the more satis: 
factory actual notice may not be: ‘recognized’ if) given: and: ‘proof: ae 
thereof -be submitted before the: process of serving notice! by the 
~~ secondary method has béen’ completed and. ‘before. the: contest. Shag ee 
become subject. to’ a judgment of abatement. . But, ‘of course, the 9 99. 
ea provisions: of Rule 12 are > not applicable where the contest, — 


are has abated. ee : 


ae we decision apple from 1s s found to be correct and the: same vee 


A Affrned. 


SALARY WHILE ow DETAIL—APPROPRIATION. CHARGEABLE | 
- Opinion, Junie 28, 1988 


Per diem and travel expenses of employees of ‘the Department, of the Interior fe a 
or of the Federal. Emergency Public ‘Works Administration may: properly. oe. 
“be charged against the appropriation of the Feder al establishment for which =). 
“such expensés’ are incurred, “where such. employees have been detailed 1 for Pee, 


"special services with: such other establishment. : 


LISHMENT CHARGEABLE FOR, ‘Sazary, 


here: the loan. ‘of the. services of. an’ employee of the: ‘Wederal | Emergency. ae ie 
| ; . Public’ Works’ Administration to. the Department’ of. the. ‘Interior. entails: Me a Set 
ee burden ‘upon: the former ‘which , necessitates: the engagement of. ddd oe. EPS, 
tional personnel or- ‘the postponement of ‘work. which would otherwise. bepers oi 28a n 

8 “formed: by the employee’ so detailed, the appropriation. of the Department. _ — 
of the Interior may: ‘properly: be. shared with the detailed. Suehe lag eon nS Ba 


a . salary or a PTO rata portion. thereof. 


 Decrstons, ‘OF: ‘ComPrroLiar AND. Coupmorss GunmaL Crrep AND ) APPLIED. 


See. pay Comp, Dec, 242 (1916) 5 3 } Comp. Gen. cca E (1924) 5 6 Ia. 217. (3928) 5 o Leen. 


ee Id. 198. cae 


aan : By 0 opin: Has bean.  peguestéa ae the Director Oe Tnvestigatons of ; 3 feet 
—. thie Department, Louis R. Glavis, as to. the propriety. Ol ee 


eae ee Charging per : ‘diem and. travel’ expenses of employees. of. ‘the. Seer wae 
ee is Department ¢ or of the Federal ‘Mmiergency, Public Works Administration against. 
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es - PER DIEM AND TRAVEL EXPENSES OF DETAILED EMPLOYEES AND | > oe 


ott Avproraranions—Pun ‘Dawe: AND. TRAVEL, Derensns oF ‘Bpcovims ‘Derartey: yO a oe 
7 , OTHER FEDERAL ESTaBLisHMENTS—To. Waat APPROPRIATION CHARGEABLE, - aa 


7 _ APmavauarzone—Shvantns or. “EMPLOYEES ‘ASporniven. TO ONE PHDERAL HSTARLISH- eo i a 
| é “MENT: AND. LOANED. TO” ANoTHER—TEST FOR “DETERMINING, WHICH, Bsran- A eR es 








wet 
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oe cart appropitation: ‘of: ‘the ‘other. department hen. “auch. employees: have been os ay 


oe . i detailed for. special services with’ such other department... ure eo ee, «oe 
ae Charging the appr opriation . of either depar tment with the. salariea. on em. 


| ployees appointed by. the other. department who have been detailed for spectall : os Ds 


a. services. 


eee eh She ok. Safa 
Nak nT: 


eee se hn eet: ise = Ras ee Seabe £ 


oe ak: hag ‘Loiig’t eer the custom oe the “Guan , Alsop Office | to ve 
: ae approve interdepartmental. charges. where such charges represent. le 
-.. ‘additional costs by ‘way of materials, ‘supplies. and travel expenses. Se 
Sees incurred i in: furnishing special services:to another department. ‘Thus _ aes 
ee. in 3 Comp. Gen. 974, 976 (1924), the following statement appears: Agha 


“The ‘performance of work’ by ‘one. ‘department for ‘another. ‘department, ete, a 


rea “without. reimbursing the whole additional cost of such work as accurately. as oe | 


at ire may reasonably be ascertained, would. contravene the requirements. -of law Gee 


in: that. ‘it: would augment. one ‘appropriation, at. the expense of another. 23 3° 26 


o Comp. Dec., 24D: 


Compare. 10 Ginip. Gen. 193. 3 (1980). ; Sein a ee - 
~ The position of the General. Ancoutiny Office with. ee 


~ = thterdépartmental salary charges seems less clearly: defined. In an 
oe early decision of the: Comptroller. of the Treasury (23 Comp. Dec. 


- “ 249, Oct. 16, 1916), it was held that while the salary of a national . 


ie bank examiner serving under the: Treasury Department, and assigned. 
- to assist. the Department: of. Justice in a criminal prosecution is. 
: payable i in. the first. instance from: the appropriation for the Treasury. 


care Department, by which he was regularly employed, nevertheless such — 
7 appropriation. should be credited with the amount of such’ salary | 
from the appropriation. of, the Department. of J ‘ustice, which received ° 


: the: benefit. of. his services. ~The Comptroller ‘pointed out that. na- : 


tional: bank examiners are. charged primarily with. the duty. of 
: examining | banks: and: disclosing : any: unlawful. conditions. which | 
may: be found: to: exist,’ and that.should -an- examination result in, 

a ‘legal proceeding so, as to. render’ it. necessary for the: examiner 


6. £0. aid a. ‘United: States. attorney. in’ the preparation. or a& case: for. 


ae : trial, it would be. proper’ ‘for the examiner in his official: capacity to : a : 
“give the. attorney the benefit’ of his: knowledge. of the. facts of the. ~~ 


ee case. ~ But. the. Comptroller, insisted. that. where “a national. bank." ee 
oe examiner. ~# * Gg loaned. to. ‘the Department. "of. ustice to - 

ne assist. a Casta States attorney. as an. ‘expert: because | of his. general. as 
expert. knowledge © the -resultant. expense is a just and 


et | proper. charge.” asain the: appropriation. of the Department. Of. a 
Sake Sjustice. In discussing | the reason of the. rule: the. Comptroller ee 
oe admitted. that “ unless some one else is. employed. to: do his’ works 90): 

ss during his. absence, no direct: immediate loss of money would ensue, 
~~. bit the loss of his’ services must necessarily involve the loss of the 
ee value of those services, and there is no other measure of value than a a 


es ce oS the salary ae to him during t the loan pied 7 
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“He added: ae ne ee es ag ae 
se We: can “not assume :éther that’ he ‘would hays. remained: idle tf ‘he. had! , ee 
so O% not: een. loaned or thatthe: activities of his regular services’ will. be: curtailed. ee 
ie tie because: of his temporary. absence.. We must: conclude’ that: the performance cae ee 
ge of ‘his regular duties is postponed until his. return, ‘and must therefore be. ot ee 
“. thereafter. performed in time, ‘for which he will be regularly paid by his 0 0. 
ooo department. - His. service. will. ‘be thus: prolonged, ‘and the ‘loss. of. the value’ oe soe 
ms of. his. services during the loan: ‘period will ultimately 1 fall upon: his 8 department. oe ne 
~The Comptroller concluded by holding: a oo oe 
ae “That: ‘when the. ‘expert ‘services ‘of. a national. bank’ examiner. “are | Teanea : See oe 
ag “ye: the Treasury Department. to. the Department: of J ustice ‘upon due authority. oy ae ae 
_ « from- the latter ‘department, the examiner's: salary. and. expenses are payable. 
«In. the: first. instance ‘by: the Treasury Department from the. fund: provided. for a 
Rae: ‘that’ purpose and under. laws. and: regulations governing: other. like: payments. oe, ee es 
Having: ‘so paid ‘the: ‘said. salary: and expenses, the “Treasury. Department has — er 
a just ‘and lawful. elaim. against the Department: of J ustice for: pauiuunad aaa ae eae 
oe . of this fund to the extent to which it has been thus ‘drawn upon. ee 
ne On. a ‘somewhat. similar. state ‘of. facts, however, the Comptrollér. oe a 
: " General’ has” decided [6 Comp. Gen: ‘OT. (926) ], that where: the 7). 
= services. of an employee ‘of the. Geological Survey are. loaned : to. Bo 
assist. a United States district attorney in the investigation of a 9. 
case and to testify, as an expert witness relative thereto, the Geologi- ay 
‘eal: Survey’ may. not. charge the. appropriation. of the. Department. ane 
Ok Justice for. the. salary. of. the employee lent to the Department. ae 
Sof Justice. After reaffirming the general: principle that. where one. 
- establishment of the Government, lends the. services cof an. employee: - Cae 
to another, the. salary of such employee. remains ‘primarily charge- 
able aiainel the establishment lending the services, the: Comptroller a 
insisted that there - cwas : “nothing: in -the ‘circumstarices. connected: i 
. with the ‘instant case | to: warrant, excepting it from. the. general pale; #4: 
‘ He distinguished the case from. those presented in 23° Comp. ‘Dee. oe ee 
Pees 242, supra, and 3. “Comp. Gen. O74, “supra, “in ‘that in the instant: 00s: 
ease it does: not. appear: that any. additional: burden. will be. iheurred ae 
SL by: the. salary appropriation: of the Geological Survey. because-of = 
the loaning. of Mr. Schrader’s services. On: the. contrary, it, would. se 
“seem that.a reimbursement would operate to. augment. the salary. 00 
te. appropriation. of: the Geological Survey. Tt is assumed that: Mr.’ 
ee Schrader’s services: can be: User OF r they \ would. not have | been ee 
ne loaned.” ae es 
oy te “The “dtest:: of this ‘a&cisiont: ‘seems. +0: ns. ‘te. a “forth” Pe - guiding a. 
po principle different: from. that asserted. by. the Comptroller In thes 6 i), 
ne ee ‘decision: above. referred’ to. (23° Comp. Dec. 242, supra). “In the ne 
earlier decision: the | Comptroller. indulged ina. ‘presumption. that 3 8 
2G, the: Department lending. the services would be put.tu extra expense; 9 
as while in. ‘this case the Comptroller General cast. the. burden. of cel eee 
ee proving a loss: ‘upon the lending: Department. - Se gee oe 
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coe “This ‘interpretation ‘of the: view Of the. ‘Comptrelien: General’, ace “ae 

ee stipparted by a recent.-case where the Comptroller General sustained fee 

“. * the: claim when. the lending: Department. successfully: carried the 

oe eee burden. imposed. The e Comptroller ( General. said haa 10 Got. Gen. bo ee 
= 198, 196 (1980)) + Lo o Ce 

“ That. reithburgement tae cig “anthorized | “only | upon a see: Nae es, 
: ihe loaning of the services to or, the doing, of work for another department’ 

S ORS establishment - imereased the burden. of or. caused additional enpenditures. ~ : oe 
under the appropriation first. chargeable. These principles are. fundamental 
ee ei are for. application in the absence of ae statutory provision. other 
“wise. ‘Therefore. the. question. for determination . oe 48 a8, to. the sur. 7 
ea ficiency. of the eauaee as to increased Yurden ‘Or: ‘additional: eapenditures, Rone gee 

eee supplied] | | , | rau: | as 
ae ~ 'The- issue in this: case was ‘he e“proptiaty: oe he War: Depaitandnt eco 
charging the Navy Department: for: the cost of materials and sal-- 2. 
aries. incurred: in performing: services in connection with the CORD 
" struction of a United. States Naval Radio Maas Station. ‘The. i 


ee Comptroller, pointed out: ~~ en 


“In: the present’ case, while the War Department may ‘pot engage “adaitional 


. employees to. perform ‘the . work. for the Navy, and: “may ‘not thereafter. have . 
Re ve engaged . additional. employees: because of the. work performed for. the Navy, is 
the. work. for which these. river. and harbor ‘appropriations are. made’ is of: 
M “such a continuing -nature—additional appropriations for the same’ “being made = 

as: ‘previous. appropriations - therefor ‘become. exhausted—that the diverting of ; fee 
- material and labor, which otherwise ‘would be used. on said work, ‘toa Navy - 
“) -project,.. necessarily. ‘imposes an ‘additional. burden on. the. river. and harbor an, 

| appropriations by! creating a. “need for “subsequent appropriations | sooner or 

in greater amount than if the work. for ‘the’ Navy had not been done... Under a: 
such” circumstauces,. there would. appear: ‘to be -no ‘legal objection’ to reimbursing ac 
: - such: appropriations for the increased burden. imposed upon them on the basis of ona 
~ the actual cost of the labor” as well. as for the cost. of the material used. on a 


| the job. x fee, &: . keene ee ee 
Ee In the situation 1 upon une aD. opinion i is here requested, x no specific ee. 
ao - statutory. provisions are involved, with the .exception of the act. a a 
“providing for the appropriations for the Interior: Department fOr: 8. 
“°° the fiscal year: 1984. (Public No. 861, 72d Congress) [47 Stat.820]} 
a “?4 and the National Industrial Recovery Act APublie.2 No. 6%, Bd Cone: pe 
ae “gress “Ist session) [48 Stat. 195]. fae Ae ae 
_.‘It'is my opinion that: in’ so ‘far. as’ per oa anid teavel ene ee 

, ‘are’ concerned, they may be. charged against the appropriation. 5 ae 
~~ the Department. to which: an employee of another Department. ene 
: detailed. It is also my: opinion that if the loan. of a. particular em-: ee 
. = ployee. of the Federal Emergency Public Works. Administration. to eo 
Ge the: Department. of the Interior. constitutes a, burden, ‘apom the. Pub-. suet 
_. \.. lic Works Administration so as to necessitate the ¢ngagement.of 
ae additional. te or "the postponement. of work ‘whacky. would os 


se 








eee ae. Be. -performéd by the einployes detailed; “thie ‘the’ a a 
ose -priation of: the ‘Department. of the: Tnterior: may ‘be’ a ee ee a 


8. oe rata ‘portion os the e detailed Employee's aune 


“Under that: provision: -of ‘section. 2" of the. Act of: ‘Tea anuary 7, 1983) at ‘Stat, Ci 
. 97T), relating to Indians of the Five sccm Tribes in Oklahoma, whieh 3.0". : 
oe that “no trust company *°* ° *- shall be trustee in any. trust Pe eee. 
ee  eréated- under. ‘the “Act which has | oe "promised to pay to any. ‘per-. oe 
eee Son: one than an officer: or cue on the regular Bay roll thereof any. 
 # *° * yemuneration for any service, or influence in *) *° *~ “attempt-— te es 
ing to secure for it, the trusteeship.in-any trust,” a company is: disqualified — ey 
to. act as trustee in: cases where. it has. entered’ into-.contractual relations = 0... 
_ with one not on its regular pay. ‘roll, such person to receive a. compensation eee 
for obtaining for the company the consents. of said Indians to ‘its oe: a 
ae ship i in the creation of trusts: under said Act. Pe ee 28 Saat hig a 


The, criterion. for’ determining, ‘whether a “company has. placed ‘itself ¢ within’. i: | 
the ‘class, inhibited from acting as. Indian trustee. under. the pr ovisions sof 


“cHICAGO TITLE AND TRUST COMPANY 


* Opinion, Fut 8, 1988 oo = — “p ; © oy = ee 


ee “Tromans 0 OF Fre. Giniciaay Trmmas—Teusranseres —DIsqUALIETCATION ‘To > Aor 7 7 ee " 


AS TrusTen—Sro. 2 ACT OF: ‘J. ANUARY: 27, 19383. 


Inpran ‘TRUSTEES HIPS—SmRvro0s IN, Connworton ‘Paewowsrn— Canon AND moe fe 8 


Tm OF. EMPLOYMENT. 


. 2 the Act of Ja anuary 27, 1983, is the circumstance, whether or not the person. Z 


oe Iwpian ‘TRUSTEESHIPS—AcT or JANUARY 27, 1983, AND. ‘Deranrscenr p Reon: eas 


Heid, That a. ‘trust: company ‘permanently - disqualifies itself from. acting. ‘as. ee see 
“es trustee | ‘in Indian - trusts. under. the provisions of. the Act. of. January oT, oe ee oe 
1988, where, ‘after filing the certificate prescribed by’ paragraph 2 of the ey ey 

" Department’s regulations. of June 2,.1988, “to the effect that’ it has not. iro 
paid or. promised: to. pay atiy ‘person. other than an. officer ‘or employee Par eee 
o - on. its. regular: pay ‘roll 8 *gny ‘remuneration for any service or 9. 3 - 
“influence inw* *- attempting: to secure : for it- the trusteeship’ in. that: ° ae 

oe in other trusts: to: which these regulations apply,” itvis: established that. 2752.5 
_. said company had entered into contractual relations with one not at.the |. 
time an officer, employee, or on the pay roll of the company, under.the = 9 
es _ terms: of’ which he was to engage. in efforts to’ prc no trusteeships vod * 
a 4 for the company, under said Act of J anuary 27, » 1988. 3 des, SSE aes 


dealing in’ ‘its behalt: with: the Indians in ‘endeavoring to. obtain. consents. to” 

~ i the creation ‘of: trusts. was. at: the. time ‘of -the’ transactions .an - officer OKs 

Mea employee. on. the: company’s’ regular pay: roll; -the’ statute. and regulations erat Ze 
-. Clearly. expressing. an. intention to. ‘limit promises of. compensation to: ‘per- a 
Sons already. on. the. regular: pay roll of the company for. purposes. other. F 

> than the: procural. Of. ‘trists under. the Act, and prohibiting any.and:all.:° 825% 

Sorts: of promises: of: remuneration’ SO Jong as they are made: to. persons, who « gee 
“ are not. already. officers or. employees: on the regular pay. roll. oe 


_'TIONS-PERMANENCE oF DIsQuaLIFroaTIoN, TO Aor: 
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- Personally, and. silo. throteh: the. Corinisonse of: Thdisn: Affairs, 


fe “you [the Secretary | of the Interior] have requested. my. opinion. as to: ee . 


Be Whether. the ‘Chicago. ‘Title and Trust. ‘Company has. disqualified ‘ftselt-< - io 


a ae Drona acting as trustee, in. the three trusts submitted under cover: of a ‘Tetter’ 
“oo. dated June 24, 1938,. ‘for your . approval. under the. Act. of te Pannary. 27, ABS eS 


eae No.822) [47 Stat. 777]. ae a 
~. 2.. Whether. the Chicago Title and Trust Company: has permianenitiy. dis. a ee 
cee oat ‘qualified itself from acting as trustee. ‘under any trust whatsoever created : ane 

| "under: the provisions of: the, said ‘Act... A BO VO aly ec ee ige 
ee ae The precise. eround’ of ‘disqualification. here ' in. auestion depends | oe 
ae upon the proviso in Section 2 of the Act: declaring: Cee ee) 


That no trust: company or bank. shall be. trustee in any trust created “under 2 Soy 


= — fh S: Act which’ has paid’ or promised to. pay to. any person. other than” an officer a a ate 
or employee. on the regular ‘pay. roll. thereof. any charge, fee, commission, or... 


4 oda remuneration for any service Or. influence in securing. Or. "attempting to secure: _ - | 
ae for it, the trusteeship. in: any trust oe we ie : hee Bas Fae ea 7 
aoe and upon the requirement, paragraph es of ‘the e regulations we 

cS ~/eroved: by you on June 2, 1983, that: eR eee. ae oe 


The agreement must’ ‘also. be. accompanied by aw. “written. “certificate. aay! oe 


se Sccnied by: the trustee to the. effect that it. has. not: paid: or promised - topay as 

eee hg person ‘other than an officer or employee on: its ‘regular pay-roll any fee, = 

es ae charge, commission: or remuneration for any service or. influence in‘securing 
or attempting to secure. for. it the. trusteeship. ih that or. ‘in other trusts. to eee 


ae ivnlen these regulations apply. | ag 
The trusts. in. question sdinutiolly. were: a pebcuted though: a. a Ok 


= -arbest. G. House, of Muskogee, Oklahoma, who has been: retained or’ 


"employed by the Chicago Title and ‘Trust Company solely for the 


- ae purpose. of obtaining, | on its behalf, the consent of. Indians of the’ an - ‘ 
ae on ive Civilized Tribes to the creation of trusts under the Act of J anu- os : 
ae ary. 97,1933. The precise terms. of Mr. House’ Ss employment : aresome- 
what’ in. dispute, due to contradictory. statements made with refer- 
---ence thereto by the. representatives of. the. company _ who. have oo 


"appeared before the Department... The facts concerning the making cn 


of these. contradictory statements. are set forth-in my memorandum ae 
~. to you dated June 27, 1933, a copy of which js attached hereto. — 


| — Each. trust is. ‘accompanied. by. a certificate, signed. by Chester R oe : 
ae Davis, as Vice- president, of the company, which states: ae OS ie 


a ro “That: it has not paid or. promised. to. ‘pay any’ ‘person. ‘other, than ee. 


ere oe officer or “employee ‘on its. regular. payroll | ‘any ‘fee, _ charge; : commission, ee 
re) 0 remuneration: for any.,service or influence in. ‘the: above ‘propert., ‘rust, baa es 


. : = “in other: trusts’ to which said. regulations apply. : | PEE os 
| " The letter’ of June 24, 19383, also isis. Chester R. ‘Davis as oe | 
— ‘vice- -president of the company, however,. submits these. proposed. 

ae ~ trusts. to you. with the following statement > CE ee 2 
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ne 


ae ue “With. “further. referencé. ee the. ‘provisions. ne ‘said patagraph: 2. cs said oe eee 
‘. enue, we. ‘wish - to. inform. you, .as we have. heretofore: orally. advised. ee ie 
aS a . the. former: Commissioner’ Of, Indian ‘Affairs, that’ these. trusts” came to: US 
through. Herbert Ge ‘House. of Muskogee, Oklahoma.’ Mr. House’ is on: the ee 
ee regular: payroll of. this. company cata salary of. $10, 000: per: ‘year, provided, : le ae 
7 ce however, that: such. ‘salary. shall. not: exceed: one. seas of the. face. value. aE ee 
ee the trusts created through: his ‘efforts. fee . ‘ a ee i 
oe “The. repr esentatives. that. have ppeared: in ie Departrient uae oe 
ee 4 behalf of the Chicago Title and. ‘Trust: Company. have admitted: that oo 
et the: statement in the certificates accompanying the trusts represents oe 
merely the company’s interpr etation of the effect. of the terms of the Se 
. agreement’ between it and Mr. ‘House: stated i in the. letter of Ju une 24.00 | 
8 This. interpretation. has ‘been: varied,’ ‘without. ‘apparent. regard. fore i 
: - consistency, in the oral hearings before: the Department. Atevarie it 
_ ous times, the: company’s representatives shave: admitted: before. “yous. aes 
~~ before ae. Commissioner of Indian. Affairs, before. the First: Assiste22 92 Sy 2%; 
| ant. Solicitor, and before : me, that: Mr. House is to receive no salary ae 
~~ at-all unless he succeeds in.the creation of one or more trusts under® ee 
«the Act, in which the Chicago Title: and Trust. Company will be the. 5 
_ trustee, and that: the salary. he is. actually. entitled to. receive,. isube Pes 
de ject: to a maximum limitation of. $10, 000: per: annum, ds one ‘per, cent. of: By EES 
the total: face. value. of: the trusts created | through his efforts. ' At eo 
a other times, however, ‘it: has been asserted: that. Mr. ‘House. igen: 
titled: to. receive. a minimum salary. of $10, 000° per: annum and ae 
maximum of. one per ‘cent of the face: amount. of trusts: “procured See fee eet 
him for. the. company. » a ors ee eee ee ae e 
Of these two. inbenpretations: ihe: ‘forinar. ahvigualy.: is. he ote. in. 
c accord; and. the latter the one in conflict, ‘with the terms ‘stated in oe 
the letter of June 24. The Propriety of the former: also i is: borne ‘out. | 
by: the: admissions of the ‘company’s representatives: that no salary ee 
has. yet. been paid:to Mr. House, although he has been actively ene ee a 
: gaged 3 in efforts. to procure these trusts: for many months. The com- 
“ pany’s- ‘representatives: also stated to the First’ “Assistant: Solicitor: 9. 
ee and. to me’.on- June. oF, 1933, that’ Mr. House was not on: the Come 
a pany’s. payroll at all, hat would be added. thereto. on: J uly. 1, 1983: oe ee 
ee ~ Later. the same day, they denied making this: statement: and sadorted.’. erred 
oe 2 they: really had’ said: that: Mr:. House’ was" “put: on:the pay’ roll on ee 


ee we une. 1, but: would. not. draw: his first. salary’ check: until July. 1 


ee While I am: not persuaded as to the truth of: any: of: these. ate oe : 
- - ments» other. than. those. which ° strictly conform : to" the: letter | OL 
os  Jume 24, “it: really’ is not: necessary : to seek the truth among ‘them. ewe ee 
oy ¢: Under: the clear language of the act: and the regulations, and onthe «°° 
oe 2s basis: of the undisputed : facts, the: company. has: disqualified: itself > oe 
8 from: acting as trustee, no matter. which ‘of the contrarlietoty, stlibe 
be 2 coetis is. to be taken a as true. Ce ee 
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ico ee Thi ‘is andgilivecally’ jamitiad: that ME: Houses was aoe. “« an soar ee 
ets te employee. on the. regular. ‘pay. roll” of. ‘the. Chicago Title. ANG co. io 
peers ‘Trust: Company at the. time he. was promised. remuneration for ‘his: “) 
See) A service or: ‘influence. im securing or attempting to secure. for it: the ee. 
eee trustecship 3 in any trust” under the Act.: Indeed, itis also unequivo- 
ee cally admitted that the only remuneration promised him’ was. remu- - Sas 
--* neration-for that very service or. influence, and for nothing else. On: - ~ 
oe _.- these admitted ‘facts, the contradictions as ‘to whether the promised oe 
ge remuneration: was a regular salary. entitling him to @. proper’ "places 
‘ce, com the ‘regular pay roll” or whether: it really was-afee.or coms 
+ mission’ for procuring. the trusts, become entirely immaterial..-The 
Seo statute: and. ‘the regulations explicitly | prohibit | prospective: trustees. once 
Po diem? promising to: pay any remuneration whatsoever to any.person © = 
itor any service. or influence: in securing or attempting. to «secure Po 
(for it: a. trusteeship: ‘under the:'Act, unless the promise is made to. 
"| @-person. who, is “an. officer or employee. on: ‘the: sivas pay Toll eee Ss 

mee thereof.’ a ey : . 


The atatuie, and the, ds segilations thus cleat. express. an “ilention x 


to, Limit such: ‘promises. ‘of. compensation to. persons who are. ‘already 
2" 7 4'Von. the: regular pay roll of the company: for purposes. other than the... 
procural: of trusts under. the- Act, and hence: clearly . ‘prescribe the , 
-. promise made: by the. company. to. Mr. ‘House even if the promise 
, ‘itself. were one to pay him’ a regular salary in no. wise “dependent 
+. = Aypon: the. face. amount of the trusts’ su ocured: through his efforts. . 
- “The promise still would have, been to a “person other than an. ‘officer , 
|! or employee on: the. regular: pay roll’ of. the: -company,. and hence 
oo would: have: been’ ‘pretisely:t ve sort. of. oe expressly a eed, 
“Spy: Section 2 of. the Act.- Fe ae 


The criterion ‘prescribed. in ithe ae thus has reference not to the | 


eee and. of remuneration promised. by. a. bank or trust. company, but.to 
ae tees hited of person. to- whom the. promise is. made. Te prohibits | any: 
and all sorts of. promises. of Temuneration, so long as they are made °°) 
ea ae to persons, who: are. not b already officers | or. Bene on: | the ot Le 
a oe SB roll. - oo 
2) ee ot TAS. adoption, of hie: criterion. by: the: coe a oe ‘United eee 
eae States was by ho means a fortuitous one; and a. determined insistence ae 
eee upon its: stringent: application is by no means a ‘technical one. It... 
vo? ig the plain duty of. this. ‘Department: to assure the Indians of the . ~ 
eee protection against. the importunities. of those: who. have learned by a ee 
eae experience: to. victimize: and overreach | them, and whose ‘reputation ; 
7". and-skill in this very: respect: may. have been a dominant: factor-in) 2+: 
> causing. their employment. in:violation of the Act. And the file in |” 
ne lo this. very case contains: a: significant if. unnecessary. reminder. of our conan: 
~.. duty, in-the form of the following resolution unanimously adéptad : eo 
en a bye the House > Committer on ee Affairs ¢ on te 31, 1933 : gate oe 


& 


cael a Congress for some ‘years. ‘past, and- eS ee 
* Whereas, Such. legislation. was generally: opposed byt the: Indians and thelr “ 





* WHEREAS, ‘Legislation ° vereating “Indian” ‘trusts has “been “pending 


: mn 


: representatives before this Committee, and — 


| Whereas, The Congress of. the United States in the last. session n-paissed what. ne he a 
was known as the Indian Trust Bill, providing for the recognition of Indian (000) > 
ae ‘trusts for the rich Indians of. the. Five: Civilized ‘Tribes in. the. State of Okla: : as 
fs, thom, “ands. Shea 
_. ‘Whereas,. During: the: passage: of ‘said Indian Prust Bill ‘certain. repieaanta. roe 
.. tions, were made to the Chairman and. Members of this Committee who ‘hag wees 
Ee consistently. opposed the: legislation on: behalf: of. the Indians, and... See Poe ay 
_-. . Whereas, The Chairman and others. ‘SO: opposed had. reluctantly peers ‘and Bee 
hgh ‘agreed to the passage of the Indian Trust Bill upon the: express. conditions that...» 
pa the: Indians were. fully protected by the requirements. of surety bonds and other. _ ee cae 
.., provisions in the legislation and that the Secretary of the Interior through the 3+). 
_- Commissioner of Indian Affairs : ‘could: ‘in: his discretion | refuse stor recognize : SS 
or approve the creation of any such Indian trust were the circumstances 
aoe irregular or such as to indicate: fraud: or. -Geception against t the Indian testator, : ae soe 
a “Whereas, It now appears. ‘upon: ‘ébrdplaints: made. by: the Tadiand: aid: their a a 
cae representatives. that ‘the “spirit, if ‘ot the letter; of the law in such Indian, 
.. Prust Bill‘is being violated. and that cer tain. trust: companies: outside the ‘States Cw 
> of Oklahoma. are sending ~ emissaries. into. the state to. solicit. and secure, the Me a ee 
-. ereation of such Indian trusts ; that’ such emissaries are of bad reputation: and ae 
. have been known in the past: to. have had corrupt dealings v with the Indians: | 


_ Now, THEREFORH, Be It Resolved :- a oe eee 


> That it is.the judgment’ of this Committee that the Seeretary of the Interior oe ao 
2 and the Commissioner ‘of. Indian Affairs. ‘be notified. that. the Indian Trust Law oo. 
_- is being violated in ‘spirit, of letter, or both, and that. it is the desive.and will © 
of this Committee. to support. the Secretary of the Interior and the Commissioner. .* oa 
of Indian Affairs. in.a rigid enforcement of the Indian Trust Law. that: the” eas 
: had ~ Oklahoma Indians may not be despoiled of, their wealth and inheritances. 


“There are: indications i in the. files of this Department pointing to! 


the possibility. that Mr. House, is one of the “ emissaries ”. to whom ,. 


the foregoing resolution: might aptly: apply. These - ‘indication’ » = 

-. may, however, be misleading, and-I have been able to’ make. no a Be 
oe _ thoroughgoing: attempt. to: verify: them. Such. verification is: in my. . ae Pee 
Se ge8 judgment unnecessary because Mr. ‘House’ Ss. personal characteristics | ve on 
"and history, however exemplary, would not exempt him from. thee 
class’ plaialy proscribed by the Act. and the. regulations. ‘This. class”... 
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“applies to * “any person. ‘other. than an officer. or employee. on. the ee 
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‘ 


regular pay roll” of a “ trust company. or bank”, to whom.the com- 
~ «pany or bank has promised. to pay “any charge, fee,. commission, a 

_. or remuneration for any. service or influence i in securing or attempt- 

... Ing. to secure. for it the trusteeship i in any trust.’ ‘a This. class’ there... ss 
fore: applies: to ‘Mr. House, who admittedly: was ‘not “an officer-or: 
. \. employee on the regular pay roll” of the ‘Chicago | Title and Trust >. 
oe, “Company when it. made: its. variously. represented, promise. to BAYS: poe 
ae oe his. ‘services with: references. to the trusts | in question.» | 
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ee “For a foregoing reasons, 4 is my susidera” opinion ‘that: ibe yee 
ce company has. disqualified itsol from acting’ as trustee. at least in the - nd 
+ three trusts now pending before you’ for. Pe and hence ae es 
ee}  éach’ of these trusts should be rejected. ao ere ee 
Tt also-is my opinion that. the company. has. icandcabetle dis. Otis 
eae qualified. itself from acting as trustee in any trust. whatsoever created — dee 
.-. -under the Act-of January 27,. 1983. . Section 2 contains no words to eet 
aed . limit the. disability to the particular trust with reference to which eae 
its requirements have been violated. On. the contrary, it. expressly meee 
pk ' ‘attaches the disability to the trust company or bank guilty of these @ 
" -.yiolation and extends its effect “to any ‘trust created under this 
OS het. Paragraph. (2). of. the. regulations, prescribed . pursuant: 104 324, 
Ld Section 7 of the Act, even. more clearly expresses: this view, for it: wen 
, "requires. a prospective trustee, applying for. approval of” a. trust,.2. 4" 


ae to certify that it has not made a ‘prohibited promise of compensa- . 


i */ tion ‘in that or in other trusts to which these regulations apply? 880! 
Jt is not the province of this Department to inquire into or to 
"determine whether. the operation of the statute-and the regulations Bs 
will work an. undeserved. hardship’ on ‘the: Chicago Title and Trust 
Company. Congress has: clearly prescribed. the road that’ must be - 


: . followed, and we are not. at. liberty to deviate from its ‘delineations | 
in order. to relieve the: company from a bse hardship. Congress : 


alone'c can. 1 grant. relief, if relict 3 is s warranted. 





‘SrOCK-RATSING HOMESTEAD: ENTRIES: In GEOLOGICAL ‘STRUG. 
“TURES OF PRODUCING OIL OR GAS FIELDS SUBJECT TO 


ALLOWANCE Ekas Ai 2 fe | | 
he Be Iysmvorions 


“ [Circular No. 1304] 


| Dupanrateie ¢ OF THE i Taninaton 
nea Genprat Lann Onrted oe 
_ Washington ae C., aie i, 5 1988. 


a - ; Repisrms, Untrep Srares Liaw OFFices: Ok a. 4a 
fe - Section. 1 of the stock- -raising homestead act of Daidinber « 29, or oy oe 
oh 2. (39 Stat. 862), as amended by. the act. of February. 98, 1931 (46 Stat. al es 
ahaa 1454), . was: amerided. by t the: act of J une 9, (1988. 5 (8 Stat. ais to Sees 

| read” as: follows: | Pee ee me 
ee From and after December 29, 1916, it. sball_ be ‘lawful for. any. person es 2 : = | 

ee - qualified to make entry under: the homestead laws of the United States to © = - 


“make a’ stock-raising | homestead entry for not. exceeding six hundred and 
jforty. acres of eTepmopniatce unreserved public lands in reasonably compact ison see 








"DECISIONS oF. THE | DEPARTMENT: OF THE INTERIOR: 243 : 


i a form: ‘Provided, however? That the ‘and: SO. » entered. shall theretofore. pele: eben - 
oe ~ “designated by the Secretary of the Interior as stock-raising lands” ; 3 Provided — A 
further, That for -the’ purposes of this section. lands. withdrawn or reserved’ 5 ).. 
- .golely as valuable for oil or gas shall ‘not be, deemed to be appropriated or 5) 
~~ reserved: Provided further, ‘That the provisions: of. this section. ‘shall not. apply See 
oo. €o-naval petroleum reserves and’ naval oil-shale reserves; “And pr ovided further, 9° 
<8 . What: should said lands be within the-limits of the geological structure of 
~<a producing oil or gas. field entry can only be allowed, in the discretion of... 
bow oo. the: Secretary of the. Interior, in the ‘absence of: “objection, after due. notice, ie 
py the lessee or: permittee, and any. patent. ther efor shall‘ contain a reservation. ee 









= ce to the. United States: of all: minerals in said lands and the right, ‘to. p ahompett L4 
ore for, mine. and remove the. same.. peo ; : tr 


This. act. removes. the featiniction. of ihe’: act: of F rebiuary 98; 1981, : : ee 


‘ ES onic allowance of stock-raising homestead: entries for: lands within Pe 
- the limits of the geologic structures: of. producing: oil and gas. fields, Ee 
such: entries for lands within such structures to be allowed in the: ee 
Pa discretion of the. Secretary of ‘the Interior, in the absence: of objec: ve ce 


| ~ tion: after due’ notice, by any | lessee, or : perniitize.« of 1 the lands Bi sougtit se: - 


: to be’ entered.’ 


—. The: lands: applied. for- must: be. s ecionates: den ne ‘stock raising vo ne 
| “Homestead. law. or subject to such designation and if not.so desig- 9. 
nated the application to make entry must be. accompanied with a 


7 petition, in. duplicate, for” such: designation. of the land. ‘involved. a 
. The act does not permit. such. entries. for lands 3 in naval, ‘petroleum. 
reserves and: naval oil-shale. reserves. : a Oe : rave 
: Accordingly, any: application. ‘to: ae ttodk-rsising. homestead ; 
| entry. of lands within the’ limits. ‘Of: such. a structure, if otherwise: | 
oe regular and allowable, will be received by you, noted. on. your. ‘records - 
‘and suspended | until. ib shall be: determined. by the: Secretary of the 


; ie Interior. whether ‘or. not. entry. may. be. allowed. You: will notify, : 
ee the: applicant. of the suspension... > ree a | 


Tf-any of. the lands. applied. for: are. canned. ‘in an. ai plication; 


| : or permit: or. permit: or: lease. granted, the instructions. of. July: 21, fae 
+1925, Circular No. 1021. (51 L.D. 167), must be followed, and in due ~~ 
time. you: ‘will transmit to this office. the application. and all papers Loe 


— filedin. connection therewith: and report. as. to. status of the. lands ee 

~~ involved. ones ee A 

oo.) Where: ‘objection’ are filed. i bie ininéral. "perinittess 6 or. nies oe Las 
~ instructions of September 1%, 1925, Circular No. 1081 (51 L: D: 202), ne 


— -qwill govern. Tf the: application: is otherwise. allowable, it will bees oe 
+ © submitted: to the Secretary of the Interior with appropriate. recone | ok 
oe mendations. by this. office; and when. final decision’ is made. as to the | fae 28 
allowance or. ‘rejection. of the application, you will be given’ instruc. ee 


oe: ae tions a as to > the action to be: taken thereon. 








Thay st 


a ae “DECISIONS: ‘OF ‘tue DEPARTMENT oF THE INTERIOR “tele 





: Ta 0 5 fia as s they a are s Anbbeeibtont. sith thees instructions the fol a ay 


etn circulars. are hereby amended to agree herewith > ae 
1 Gipelan: of: October. 6, 1920 (47: L.D. rice Soe as ee ek 
©. Circular No. +528: (BL LD: 1}: ie esas 


; a os Chrelar® No. BAL: (48 TL: D: 380). 
oo | - Circular No.. 1021- “(51 L. D. 167 ee 
Circular No, 1244 (58 T-D. 346)... 


-- Gireular J No. 1303, es TL. D. 5 BATA 


| Frio Ww. Fouwet SON, 
Me “Commissioner. 
| Approved ous 
“Oscar L, Cae Orcas 
7 _ Assistant 1 Sorcery. 


3 ee SHALE. PLACER CLAIM: ‘FAILURE. TO RECORD. ‘NOTICE. OF 


DESIRE 70 ‘HOLD UNDER ACT OF MAY 18, 1983 —EFFECT 


- Opinion, July i, “1988 


BS 2 Maeve. Ciam—Oin. ‘SmarE Lanps—Acr. OF: May 18, 1983 Wane. Cham eae 


-FoRFErTmp. tas : : : 
“Failure. to. Pecerd a. noticé of desire to ayaa an ‘oil shale placer mining claim 
“in accordance | with the. provisions” of the. Act’ of May 18, 1933" (48 Stat. 
eae 2) ,. ‘does not, ipso. ‘facto, work: a: ‘forfeiture, but ‘it: is necessary, ‘in ‘order « 
ios “sto: terminate the. claim, ‘following failure to’ comply: with the legal. require- = 
-ments, that. there be on behalf of’ the United. States at. least Some form : 
of, challenge of the. valid existence, of the claim. | 


2 Fany, Acting Solicitor: a ee Ge eae BE Oa a oe 
- ‘By letter of July: 3, 1933, “the: ; Hecistamh to Ditector of Tnvesti- ' 
atone. has requested | my: opinion’ on the view expressed - in an - 


) : excerpt. from a letter received in that bureau from Archie D. Ryan, 2 i. ms Z 
. Special. Agent i in Charge, Salt Lake. City, Utah, reading | as follows: eo e a 


ae don’t believe that the claimants will actually file notices. ‘on more than’ co 


oi ie per cenit, as an absolute outside figure, of remaining oil shale claims. The _ 


es ones on. which, ‘they do file. intention. to hold could then be examined. and ee? 


co checked up eatly in the field season of 1984, It. would appear. to me that: under: te tires 


7 this act: ‘providing | for the suspension of. annual - assessment. work, ‘that: ‘the. ee 


se balance of. the claims would be. null and. void without: any, further action. ‘by, this Pee 


? Department, by. posting or. otherwise. oe | ae Suns 
Evidently. the question, raised. is, does a. tlie. to records a iene oa 


ae ae of desire to hold’an oil shale placer mining claim in accordance with ~ oe - 
ee the provisions : of the act. of May. 18, 1988 (48 Stat. 7); ‘pee. ioe uSomee 


- ne | render the claim null and void.; | Pas 
| After the enacting clause the act “mentioned reads: as Follows ee 


‘That the. provision of. ‘section 2394 of the Revised. Statutes of ‘the. United ite ee 


Se States, which. requires on each mining claim located, and. until et patent has” oe 








of DECISIONS OF. THE DEPARTMENT OF: THE INTERIOR . 


been | issued: therefor, ‘hot “Tess ‘than . gi00 worth of labor to. be performed: “or oe 
oa improvements - aggregating: ‘such amount ‘to be. made. each. year,. ‘be, and the ° ee 
same is hereby, ‘suspended as to all mining claims in the: United States, ‘inelud- ae 
‘ng Alaska, during the year beginning at 12 o'clock: meridian July 1, 1982, Yande et 
“ending” at 12-o’clock meridian July ‘1, 1938 >Provided, That. the provisions of. °°, 

7 sane this. Act. shall not. apply: in the case of: any claimant not entitled to. exemption’ Cia? ee 
-. from: the payment. of a Federal income. tax for the taxable, _year. 1932:  Pro-. a 


‘ = 245: 







vided further, That every claimant ‘OL: any: such mining. claim, ‘ine order. to ets! 


ge obtain the benefits of. this Act, ‘shall file, or cause to be ‘filed, a: the ‘office where = ” ag al 
_. the location notice. or certificate is recorded, on’ or before 12 o’clock meridian, =... 
2° July 1, 1988, a notice of his desire to hold: said, mining claim under: this: Act, fc 20s 
- ‘ which notice shall state that the claimant, or claimants, were. entitled, AG ee 
hes exemption from the payment of-a. Feder al income tax for the, taxable year 1062 


Following the views of. ihe courts. as 5 to the effect. et similar eirlier, . : ee : 


ss suspension - acts, the ‘Department has. held. that to hold an oil. shales 0 


ee claim, ‘under. “the” act. of November 13, 1919. (AL Stat. B54), it: Wigs | 
necessary. ‘either: to. do. the. required assessment. work. ‘or. cause. 4he eS 


| iv prescribed | notice. to be recorded in lew thereof; that. the filing. of = . : 


oe such a notice is ‘equivalent: i in all. respects. to, Aare is attended with, oa: 


the same consequences ‘that. result. from: the actual performance. of : 
~ the assessment work, and conversely, the. failure to file the notice is. 7. 


attended with the. same. consequences that, result: ‘from..the. failure!) o5 


. to do the work. | Standard: Shales Products Company. (52 LD: 22 
: 524), But. the. rule has been. long settled as to: mining. claims gen- po 

erally. that. the claim jis. not. terminated nor. the | owners’ rights di- 
vested by the mere failure. to do the annual assessment. work: (Lind- 2S 


. ley” on. Mines, Sections 624, 645, and. cases. there cited), and. since. aoe 


the decision in Wilbur v. ‘Krosknéo (280 US. 306), itis settled that iia 
this rule applies. to: oil. shale claims, and that. owners of oil. shale. 


: claims. may ‘preserve: their. estate: “In: ‘the claims. notwithstanding: a S 


lapse. in the performance of assessment. cwork, unless, by a later as 

. resumption of work, as ‘stated therein, at. least some. fortk of. hale.) "25.9 
lenge on behalf of the United States to the valid existence of. the? 2oe 0": 
ce claim: has. intervened. . Governed by: the courts’ construction . of the fe 


: ‘applicable mineral land. laws i in: Wilbur vA rushnic, the. Department, 


Be. SNF yt ay ds 
ee 


Se ON reconsideration. of. Standard Shales ‘Products. Company, BUDIO; ok 
ree ‘recognized. the validity: of. oil shale claims, where claimants: thereof an 
Ca failed to do the. assessment work: or: ‘file requisite: notices under thie. 
"suspension. act of November 13, 1919, but had later. resumed work 9.0) 
oh prior to. any. challenge oe the’ United States to ‘the eat: of ‘the - oe 
claim (58. T.D. 42). oe 

2 ele will be. ee that ie ace Of May 18, 1938, ee not. ‘Sontain oe 
ios any. forfeiture ‘provision for failure: to. comply with its: terms, and’. 
oo an the absence of such a provision it would seem: clearly to follow. 
ca that . owners: s of oil shale claims who fail to. do either the. assessment: vies iat 














ee aes ‘ 
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oe intervened. 


‘It is. Ubon ion my opinion dha ihe view ‘expr Se in 1 the: “above! ae 





a work or = yeeoed ae fotice’s as 5 therein provided 40:7 ‘not “fortsit 5 tae” S ae 
ER an rights by. their. neglect, but. may. continue to maintain. their. claims ae 
..- by resumption of work, unless at least. some form of. challenge on 
als» behalt-of the. United: States to the valid ‘existence of the claim has. eer 


25 -. quoted ¢ excer pti is erroneous, and. the. answer to the. question a as ; above by i : 
formulated i is in ‘the negative, ee ) ee ee ee ae 


ae a3 - Approved: 


“soar L, Carman, s Rene . 
Assistant Secretary. BD nc 


cae 





LAND CLAIMS | 


“[oireutar ‘No. 11800] | oS : : = | : aa co 


CR A we Soe as aaa | Deranewen or THE tear aN 
ae ae ee a ae Genera Lanp. Orrics, — 
_ ce | Washington, DO, Fuly 11, 1998. 


ao Reowrens, Tos eats AND 3 Skcmaarmrry, CALIFORNIA ¢: 


a Where’ a. homestead - application is” “presented at yo ‘lioe me ; 
vee taining a description’ by. fictitious ‘subdivisions. not. shown on the —~ 
official. township plat, and: the Jand i is” segregated as: in a confirmed | 


os | private land claim, and has been patented as such. by the’ ‘United 


LU, 8. Land Office, ea rcee a 


- "Application refused: and returned because. Jand has been patented by United on | 
States asa confirmed, 1 private: Jang claim. and because of fictitious eames — ves 
Of" the Jand. Nee Be ae eet ee ee ee a Be ere ey Ps 


es es a peda Register. 


eg oo No 0. bgeriall: Stumnber will be aseighed ‘ead: no receipt ‘will: be. issued. ak 
a “The application. and: money tendered therewith will be returned to oe 
the applicant, if* ‘present, or. to the post- office. address. given: in. ise “ae 


ce 2 mala APPLICATIONS FOR LANDS: IN "PATENTED :D PRIVATE ae 


: 2 _ States, you will stamp the following: notation in the tipper: right- a 
ne hand « corner r of the ‘application. tee he oe 


ae - eebbeation: You will inclose a 1 CODY. oS these instructions with eccnes 


— ae a - ~SPEHEA CD 


| Fem > W. To OHNSON, 


| Approved: ae - a ue ts Pecks “Commissioner. ee 


Oscar i Ca 
| Assistant. Seoretary.. 
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HUMBLE om AND. REFINING COMPAN x ET in 





Protests against Department orders of August. 6, 1982, and ‘March 3, 1988, 8, oe 


e in re oil and gas leases on Tune lands. 
Orders, sustained., eee 


- Devided Faly. 22, 1988 


ae Om AND- “Gas “ON ‘Punic Lanp§—RovaLties— Merion OF. ‘Compuranion—How a eee 


 VoLUME OF PRopuction | DETERMINED—TERMS | - Propucrion,” OHS PRO” : ce a 
“DUCED,” AND “ACTUAL. ‘Propucrion” ” | InreRererep—Frar “Depucrion: FOB Na aca es 


/Wastn Matter, ‘SHRINKAGE, B. 8. AND. » Wey ConsipERED. 


| Texin Seoretary: 


Both the eaatiig’ ‘act. of: 1920 yand' ihe as Seana thereunder ces ae 


' : i vide that oil royalties due the Government shall be based upon “.pro-. Rea 


duction” » and * oil (or gas) produced.” Paragraph 3. (b).of the - | 

eo Operating Regulations to Govern the Production of Oil-and. Gas ON 

~ Public Lands” requires that royalty’ should be computed upon. “ace ce 
tual production.” ” (52 L.D. 1,9.) On August 6, 1932, the Geological 
oe Survey recommended that the volume of “ production ? * be “ deter- 


mined. by tank measurement as based « on 100 roa capacity tables” : 
calculated as: follows: Baty, oe eo eee 


(1). The percentagé of: Yrapurities” (water, sent: ‘and. ‘bier foreign. substances 5 
“not. constituting a natural. component. part: of: the oil) ‘shall be determined to: 


“the: satisfaction of the: supervisor, and the: observed: volume. of oil. shall be cor: pias 


rected to exclude the entire volume: of. ‘such. for eign substances. | a 
“5 (2), The. observed volume of~ ‘oil shall. be‘ corrected to the actual volume at : 

60° BF. in accordance with. ‘Table 2 of Circular 154 of the U.S. Bureau of — 
: Standards (May. 29, 1924), and the supplement thereto. issued October 27, 1981. 


fe The: foregoing interpretation | of the terms ‘ ‘production ”, % oi. : 
¥ produced ” and “actual: production ” was. approved by. the Aging: 3 


| Secretary under date of August, 6,-1982, and appropriate orders were co 


ane issued: to the oil and gas supervisors ‘on. September - 10, 1982, The». ae 


: Secretary suspended these orders on September ‘ 28, 1932, to. afford: all ee : 


.: interested. parties. an opportunity to present oral. arguments and. file. ey 
written briefs. Following a formal: hearing ‘before the- ‘Secretary oe 
os One ‘February’. i 1933, the contested. orders were affirmed on March > 
8, 1983, to take éffect: as.of May 1,1933. In response to requests from. | 

| "protestants: desiring to. present ‘additional: arguments, the effective. 
'. date. of the orders was again: suspended | on. April 20, 1983, and. Bie is 


i oe further hearing set for May 3, 19383. i 
Subsequent. to this: most. Pent paring, ‘the. ‘Gboldgical: ‘Stinvey Ae oe 


ee ae asked: to submit. a final: memorandum in support. of its. recone... 2 
-- mendation. On June 6, 1933, all interested parties were furnished 
oA “with: copies of this: enonmndaae and invited. to reply. by June 19, Se aoe 
oe SADBB _ These ape have been. received and d carefully: noted | gether ve 
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Lo - witht all the evidence nel arguments previously. dovelnped: After: ic os 
er as painstaking ‘and. extended review of. the entire record. of the dispute. Le oe 
it has been: decided to eppIyye: and reaffirm the, original recom- coe = ae 


4 7 iaiation of August 6, 1932. ; ee 
‘The orders here affirmed as he doisercaation of royalties cals pe. 


ce : in those’ fields where a flat. deduction for foreign. matter has been. - oer 
; made | or the effect of temperature: upon fluid volume disregarded. ae ee 


7 - : Ag. to. most of the production from Government lands volumetric — 


. . - calculation of royalties due conforms to the recommended standards. : ~ ie 


Protestants contend that the practice of allowing flat deductions Ba Se Sai 


Pe fop. base. sediment, and’ water—commonly referred: to as eB S.and | _ 


OW. 1s $0 universally established as a trade custom as to be beyond id 


the power: of the. Department. to change. But the. sevidencers) (6 

". .* submitted by the protestants seems to refute this, contention.. They See 
coo! have: shown how ‘flat. allowances for B. S. and W. have been revised: . ok 
and reduced at different times and in different places.’ They point 
>. \out.that in Pennsylvania tanks were once strapped on a 95 ‘percent cor 
aes. base and later changed to.97 percent. They prove that tank tables in 
ee different mid- continent, fields are. computed on 97; 98 or 99. percent POSS et 


os of the actual volume. measured. They admit. that in California — = 


oe Se “volume has. always been calculated upon a 100 percent base Jess ane 
a actual. B. Se and W._ And it is a. matter of public record that: in. — ae 


ee wa leastone. of the fields ‘indirectly involved | in the instant. dispute, 7 


2 a flat’ deduction for B Ss and we was: Sy. cut from 3 to 2 Ho - 


a, , pereent. eee 
fo Steady. imprevéimant i in production eee has steadily amet Mee 
ee es the amount of B.S. and. Ww. present in oil. .And new devices have. — 


been perfected to measure more. accurately the actual B. S..and' W. 
content. Purchasers: and carriers of crude maintain that these de- a 
a ee velopments have been responsible. for the changes 4 in the flat deduc- 
ha ~ tions: imposed. But protestants can not, on this account, be per-~ _ pe 
: ae mitted. to. point. with ‘pride to the way. the rate of acductiod has. o i 
 ) ehanged. with the march of ‘progress and then seek to forestall fore 
7 eo er change by raising vested oe in, some, 2 apecifie. rate of short ee: 


ae volume measurement. , ca. 
_ Clearly enough ‘the. allewi nts: ie RB. ae aide Ww. is Page. now hee 


SES patent and in the. past. has been reduced to conform. more closely ce = 
ooo, -to-actual B.S. and: WwW. “So. that’ if it can -be definitely ‘shown. that anes oo. 


sy present flat deduction rates are excessive, the “ , custo of the trade” eg 
7 leads in the direction of a change, not. away from it. aa. 
If protestants regard a “flat” rate asin itself ‘possessing some eee 


sa ett s it may be answered that the » interpretation of the: orders ny = 


, @ here affirmed provides: 


i _ The: provision’ of the. interpretation relative to deductions for : impurities dues 8 “4 7 
‘not ‘contemplate. that each and every se oil run 2 must necessarily fg Ee ete Be ap 








“ iti tested. ns ‘determine: the Tee, ‘scdiment: or other. “impuiritied present in “the: 


oil. Tt provides that. the’ ‘supervisor may use. his. judgment . as: to- the time” 


| ae and. method , of. test: together’ with. the: application ° of the. result. “In: other» 


words, if: it is. impractical: to: ‘sample every, ‘oil. run, tests» must. ‘be. made for. 


Soe ead “DECISIONS or THE DEPARTMENT. OF tHE INTERIOR - agi Se 


ee each lease,* over. a. reasonable. period. of time;. to: determine the average oo ee 


ai centage of impurities present. in the oil. This percentage | of impurities, checked oe 

-.* ‘oceasionally, may then continue to be ‘deducted so long as conditions relating to oe = - = cent 

tee production on the particular lease remain the same and checks. indicate the con ee oe 
_- tinued: propriety. of the deduction. Quarterly or. semi-annual . tests: may’ Dé: ade- 
'” quate on many leases, though the. probable increase of emulsion. at low. tempera” _ 


| “tures should be. considered. If in: your. opinion, after test,» it is. reasonable | to. 


a“ : . 


oa _ allow a flat’ deduction of B. of one percent for impurities for any lease or, thoigtie. : 
ee o out any field, and such action is: acceptable to- the operators you. are empowered 
603 tor authorize ‘such a. deduction. . ' [Instructions to Oil and - Gas. Supervisors,’ 
pan approved by the Secretary, of. the. Interior under date of September: 40, 1982.)._ 


~The’ temperature: ‘corrections’ required in. the: orders ‘of. ‘Au 


—S 6, 1932, appear ‘equally reasonable. Oil. contracts or expands” ap- ae 
ee proximately L.percent for each 20°: change: in temperature. ~When-. 


ever oil has been’ deemed too hot, the industry has been quick. to. 


‘ demand a downward adjustment - in volume based - upon. an. acaed 


“normal”: temperature of OOF ‘The: snared orders. adopt: the 


same § a ‘normal: ” standard. - . Sy 
It is ‘urged that such flat ‘dédniitions as “now rprevell | eoriatibute: s a a 
‘ reasonable allowance for actual: B. Ss: and Ww. ‘Pipe line figures are” 


said to. show that the average | losses in. volume of. oil in. anak 


| approximate or exceed. the total. amount of flat, deductions | ‘imposed. 
- But even if-these figures be. accepted at their face value, they are . 
‘misleading. . ~The testimony* of numerous witnesses for the protest- 
ants. points. inferentially to the grave: inequity of such flat deduc- 


tions as a measure of actual B.S: and WwW. Ttis ‘freely admitted that. 


no the: amount of shrinkage in transit in any ‘particular. instance will | 
vary. with the: length. of the journey, ‘the efficiency of: handling en, 

. route, the leakage i In the line, and the character of the: crude. - Thus | 
oe! flat deduction, even though it “washes out on the. average ” > may 
oe, well benefit: certain. leases or pools at the: expense ‘of others. more. 
ae ', favorably situated. It therefore appears. just and- appropriate, in 
+ go far as’ ‘Government: royalties are concerned, ‘to substitute , a more. 
es - scientific method of measuring B. 8. and W.: te ae 7 
: ~ Moreover, protestants attempt. to classify a as ‘B. Ss. a W. ‘abrihle : 
Peg age which is not properly attributable to the necessary. removal. of | 
a foreign substances from the crude. Numerous tests have shown. that 
the actual amount of foreign. matter. present. in merchantable crude - 


from most mid- continent: fields. does ‘not. ‘exceed Ye percent. in’ 


point. of fact if it does exceed 1% percent, or 1. percent, either an 

- additional. deduction. over and above the’ flat- deduction is made. or ioe 
ens” 4 the pipe line refuses to run. the oil ‘until it. is cleaned. “Thus even’ os oe 
= pets all ine foreign matter in a particular run. settles « out during. t the 


oe 
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oka “course of qe: journey, a “further “large balance of shrinkage remains Poe 


a, to be. accounted. for. | De 
» Protestants: claims hat this. may: Ve sesounted for byt thé. pine mee 


7 tion: ‘of paraffin: and the evapor ation of. gases. But. neither solidified. 
eho oo par raffin nor. “evaporated - gases are ‘“ impurities ” in the sense that. 3 
a » they. are chemically different from the other constituents: of crude. 


oil.. It is a chemical fact: that. these are hydro- carbons: naturally oe 


os "present to-a. greater or ‘less. extent. in crude oil. .-Both paraffin and: * 
-s these lighter fractions have a definite, though: somewhat limited, 

commercial value... Yet even if they have no value, it does not Calo e ak 
roe that. protestants. can, by a process of assimilation, include within’ the. . _ <— 


as meaning of. BS. and: W. any or all substances which have no value. 


. | | ; ‘Such a broad. definition of Be Ss. and W. would accord them the — ae 
ae “privilege of forever charging: the. Government with. a part of their — a 
oy transportation. or refining gee under the ‘eutige of oe ss 


| i: - for sediment and water. . - Boe 
Neither. by the leasing act: of 1920 1 nor. oe io eae ee which nae. 


CG neneey a produce ” ” are they authorized: to measure the amount. 


OF: royalty oil due the Government by. the walue: of that oil. Rather — 


an it Is expressly provided. that the amount. of oil produced. shall serve. eee 


Z | ‘both. as’ a measure: of deliveries. i in kind and as‘a. base upon which 
~ cash’ royalties. shall be computed. - Not only’ is the actual volume: « 


of oil produced: clearly contemplated, but. an. allowance for prospec- 


te) tive. transportation or refinery losses is ‘specifically negatived in the. | 


ease of oil taken in kind-by.the requirement of delivery “on the 
"premises where produced.” a [Standard Lease Form, Section 2 (¢).]- 
Even under the definition of B. 8, and. W. adopted. by the protes- , 
' tants, their. own pipe | line figures show the present flat deductions to 


_be excessive. Transportation results in losses of admittedly valuable... : 


constituents ot crude: through evaporation. and leakage. . And since’. 


pipe line losses’ and the total volume. of flat deductions are: said. tOL. ., 

: balance, these flat deductions must inevitably include. and cover. up. o : oe 

oe transportation | losses in no sense connected with the escape or precipi: he. 
oe tation of.so-called valueless “ impurities ” in the crude. ee ee 
With respect to. royalties: owed the Government, sroinatanis are . a eee, 


: ee producing, ‘selling, nor buying “ refined ” on partially “ 


fined” oil. . They are dealing in crude oil. In the absence of some ~ ae 
wee peculiar necessity, it seems unreasonable. to. interpret. the: words. i 
os ae ‘ “ production ” and ‘ ‘ produce ”* 2. to mean production or. produce: less =» fae 
oy pipe line leakage. and. other “ transportation ’ or. ‘refining ’ losses, 


ee - Protestants insist that’ such necessity is to be. found in the large a 
Pe expense to which they will: be. put in. compiling new. tank tables, in . 


: : : ; - taking and. testing samples of every crude run, and in building Bt 
~---vast amount of. new tankage in which to store freshly. produced crude ee ee 


ae "until s such time a as. s the free gases have had: an. “opportunity to, sSeeee 
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: - Sie evidence: a Aiente that. the total ost or aes the ‘anteataa 
orders to fields. léased. from. the Government’.will be. negligible, > 





iS especially. as. most: of. the Government royalties, are. blondy, peed oS 
ae Bp the basis: required j in these orders... ie ee 
) Furthermore, it has never been. proposed: that a every run. ‘of Pie Si 


o aT should be. subjected to laboratory tests—discretion is allowed the © 
oil and gas supervisors to compile average percentages for partic- ©. 
ae ular pools. and particular. leases. These percentages, while not. aliso-)6 6 
~ dately.. accurate, will be’ relatively far- more. accurate: than. the oe 


ae generalized flat. deductions heretofore applied. . es A 
Such estimates of future: expense. as have pe pepe: are. ade mos 


- * hated: upon. the. adoption — of the proposed basis. of nen en 
ce through the mid- continent’ fields. But the. practices. adopted for. 
a private. producers : are not: of direct: concern ‘to. the Government. | “And. 7 


even if protestants. are correct. in assuming the. adoption of. a ‘similar a, a “ : 
standard in the, mid- continent fields, their’ estimates of cost seem...» 
exaggerated. AS already. pointed. oui; oil. is. almost . universally | 


- tested for B. s. and: W. before’ acceptance by the pipe lines.” And 
avery: large proportion of the crude ‘produced in the mid- continent 
~ fields stands. in lease. tanks. for= cs ‘sufficiently long. period to allow — 
free gases to. escape. and make. wnneceseary. the construction of much | 

additional. tankage. © Cato ee re eee ate 
The. importance ay “eke ‘Government. of. a 100. yee ree of 


- measurement. is. well indicated by the application: of this: basis to. - o 
sliding scale. leases where any: method of short: volume. measurement. 
: deprives the. Government of: Toyaltion based ‘Bpoe | the Uppsr — oe 


: of production... 


The orders. of ae 6, 1982, ‘and Mareh. 3, 1938, are bal - 


| affirmed, effective May: 1 1, 1938. 


“EAGLE PEAK COPPER ‘MINING COMPANY 


| Decided Tuy 1, 1988. ae ee “a “Ee ee 7 tees, 


va] MonwENe Coarne—Mrc ‘Simo Locarion 2, ao : aa era ee ie ne ee 
A mill: site appurtenant to a lode. is a ae location ” “under the mining laws oe 


Of the: ‘United. States. 


ne | Maxine CuArm—Minn. Sime Manna c OF: Locamion: ae ee, 
: ~The statute -is ‘silent as to the manner. of locating mill sites; put it is ~ aad ce 

me “unreasonable to. suppose that a location, thereof. should: be. made. ssubstan- seats 
tially as in the-case of a ‘mineral claim; and’ this: is recognized | as. s the me Sige Se 


oe es usual practice in. the Department and in the. courts: 


a ame CLarM—MILL. Srre—Norice. OF Location-—Reqviremens, : eee 
| Neither: the. execution. nor posting ‘of a notice of location. ‘of. a mill ‘site. é ae. oe 
“necessary. to. the. inception of. aright. thereto. under. the mineral- land laws: ee 
of the ‘United Bia it ‘being: sufficient, that. the. Jand embraced Clare fa 





! < 


| Onders sustained. . 7 a : 














2 RED pom oF sao papain, be ea esa re 


"the. mill site is. “ased’ in “good. faith: in -egunection “with bona’ pide minitig- ond a “4 i. . 
“milling purposes, / coupled” with a bona fide attempt: to survey: it and as cre ss 


i its boundaries. 


“Mining. CLAIM—Minn, sim IN Mount Rarwime Nasrowat, ‘Pam —Acr OF. Ma Pais 


BT, 1908 EXcmPTine Proviso. ; , te 
Mil sites ‘come within the prohibitions of. the ee of zee 27, , 1908. (35. Stat. a . 


Blt, 365), forbidding further . ‘location. Of. claims uuder the. mineral- -land a - 
laws. of the United States. in. Mount. Rainier National Park, ‘but. excepting SoBe 
“from: this. inhibition Tights” theretofore: acquired in oe ‘faith under oo ee 


- mineral ‘land. laws, . 


“Mastxe CLaim—Mo Sr IN. “Mouwr /Raperem Narrows, Park —Ac or Mar : : | 


. 2t, 1908—Proviso. » a a eR OP Mom eo OE Ma danas i 
“Where ae mining company; in“ ‘good: faith, made: use of. land within the Mount ae 


| is oes Rainier. National. ‘Park for. a. ‘mill. site: in. connection. with. bona fide mining . 


oe - operations and was prevented from. surveying and marking. its boundaries =. 
oer 2s Shy agents. of the United States, prior. to. the passage of: the Act of May -.- | 
We ONG, 1908, it acquired a right, ‘under the proviso to ‘said Act. and the min- - 

_ ~ eral-land laws of the United States,. to the. land: as: a. mill site claim, the 


| i Act of May 27, 1908, while. forbidding future. location - of mining claims - 
within. ‘the park: area,. excepting. from: this. ‘inhibition - ‘Fights. theretofore oa 
as acquired in. good faith. under. the mineral-land laws. of the United States. ae 


"-CHapman, Assistant Secretary: Oe ee edt Pe aa ee 
va hie, Eagle Peak Copper: Mining Came Yas ees ne a 
- decision. of the Commissioner of the General Land’ Office dated 
- November 15, 1932, which’ held null and void the Eagle Peak Mining 
- Company ‘mill’ site, situate in: the Mount. Rainier National Park. °. 
The record: shows that at the request. of the National Park: Service, 
_ investigations and reports by mineral examiners of the General’ 
Land Office have. been made upon this mill site and the lodes to — 
: which itis appurtenant, from time to: time, “which at length, resulted : 
‘in the institution of adverse proceedings charging: an ee 


hat. the alleged ‘nil site of the company in Mt. ‘Rainier National Park, in “o Z 
the neighborhood of its Aldula and Paradise No. A lode claims, was not, ‘at the — ane 
date of the passage | of the act°of. May. 27, 1908 (85 Stat. ‘B17;. 365), an existing =. 
_ ight acquired. in good faith under. the mineral-land. laws on the United States. oo 


Upon consideration. ‘of the ‘evidence adduced. at. a hearing upon ae = 


“the charge,. the Commissioner. reversed the register. and held that: 


- the mill site. claim. was not based upon, ae right v under the mineral Gees 


-Jand laws. existing May 27, 1908. < or 
The act creating the Dal approved } March 2, 1899 ° (08 Stat. t 995), ay 
provides in. section. 5B thereof: ae a aM | oe . 
That the jnineral: land. jaws ‘of ‘the: United States are 2 hereby extended to the Pe 
Jands lying within said reserve. and. said park. _ . , an a 
The act. of ‘May 27, 1908, referred to in ‘the # charg, however, Po 4 
vides that: Re ee oh 2, ee ae 


Hereafter the location ‘Of. mining claims under ie. mineral-land’ laws. of the S : a f a 
United States ‘is s prohibited within the - area of the Mount Rainier National cee abe 
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eo. park, in . the State oF. ‘Washington: "provided, however, that: this: provision. aa 
aes not affect. existing. rights: ‘heretofore acquired in. good faith. under the amineral-- Bid ae 
land laws of the United States. to. any mining location or locations : in cag ae 


ee ae | Mom Rainier. National Park. 


fee bie appellant’s | brief; the ality ot the aan is attacked, “Te ig GE 
cn ore that a mill site is not a mining ‘location, under the mineral ea 
oe land laws. The appellant is claiming this mill site as appurtenant, - ee 
ee toa lode.. Tt has. been held. by the Department that such a. mill site © 

> is a location under’ the mining laws of the United States—James W. 
ene ‘Nicol (44, L.D. 197 )5 Coeur @Alene Crescent Mining Company. (BBA . 

TD, 581, 584, 585)—and no doubt is entertained that mill sites, ore oo 
ye “wath: the prohibitions of the. act. of May 27, 1908. hee fee 
nt Ee sole question, then, is whether or not. rights had: heen initi fated ee 
oan ‘and’ were existing under the mineral- land. laws. of the United States” oe 


= : to the possession of the mill site on May of, 1908. 


2 Obviously the phrase “ a existing rights ” means something ne than. ae 
- a vested right, such as would follow from. a perfected mining. loca- ae ae 
tion, since such a right would require no exception to insure its ‘pr res- ahaa 

: ervation.. ‘Opinion of. Assistant. Attorney. General Van Devanter of - | 
duly 20, 1897. (35) L.D. 48, BL) Stockley v v. United States: (260 Us. ae 
B82, (544). 7 


‘There i is no dispute as eS the aterel pce “The evidénde: ioe: i. 


that the Aldula lode claim was located: July. 10, 1903, by Mary re See 
‘Long, and the: Paradise. lode claim. was located. ‘August. 10, 1906, by. es 


Ackber. Long and. R. H: Wheelock. | These claims. adjoin and ie on 


oe the precipitous slope. on the southeast side of the Nisqually. River.» ] 
It is shown that. adequate discoveries of ‘valuable mineral were ‘made aie 
and the boundaries: marked on the ground, before the act. of. May. 27 i as 
1908; that they were jnade. in ‘good. faith for. bona fide mining ‘pur wee 
a3 poses and that. the claimants have steadily pursued. their’ mining oper- S 3 
tions and have mined, and dabipped small tonnages of ore, Prineipally ee 


eee ‘do: Blagg while’ "Gondnelivig’ their’ mining opetations an oe 
re ee. a 1903, and found i in 1904, after they opened up. “Ore considered | valu- ee 
ae able, that it would be. needed : as a mill site. Forbidden by the Park. ae 
: Service. ranger ‘to. cut any brush, make a ‘location or erect permanent. as 
- structures for mining purposes, ‘they. erected. tents. and temporary: ae 
oo . astructures: to house themselves and do their blacksmithing. ‘In 1909) 

oo or 1910,- a change i in. local. park management. ‘resulted. ina change. ‘of 
ee: attitude. ‘toward them, and thereafter, they erected. permanent: and — ae 
+. valuable facilities | on the land. to ¢arry on. their mining operations. oe TAS 
eee (On May: 20, °1908, the. locators. organized the. Fagle Peak: Copper 
ene Mining’ Company, and. k Auntnedintely conveyed, their interests . in 1 the: as 
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i . ides | to this:e ‘company, ands on Noveuer 45, i910, “nolics. sof Tosetion ee 
: Sarre by the. company, ofa mill site covering the. land. they had been. using. 0 
Peg on the river bottom was executed and. posted, and recorded. December : ite nee 
98, 1910, . Since 1909, and without opposition or protest: by the local ate 
4 : park: officials, they have. installed on the mill: ‘site, comprising less. os fe 
Sag than. five : acres, an oil, flotation mill: for reducing ores, aerial tram- co 
peewee? ee cways from the: tunnels on the lodes across the river to the mill site, ee: 
we a. pipe. line to ‘supply. waiter for. ‘the mill and domestic use; “a tool. -_ i 
house, ore bunker, bunk house to. house the workers. “Wheelock, eae 
ee president of the company, estimated the cost, of these Paprovements grit ae 


a ; vat $15, 000. | bin ee ae, a ee 
| Other. evidence also: nee a power Holse, ‘flume’ air “compressor on 


he Tine tunnels and. buildings on. the lode claims are valued four: OF: 1 
five times. greater, than those on’ ‘the. mill ‘site. The evidence of. the . _ 
Cee mineral | examiner ‘of: the Government agrees with. that. of claimants _ 2s 

that there is no. other suitable site for the. mill site, that. its use is aa 


‘indispensable j in the development, of the lodes, and the latter would be. ee 


ae worthless without it; that the land i is nonmineral, noncontiguous. to ee 


2, the. lodes* and not. valuable for any purpose sther ‘than for mining ~ 


| and. milling. “There is no suggestion. that: the: mill Bite. © interferes, 
with the facilities « or ‘the administration of the park. a 


Although the burden. to show invalidity was on he Ga oe 


 hete is no definite evidence i in the record. showing whether the bound- 


se aries of the mill site were marked on the ground prior to the act of * 


May 27, 1908. As it. will not prejudice claimants, the Department _ 


will take notice that in a companion proceeding. against. a mill site ~~ 
claimed. by) the ‘Paradise. Mining and. Milling. Company, contest. 


~ No. 4189, one Sherman Evans: testified in ‘substance that in 1907. . 
. Wheelock and he surveyed both the mill site here in ‘question: and 


: the one in question. in that. case, but. that. Park Ranger Cunningham | . . | o 
= forbade them. to cut. any. trees, make: Bae location ATES, 0 or. nee ae on 


| thing. towards BUrveyinE | or f Jocating. 


. . aiotion. by the ‘ranger. was. in. ‘excess: of. ieee oo ‘the’ 10, so . . 
— claimants. could have disregarded’ it and. perfected their. location, © ie g 


: cal but: it: is clear: ‘from. Wheelock’s: testimony that: he. was. ‘uncertain. or 2 - se 
“2 Wwas under a misapprehension as to such authority, and. did-not ‘wish. ef ee 
~. <to-clash ‘with the: park officials, It is also clear. that. long prior to 7 
S908, the | necessity :for-a mill site was apparent, and the intention ~~ Pe 
Soe formed to locate it, which intention was evinced by. actual possession. 
= . . of the ground for’ ‘mining. and milling purposes,, and an attempt. to 2 8 
Os “survey it. The erection of dwelling houses for occupancy. of .work- ete 
ey men is a. mining and milling use; Satisfaction Eatension, Mill Site ae a 


7 ae L. D. 173; The E Halenie u lh Site ee L. D: 8). 
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oe  Bection? 2387 of iia Revised Statutes, applicable to the location of eee 
nt sites, reads j in part: | oe ae? 





" “Where: nonmineral land not. éontigious. to. the vein or. lode i is Seed or Gatttea se 


ae by the proprietor. ‘of such: vein or lode for mining or milling: purposes, ‘such. mone. 7 
a adjacent’ surface ground may be embraced and, included in an application fora , ae 
-“~ patent for. such. vein: or lode, . and: the. same may. ‘be. patented. therewith, ‘subject: * Past oe os 


£0" the same preliminary requir ements. as to survey and notice as are applicable - enh: 
to. veins. or. lodes; but no location: made of such nonadjacent. land shall.exceed: 57 


owe. acres, and payment. for. the’ same must. be. made at the. same. rate as. fixed a es i oe 


or | ae this chapter. for’ the superficies of the lode. 


The statute is. silent: as to the manner: of igeaeing. ml sites’ oa bak ya 


oe i is not. unreasonable. to suppose that a location thereof should be’ made pee : 


| ~ substantially as. that of a- mineral claim—Rico- Lownsite . (hk LD. ie ee 


~~ §56)—and. this: is ‘recognized. as. the. usual practice, in the: Depart-. on = | 
“ -ment—Hargrove ve Robertson (15. TDs 499)—and. in the courts—. 0 90 


. Hartman v. Smith (4 Pac, 648).. It may be also added. that there ae 
are no statutory provisions relating to the. e eubyeet in: the laws of pee eee 


State of. Washington, oo 
| Whether. the amarking of the ground i is an ogential: -phardalaites ie 


f : the making of. a. perfected location of .a. mill site, it is not necessary. ou 
| here to. decide. ‘The. exact. ‘question - has. not ‘been’ decided In the 


Department, but” in Charles Lennig: (5 LD. -190),.it was. said: 
_ “They (the: terms: of the first. clause above quoted) make the. use or 


i occupation of it for. mining and. milling purposes. the only prerequi- a 


“site to a: ‘patent.’ In Kershner vi Trinidad Mil. a Min. Co. (201 os 
. Pac. +1058), the Supreme Court, of New Mexico said, of section: 2337 : | 


“That. statute is. a grant of a right. ‘to take possession of the nonmineral Jands : 
Of ‘the. United. States. for. such. “purposes” and. to. maintain. same. against. all. 


re intruders. : ‘It follows’ when appellant: intruded. and. took: possession of. appellee’ s. a 
mill and. made, his. pretended. location; he: was a “naked: trespasser upon the Pee ee 


- ‘possession; of. the appellee. of the. mill and the land. upon . ‘which the mill stood, 


and the land surrounding: the. said mill for ‘such sufficient space as‘ was’ neces- eee 
_- sary for the convenient use: and occupation. of the mail, ‘whether. appellee. had. etd 
any location. of. the ‘mall site at all or: not. The. only. object: of: the location. ine Ree 
~ such a case is to give notice, to others of: the claim to five acres and thus prevent .- 


a “encroachment upon -the lateral boundari ies. of the land. needed. for the operation . ee 
OOF: the plant. . The mall, ‘itself, is notice. of. the. claim to. the Tand: ‘upon. which ib ee 
| ae stands” and ‘that’ immediately: surrounding’ ite Tts- erection. cand: maintenance’ oF ae Ee 
Be “operates . as. a. location of. the. lahd.. ‘Phe o' ) fa? 
o connected. ‘himself. with: the gover rnmient ‘and. is im, @ ‘position. to: resist’ any: oe ae 





a : sequent appropriator claiming. under ‘the mining law. (Italics: supplied.) . 


ver Of such’ a-mill-8o: situated. hos ae 


‘The Commissioner evidently. ‘took the. view. that! the execution: pee 


| possibly. the posting. of a notice, of location’ of the. mill site marked “ = : wok 
othe: inception, of a right to a mill site.. These acts, if essential under =) os: 


~ the State law of Washington. applicable to mill sites, are not. required’ Eee 


: under mineral laws of the United States. It is ‘pélieved: that: by. wes 


‘the-u use of the land in n good faith for mining and i milling purposes, : mek 
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po eT ta eS et ae oN cc eC Gee Yon ee, SS Lys Sy ae og <P A ER eS ee Df Ne OY Me Ga ey cag, 


— Sates, ‘The: Commissioner’ S decision: is pce ae 


— which ne fy seems would: “have ‘been. ‘done. ‘but: for. the aa re 
ee ference of agents of the Government, the claimants: Of the Aldula > 
8 lode acquired a right. under the caineeal laws of. the United. States” or 

co . | within the ‘meaning of the. act. of. May < O77, 1908, and are. entitled to. ae 
pee protection: Any other conclusion’ would result, under ‘the circum- a 
oo * . stances presented, ina judgment: of confiscation of valuable mining Es 
ge ‘property. and. ‘valuable improvements. erected ‘without opposition = - — : 
oe if not‘ acquiescence of the agents. of the Government i in charge, upon. : 


a legal technicality not made mandatory by any law of. the United - ; 





"CLIFFORD H. BRISCOE 


"Decided aly nt, 1983. 
7 


eee 2 § RECLAMATION Homermap—Innseartow ‘Drsrerer Boma IN Homestap AT Tax pret 


_ Sarz—No FIXED TIME. “LIMITATION: Co TROLLiNe RETENTION BY ‘Disraicr. : 


| Reversed. ots 


While the law: does not contemplate that an ‘irrigation ‘district ‘shall ‘perma- cece . 

.. : nently. hold a Reclamation homestead. bid. in by it at tax sale and receive © Pe 

-, patent thereto, there is no’ Federal law which requires such a district to 

..’ ~~ divest, itself, within. a fixed period to’ be determined. by the Secretary. of. | 
soa the: Interior, of its interest. in. said: lands ; but its retention should’ be. limited ae i 


cares - to a. reasonable time, ‘to. be governed by | the circumstances, of each ¢ case. 


| — Cnarman, Assistant. ‘Seoretary: | a 
“On. March 24. 1988, the Goshen ‘Tnvigation District appealed a a 


oS ae ae decision of. ihe: Commissioner of the General Land: Office in the - oe : 7 
‘case affecting the ‘homestead - entry: of Clifford’ H. Briscoe; who, on. ee 


a N ovember 1, 1997; made: homestead. entry 046053; Cheyenne series, | 


oe for Farm Unit “A” or the E1ZNEY, Sec. 33, NWyNwy, Sec. 34, - 


FD 00. N., R. 60 W., 6th P.M, » Wyoming; subject, to the, Reclamation es 

Act of. June 17, 1902 (83: Stat. 888). : x 
In said decision: the. Commissioner | directed: the ‘rogibten, em f the et 
| Cheyenne. land office to: notify: the district that it was allowed 90°. 


days from ‘receipt of notice’ within which to en said ae to § a he 


ce “ : ~ qualified assignee or to. appeal. ee nee 
:The.record discloses that the Ae deatribed: lands’ were. ‘eluded ed 


| : a : ‘ | within the boundaries of the Goshen Irrigation. district, an. irrigation ce a : 
ae - district organized. and: existing under the laws of Wyoming, which 
entered: into a contract. with the United States on November' 24; 


; 1926, apreeing, among. other. things, to’ repay. to the. United: States -. in 


pee the proportionate part of the construction cost of the North Platte ae 

| ye + project. allocated. to the lands within. the district. The contract was. ak : 
ooo made: pursuant to the said act of June 17, 1902, and acts amendatory penis 
so ed ‘thereot or r supplementary: thereto. ae paragraph 1 12 of the contract z oe 
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. ce “all (ee in “favor of the United States neeyided by: the Reclamation : eine oe 
ee Net above referred to: ** *. shall * *-* ‘bé released (# % 9% 0 7 
~~ cand the. District's obligation. herein: provided for shall, be accepted, ee 


on ‘in lieu thereof.” | eo 
The land: in ‘Briscoe's entry: was desivnated p pursuant to. the a Te ae 


oo of August 11, 1916° (39 Stat. 506). The land was taxed by the . 
ae district. and upon. default. by. Briscoe: after. due time the tax deed = 
Was. exeetited,. “February. 91981, by Frank ‘Davis,’ Treasurer’ of 9 | : 
~ Goshen County, Wyoming, purporting to convey the inbowe: described: Cra ad 
lands to.the Goshen Irrigation District. The deed recites in part. 
_. that the lands were subject. to taxation for the year 1928; that the 
. taxes.so: ‘assessed remained. due ‘and. unpaid; that the "Preasurer and oe 0s 


os Collector. of Goshen: County. sold said: lands on J uly 19, 1929, to ie 


2 ~ Goshen Irrigation. District, and'that the statutory period of redemp- - ae 
| » tion having expired. and-no redemption. having been’ made, the deed | 


was: executed. by the. Treasurer of ‘Goshert County in. “favor of ie! aay 


Gehan Irrigation. District. . ma an 
NOCH OR, 2 of the act of f Atguat 1 1, 1916, supra, provides in » part as a 

oF : oe a ene. ipides. of ‘sith: tae. ‘dead: or. tax title qesiliue ‘from such a 

trict. tax shall be entitled to. all the rights: and: privileges. in’ the. land. included 


| eI such. tax title. or. tax: deed of: an. ‘assignee. ‘under: the provisions’ of the act 


He Of. Congress of J une 23, 1910" (36. Stat.. 592), and. upon submission, to: the: United. 


a States land office of. the: district. in. ‘which ‘the land is: located. of. satisfactory 7 


eat pr oof. of such’ tax ‘title, ithe: name OF: the. holder thereof shall be indorsed. ‘upon 
: the records of. such land Office. as entitled to, the rights of one holding: a. complete 
and valid assignment under: the said. act of J une a 1910, and such pperson nay, ae 
ce at any time thereafter. receive patent: eee Mahan i: 7 ne 


oe Se The Department: has. held that it ‘was not contemplated that f thie co 
aE district should: be given’ patents pursuant: to such: sales) It: was 


2 _ intended. that. the district should :bid in the lands, take tax certifi- © | 


| eltis: and. later the: tax: deeds and hold them’ without limit: of: acreage — 


, until: ‘it; ‘eould sell and’ ane them to Maslak qualified | to nore of 


them, See 58 LD. 658. a ease 
” “Under said: acti. of ‘August: fa, ‘4916, aid: the ‘above ahentionsd con: - A ex 


| 2 feet between said irrigation’ district: aiid: the United States, the irri- | e : 
cg - gation: district: is ‘allowed to tax. for: irrigation district® ‘purposes lands Bee : = a 
ee of the class and’ character mentioned j in n said. act of 1916 and: aoe oe - 


: oP agatpes! payment: “OE said taxes ‘by: a: ale” of the. laid.’ "The ace ot. ee 
August 115.1916, recognizes, if the laws of the State so provide, that! ec 20 
- the-lands: may ‘be ‘bidein. by. the: district ‘for-the nonpayment of the. 
| irrigation: district. taxes levied:-agairist ‘the lands, but: the exercise of © 0 
: 8 lsuek. aright: ‘by: ‘the district. only authorizes it:to hold:the land: antil ce 
oe can dispose’ of it. to" ‘a: ‘purchaser: qialified to take the entry a ne ee 
7 --182662—34—von, 54 | a 





LT. 


: , 7 
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f gerwanen. Howéver, ne district’ may ‘assign: ite tax “tite: “hag? - ; “ 


/ cs acquired by-it, andthe’ assignee, upon. proof of such: assignment; ‘ands. 
me _if- otherwise qualified, may be* ‘recognized ' as: an: assignee’ under ‘thé 


act of June 23, 1910 (36. Stat. 592), and thereafter receive: final Oo 
- certificate and: patent ses the, submission: of gentaatactory't final Fees es 


' lamation proof. « 


The act of cane 23, 1910 (36. Stat! 592); yatabnll to. in’ section ao 7 | 


pe the act: of August. i; 1916, ‘supra, permits. assignments of. home: 


_ stead. entries made subject to the act of June 17, 1902 (32:Stati388); 
after the filing in the local land: office: of satisfactory final homiestead 
- proof.as to: residence; cultivation : and improvements required ‘bythe | Py 
. _ ordinary provisions. of the homestead law. After’a ‘person‘has. been’ ~ i 
recognized: as an assignee. under’ the. act ‘of: June: 23,1910; SUPTO,, He 
_Tay:receive final certificate and patent. subject to: the'provisions ofthe 
‘actof ‘August. 9, 1912. (37 Stati: 265), as’ amended: by »the’. ‘actof 
_ Atigust 138, 1914 (38: ‘Stat. 686), for ‘the: unpaid charges, upon sub- 
= mission: and approval of final reclamation. proofs to the effect: that. he. ee 
has reclaimed. at least one-half. of the: irrigable area. of the lands em- °. 
- braced i in the entry ¢ and has made payment of all. feesand commissions 
“and water right. charges due UB. to the date: of the submission of auch. el 


reclamation proof. | 


“In view of the express provision: oe séotiot 19. of tie ait. bof ‘August: ee 
iL, 1916, supra, conferring | upon purchasers at tax sale under thatact 9...” 
ee same status as assignees. under the act of June 28, 1910, no. final “ee 
homestead proof. as to residence, cultivation. and improvements. need... 
- be submitted in support of the entry, in: the: absence of redemption by oe 
O or assignment. to the homestead entryman. — Me EL 

It appears from the tax, certificate. that: the’ date period allowed: ns - 7 
oy Jaw within which to redeem. the. lands herein described sold for rk 


- taxes, has expired and no: redemption, made. | 


Up to. the time the tax deed: was issued: to. ‘the dswice thé gaa 7 
man had a‘ right: -vouchsafed., tov him by: the: laws’ of: Wyoming). to icf: 
redeem from the tax sale, but after that time: expires, . a: sale, for 7 
taxes, under the laws of: Wyoming, from: which. TO: -redemption a 
Shade: and pursuant. to which a treasurer’s. deed eventually | issues; 2 - 
* completely bars and cuts.off all interest-of all owners and all persons” 
claiming an interest in said lands by. lien,. mortgage: or otherwise, and 
_ vests a new ‘title, proceeding. from the: State;.in the: grantee: named 
in. the treasurer’s: deed. See section: 115-2337, Wyoming : Revised. 4 
Statutes, 1931, and oCaugue Investment. Company vi Malin (QB oo 
Wyoming, 373, 170 Pac. 763). In following out the State: law: and = 
the Federal acts applicable to the. conditions created: in this‘case’ by = > 
the acts of thé parties interested, it appears that. the Goshen: Terris 
Seton District: obtains: OY the: tax deed a: a qualifiog i interest: 1 In. the Bs oe 





- : the | gr anting clause :, 





coe ae : . ae i 
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Oana ‘The ‘qualifications: are. a: the danited: kind! of grantee to Se 
seth whom it can convey, ‘arid’ (b) inability. ‘fo"obtain® patente Pe ee 
ie The: contract. of. November, 24, 1926, above, referred to, provides Le ee 
a in ‘paragraph... 14 as’ follows: | 


ae : re dspace teh EEE He hes 


- Payment of construction char ges on account of lends acquir red: ‘by the. ee a 


On: account: of. payment: ‘delinquency. shall: ‘be: suspended: until such lands. are. ey ee 
oo. gold. or- leased. by the District: ‘Provided, however, that. the, period of, suspen: pe Bes rere 
as “sion shall. not exceed three: years “from ° ‘the date ‘the lands are "SO. acquired. OF ag 
ao 7 for such. longer: period: than: three years: as. ‘the. Secretary. may. deem. advisable. ee ee 


The law. and the ‘above: quoted. portion | of the ‘contract indicates’ ce oe 


os, that, the district. should: not be. eompelled,, within 90. days,. to assign 990 

ie the: entry to a qualified assignee. The district: has suich: a. substantial Pai ao 

* - equity. in the land that.it can’ hot! be divested of its interest by! ee pee 
ane days’ notice from:the United States... 2 ee 

-. Neither.the act of August 9, 1912: (ar Stat. 265), a as 5 dinended by. the: os 

ieee ae of August 13,1914 (38 Stat. 686), nor the act: of August: TD, 1916. Be 
ae supra, contemplates that the: irrigation, district, shall hold. land. ace oe 

va quired by it. at tax: sale for an, indefinite. period. (53. Ty.D, 1658) ie Tin 2 
+ dealing ‘with the. Goshen. Irrigation, District, the: United States, ie : 

_ the quoted: provision of, the, contract of November. 24, 1926, consents 
tothe district holding. the land. freéefrom. ‘construction. charge taxes’ 
for the term: of three ‘years. from ‘the. date, of the. tax. deed, or for... 

et ‘such. Tonger period as. the Secretary, of. the. Interior. may. deem. advis- ee 
~~ able. Jt is desirable for the United States to refrain: from; inter- ee 
, ference swith the taxing operations of the irrigation. district and per- ~ 
tit it to exercise its fullest legal- powers, to collect taxes. levied. for®.. a 
Its benefit,. because a. large. share. of. the: money. raised, by. taxation 18 
paid to the United. States by. the district i in Tepayment of money. Oke. ce a 
-_ pended. by. the United. States in construction of irrigation. works, ~ 
There is no Federal law that: compels, the district. to divest itself 
_ within a limited time, fixed by the Secretary of the Interior, Of Hg ES 
nes | interest: in. lands acquired: ‘by’ Certificate ‘ at tax sale” or BY. issuance re a a 
ae Re ‘deed to it: by. the county: treasurer. ' a 


Section 6 of the act’ or August’ A 1916: bliprd; imports an oped: ob Bae 


on his former. equity. be reason, of the t treasurer’ Ss. deed, whieh, states i in. 


Now, therefore, L ‘Frank Dae treasurer’ éf ‘the: County: aforesaid, for and - 


ta - intention. ~The district stands in a different position, while holding =. 
Poa . the equitable title to the land, ‘from. any other. assignee. ‘under hones 
o>" tax’sale. It is. only” a ‘temporary | owner. ‘seeking to dispose of. ‘the ~ ae oe 
iene Tand to: a person qualified to take title by. the terms ‘of the Federal. 
Taw. Ttlis an. ‘unwilling: agent. of the: people | of the. district. ‘trying | 
os to collect. B: tax,.- . Briscoe has. been, completely divested of the. Tights | 

_ °. which: he, at one’ time, held as: an. entryman. . ‘The. district. holds» 


as a a. ; : . : * : Pera 


| —s consideration ‘of: the said sum to the Treasurer eae as. aforesaid, and by. ; —— 3 : 
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os  victas of ihe statute in stich case taade and: Seoetaed “have: ed 1 Baneninea oe foe 
oo and sold; and by these presents do grant, bargain and sell unto the said Goshen 
at Irrigation’ District, his heirs and assigns, the: real property last: ‘hereinbefore ay, 
oe described, to have and to hold unto him, the said. ‘Goshen Irrigation District. | 
heirs and assigns ; forever, Subject however, to. all ‘the Fights: of oe re 


: ae oo by law... oa Tee 
cag ithe | case. of Glenn H. “Kiznmal and the - Goshen Trrigation ote 
os _— Disthiet (58 LD. 658, 661), it is. stated: wee ee 


“Upon. earefuh consideration of. all. of: the pertinent: provisions. on law, ‘the oe 


. re Department is of the opinion that it was: not’ contemplation that. the district pee ae 
~o.+. ‘should be: given patents. pursuant: to. such. sales, but. that. “the district ies 
es could: bid in such. lands. without limit of. acreage. and assign tient to: persons 


arte ‘qualified to. acquire them: in harmony: with. the: provisions of. Jaw above referred ae 6 


ie a to” ” [Acts of Aug. 11, 1916, and, May’15, 1922]. 00 0 . 
The’ holding by the district should: be. limited ae a , reasonable let, . oe 


: 2 sphieh must. be. governed. by the circumstances of. each. case. A’ sale a 
and conveyance should be effected by. the district, within a reasonable ae 

time, to a person: qualified to receive patent, and. the. district should ae 
-. -bé advised that: the records. will be indorsed to show that. it holds: 7 ee 





| tax deed to the Briscoe entry. ‘subject: to: conditions’ imposéd by the ee 
“Federal law and: will be allowed. Ey reasonable time within: which to. 


; dispose of its equity: to ‘one qualified. to take title. ty: patent pee 
- compliance with the provisions of the Federal. law. i: 


The decision of the eaeems of the > General Land Ofc 3 is 5 a ie 


: mm modified a aecardiniglys. a 
- Mt Modif - 


INVESTMENT | oF " SURPLUS FUNDS oF ' OSAGE INDIANS 1 
os OKLAHOMA » Re 





- Opinion, Taty 2 28, 1983. ) 





aoa ples wo 
wry 


| Sranvvas—Inrugrnprasion—Lectseamye Intenr.. 


~The prineiple | is: well established. that: Jaws: are: te: be. given a. genet aE es 
~ construction,. and that a literal; ‘application: of a: statute which’ would: entail | es | 
“unjust. and. absurd. consequences. should be avoided wheuever a. reasonable ees 
"application cari ‘be given to it: consistent with the legislative | intent. ei Sitar 


“In praNs-—Srarorony Consravotion—Leerscanive: Invent. 


- Where, language. in: a ‘statute; whose purpose - is: to. liberalize | a ‘prior: rlaw “ 
ee concerning. Indians, if followed literally, would: have. the contrary effect, ee 
e oe would in other. respects be inimical to the. best interests of said.Indians, 
ae such’ ‘language’ will, not be’ ‘given administrative effect, since this ‘would a be oe 
ee _ >) inconsistent with: the. intent: of: Congress. Nec eer en cn we Sm 


“Inprass—Envnsratenr’ ‘OF. SURPLUS OsacH Foxps—acr oF. Pupevany 21, 1o35— ee ent 


| STATUTORY ConstRuction. . 


“Ant ‘Act..of Congress : (Act: Webeuaty: 27, 1925, 43. Stat. 1008)" intended ae 
permit: greater latitude: in) the. investment: of the surplus. funds of Osage 2. 





ee pape > DECISIONS OF. THE. DEPARTMENT or ‘THE: INTERIOR 


— Covet Decision Cure AND “Appin: 


ae Acting Solicitor: ee 


eo 






oe a contained saa ce which: if. given literal: ipeltcation,. would. “pies PE 


= dude. the’ Secretary: of the Interior from ‘investing the funds of. ‘such’ In- ee 


ee dians, if-resident in Oklahoma, in bonds. of. the.United. States Goyernment, 


Jes" and) it. other, respects. ‘would work hardship. to: such Indians. generally, a oe 
“ “yehether: resident. in’ ‘Oklahoma or not. - Held, That the ‘presence of this = > 
a language | in. the. statute ‘should not preclude the ‘Secretary from. ‘investing, aes 
ee _ these 4 funds. in» ‘bonds: of the” United. ‘States: Government, ‘should ‘he. deem m aE ie 





“Case: of Unitea States ve “Kata OTT u, 8. ‘804, | 850). cited: and 2 applied, 








At the suggestion. of the ‘Goitniesoner of. Tadian Aifa airs you ot have ES: : 


Py smeqtieated’ my- opinion: as. to whether. the. ‘investment; of. the: surplus aoe a ee 
- >. funds of those. members: of the: Osage. Tribe of Indians who. are Peske esos 
St. dents of the State of Oklahoma in. United: States Government: bonds. leg 

a on atithorized under that, aetna in, . section I of. the: act of ‘February ee 


“he: sSddhotady of the Interior ‘shall ‘nivest ‘the: remainders ‘after paying’ the a 


me of such! members,: in’ United -States bonds, Oklahoma: State bonds,’ real orn 


: ae estates, first H mortgage real estate. loans not. ‘to exceed 50 per centum of: the’ aps 


Ca 


7 “homa ‘guoh ‘investment. ‘shall be. nm ‘loans: pis Oklahoma real, estate, ‘stock in 


Oklahoma ‘build:ng- vand™ ‘loan. ‘associations, livestock, ‘or deposit the. same in. 


ee banks in Oklahoma, ‘Or. expend: the same: for. the ‘benefit: of such: Mmeniber, ‘such : 
ae ‘expenditures, investments, and: deposits | tO: be made: ‘under: such: “restrictions; : 


: e rules, and regulations aS, he may. prescribe: Provided; Bhat the Sécretary:: of: ‘the can a 


: ‘ Interior: shall not. make, any. investment for an, adult member without: first: ‘secur: eee % 


ing the. approval ‘of. such: member. Of. such. investment. {Halles supplied.) 





In presenting. this matter. it isi ‘stated: Bye o wdep eo PS es is a 


oe 


elt will’ ‘be observed: that’ ‘as. to the ‘menibers of this tribe Whe: are: “resident: fix: ee 


ir Oklahoma | ‘the: classes: of securities. in: which’: ‘such. “remainder: tae Commonly, oe 


a ee: 


a inclade’’ United ‘States Goverment ‘bonds. ae earlier. statute ‘dealing wath ‘the. 


= 1 same subject’ matter, —Act. of March, 3, 4921. (44 Stat. 1249), Sec. ‘4,—contained ee 

fee: 00. guch inhibition, but did. permit the investment: of ‘such: surplus moneys belong-. ee 

ing to resident members of this tribe in Oklahoma in United States Gover ae ee 
_ _ bonds, along with: the’ ‘other: state: or. local securities therein. enumerated. t arae 


The later enactment, “however, of.1925, in so far,as-resident members are. on : 


a cerned, ‘having in express terms ‘confined investment. of these. funds ‘to. ‘certain. ane 
oe designated ‘securities, it bas. heretofore been held; ‘administratively. vat/least, 70 8 4 
“ "that we are, therefore, inhibited ftom“ investing: such - surplus | ‘funds belonging °° 
to such resident members, in’ ‘United States Government: ponds. “This has proved 9) 
to bea serious disadvantage to these Indians, due ‘largely: to the: instability =. 
“under present.conditions of the class. of securities, offered by. investment locally) 0 
os a community in‘which they reside and the further fact that the.interest paid) © 
oS Ors earned while leaving. such; ‘funds. ony deposit in. local. banks has. snot. been: ee es 


oF ee around 8 or'3% per cent. 





’ The. ‘question. ‘presented’ tara: primarily upon the: ‘elfect, of thé oo 


| oe qualifying words * « ‘and. where the member: 1 1s a, resident of f Oklahoma 








> ee ‘euch iivectinent shall bea in’ oan on 1’ Oldaborne: Pa estate ah, 
fue cos. general pend of the statute: immediately. preonding 5 these & . 
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a n der * a inl United, ‘States bonds, ‘Oklahoma State bonds, ‘real ae 
ee Baste first mortgage real estate loans not to exceed. 50. per. cent. of the rina 
Pe oe i appraised: value:of.such:real:estate.”. “This. language standing alone — 

obviously. embraces both resident’ aaa nonresident. members.” The | Eee 
de administrative view referred to, however, eonstrues’ the. qualifying. ae 
..4 -words-as. confining the application. of. the ‘general language tomem- 
bers who are ‘nonresidents of Oklahoma, and as establishing. a sepa- one 


pate: and limited class. of. investments for’ ‘the. ‘resident. “taembers, 


. : ~ namely, loans on Oklahoma: real estate, stock in Oklahoma: building - a i 
~ -and-loan. associations ‘and livestock.» ‘It is to. be observed. that: under — oe 
A gueh: construction,’ ‘investments: for’ nonrésidents. may: be: madevin. | 


Oklahoma. State: bonds,’ but the funds: ‘of: residents. ‘of that: State” 


oe "could: not: be invested:.in: such: securities ; ‘the funds of nonresidents 


could be invested. in real estate in: Oklahoma. or elsewhere, ‘but the | * 
funds of residents. could not. be. invested in real estate anywhere, * 


not even ‘in their own. State; the funds of residents might be invested. 


. in livestock, but the funds: of: nonresidents: could: ‘not: be used for: that 


: _ purpose’ however much: ‘they. might desire: to" ‘engage ‘in the livestock . 
; business; and: the funds of nonresident. ‘members ‘might: be. invested oe 
- in United. States Government. bonds,: but; this unquestionably, safe and - 


- : sound: form. of investment: would be. denied to: the: resident: member. aoe 
AS construction: ‘leaditig to” ‘such: obviously ‘unjust: and. absurd ‘eonse= oer. 


| querices’ can: ‘hardly: ‘be. regarded” as. ‘representing’ the’ purpose’ and 
~ intent’ of: ‘Congréss, : and ‘should be rej jected under the: well-settled rule 


that all laws are to be given:a'sensible construction’ and that: aliteral. 


application. ofa statute. which. would. lead: 40. absurd. consequences: = 


-— should ‘be ‘avoided: whenever ‘a. reasonable’ application. can. be. given’ 


ee PE consistent with: the & lepelativg Led ai “United ‘States: 7 Kate oe 


os (Qt US. 854, 987). 


_ The } provision mm. ‘the’ ‘prior : ‘aoe of March’ 3 1991. tat Stat, pis), ot “, 


tet : ; i ay the provision. under: discussion. is. amendatory, limited: invest> — woe : 
| ments. to United States bonds: and Oklahoma. ‘State; county. Or: school ee 
a3 bonds, and. thade’1 To: Bray on: for’ ‘expeliditures for the. benefit: of aoe 


Pa a ee en i rr hey ee de, ce Pa, i rc a a Cn oe eran ae) 


ie ae of: ‘the aiendaipiy provision. was. oy fiberalize the’ prior ae SO as. Sts . poe 


~ permit. greater latitude..in..investments. and. vest..in.. the: Secretary 


ns broad: general. authority-1 in: ‘the: matter: of ‘expenditures. of the-funds. | 
Of these Indians. © The ‘more sensible ® ‘view, in line with this’ general ae te 
eee purpose and one reasonably supported by the language of the statute, 
“is that the words “and where the member. i isa. resident: of, Oklahoma, a a 

| “gue, investment ‘shall: be in loans on. Oklahoma real estate ” , were soad 
ese intended. to and should be confined to. the. particular class of invest- eo 


4 
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eee there: radutionedy viz. Abin’ ‘on a Se “The reuiriclidl or a 


cs - finitation so’ placed. upon: ‘resident members follows immediately that. S : 
part of. the: general: language authorizing the:investment in first:mort- = 


gage real: estate loans,.and.the use in ‘the: qualifying. clause of the sins , 


. gular’ ‘termi. “such: investment ”. rather. plainly. indicates that’ the = 
-- imitation was.to-be confined: to. that: particular. class-of investment. © 
.- In other‘words,:the. qualifying clause’ appears, to have been inserted =... 
-o- in-the: parenthetical manner so as'to:require-that all-investments of , 
_ the funds of members:resident of Oklahoma in first mortgage real) 9-9" 


: estate. loans be limited. to loans’ on real estate located in that. State, a 
leaving as part of the general language of the statute, applying alike. 00°. 


oe “to all. members. of the tribe,. both resident. and: nonresident, the. pre- ae : ; 


| “visions preceding and following that clause.’ Under: this view, which os . 


oie undoubtedly the correct one, ample authority exists for the invest- : . 


| ment. of the funds in question, whether belonging to resident or non- me 
ae resident mers tre United: States Government bonds. oo eo 
~ meena ee ee . 
- Haxorp L. ites uh EO Ee a ay Re 8 
| « Seoretary.. (oe seers Sect 


. eget ee a5034 
id ae ae matoas BS 





: FURNISHING. DATA. AS. TO. MILITARY. SERVICE IN “CONNECTION : 
nine so esi WIDE: FINAL PROOFS ae: | 
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“‘Departurewr OF as oo _ os a 
oe Gamay ERAL Lawn Orrice,’ 
"Washingt ton, D.C; J Tuy 8, 1988. 





Fe 


wee} fs 


oe ‘Charge 'o of. éopies "sg sit "protested ‘rbot c on *hombatend. ‘nad: Agee . ae 
: . Tand entries and. copies. ‘of the. final. proof testimony « of the dlaimant — 
if a connection with ‘Sstock-raising, homestead entries. . | : . 


JP Phet seh F 


= iieeg: service in Tiew of residence, the ee will aldo firnish a - a F 
ae data’ relating’ to ‘such service.” “This: data. should: include. the name. ae 


rae, of the’. organization, the: dates ‘of. ‘enlistment: and. ‘discharge’ ‘and : oe . 
ee “whether regularly, discharged; if. discharged. for. -disability,. whether thee 
~ _it-was incurred: in-line:of. duty,: and, af: regularly: discharged; whether ee 


ae the claimant Is drawing compensation | for service- connected ' isa ae 
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an cases. syne’ this information is: titnistied ‘by the: etnittinalt we 


7 one of making homestead: application, the register should make 
aa full notation of. the: details. on'-his records, ’ so‘that‘attime of: final 
proof it will:not be: necessary: again to call on the entryman. for: ees a 


ee evidence or to. request, a copy of-the record’ from this office... ote 
Tf the data are not.in the record: when the: final: proof i 1s: sabmaitted, ee 
is they: ‘should: be. required. of: the entryman . in: order. to’ determine ae. 

. “whether the proof i is: acceptable. and for the. use of the: ‘special agent. ee 


"Fino W. JouNson; fee 
a Hot De Oe ommissioner.. eee 
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| Approned: ee aE Le s a 
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» Assistant ‘Secretary. Dag ME Lyi. P Pigs tee os 


"PIONEER IRRIGATION: DISTRICT, TDAHO: ae Susbieis 2 e 
Opinion, “August 2, 1988 Panag gts ROSE 


Like ry ree oa 


"-ReotasaTton—IReteatton DisrRtor—LNpEBTEpwinss TO ‘THE. “UNrrep | ‘Srares— 
“MANNER. or PAYMENT—AUTHORITY OF ADMINISTRATIVE. ‘OFFICIAL. ae 


“The Federal. statutes relative ‘to. the payment. of : debts. and. demands due 


si the. United States ido not: require. ‘the: ‘acceptance: ‘of! money. - only. in the o. 


‘settlement of: such: debts; ‘and: ‘deniands;: and: ‘acéordingly the ‘proper. admin- - 
istrative ‘official representing the United. States. may, ‘where it: would be 


. to the interest of the United -States, accept . a “call” -watrant for indebt- 


y edness of an irrigation. district under its. contract. ‘with the. United States. | 
Reclamation ‘Service for operation: ‘and: maintenance. of storage. works, ‘such. 
: warrant to be held by the United States, until ait ar Sid 


wt & 


| Fany, Acting Solicitor: 


On. February 27, 1913, he ‘United. States: ee ‘tito! a. a contract. 





os with the Pioneer Irrigation. District,, a ‘quasi. municipal. corporation. a 


Z organized. under the laws of the State: of. Idaho, whereby the-district 


os agreed to-pay annually . certain sums of 1 money ‘for drainage. construc-. ; 


: . tion to. be done by the United States ‘pursuant to the act of June. 1%, — 28 


: a 1902, and for storage capacity jn Arrowrock. Reservoir, which fee 
Se one: Of the storage reservoirs of. the. Boise project, Idaho. Th addi- a 
| tion: to. paying for the drainage work and the storage capacity, aed fee 


“district also agreed, among other: things, as follows: Se ie 
“And ‘the District. will, ‘use. ‘the. taxing power of. the District,. and ‘all ene ee 


oS ove powers and: resources of the District to collect’ said . sums of. Money. and: pay pe ee ae 
= .. the: same to: the Government. when. due, and. will also pay: each year. its’ ‘pro- | oo 


a portionate share. of the cost: Of ‘operation’ ‘and® Maintenance. of: said. Teservoir.: oe 


ees ~ and. delivery of water therefrom; “@ig* ‘announced: by ‘the _ Segtetary of ithe ees = _ 


te Interior. en ee are 
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:_ Phe: Ganteaet? was. : nghanded ‘On: es uné-15,: 1918, bit the: provisions oe 
_ regarding payment, of operation. and fnaintenance: were not changed. 
Up. tothe year 1938 the district had paid the United States. ‘the - a ee 


o - "Sentant: ‘upon. piesentabion. On April: * 1983, the district’ aa: Selig! 


- operation, and. maintenance charge annually. by. warrant issued. byte” is 


ats warrant, payable to the ‘order-of'the Bureau: ‘oF Reclamation, forse 
- the: sum of $333.90, for its indebtedness under its contracts ‘with the o.2 6S 
United States: for ‘payment. of: ‘operation, and maintenance. of: the. 92 
- storage. works. © Upon presentation. of.the. warrant. it was recorded ao Cs 
by the: treasurer: -and: could ‘not .be paid for want of. funds. » ePhe aoe. 7 
warrant ‘tendered by. the district was returned. with the request. that Sate 
payment of the account. be made by. New York draft or money order, 
The district. again transmitted. the. warrant to the Bureau of Recla- - as 
mation, -advising: that the: State law: compels. the irrigation district os 


“to, “pay. ite. obligations by: issuing. warrants. | 


- Decision is. requested: whether. or not ‘warrants: dendenea: by cae oe 


aoe districts. in. ‘payment « of. obligations. due: the United States: but 


_ hot paid. when presented. for want of funds, may. be accepted and. ue . 


- for eall by. the treasurer of the irrigation. district. 
. Section. 198 of. Title 31, United. States. Code, provides: 


“AL taxes! and: all othier. debts: and. demands than: ditties on: Snjeortay accruing” Cee 


: OY, becoming due: to: the. United. States, cmay, be paid. In gold: and silver coin, 
“Treasury notes, United States notes, ‘ or, notes: of. national banks, wa 


_ Section, 49-317 of the, Idaho Code, 1932, provides: ee ie : cs 83 


i i aor “that for the purpose of defraying: the: ‘expenses: in “the! care, ‘opera: : 
~ tion; ; repair , and. improvement. Of; guch:. portion ofthe irtigation: works -of ithe. 
* district: as. are completed, and: in: use,: including salaries of officers and. employees, 


the board of directors of an irrigation. district may, at. any time issue. warrants af 


‘of: ‘such district ce ‘payinent of ‘claims - of. indebtedness against | the district, me 
“not te: ‘exceed! the: district’s anticipated revenue. | . 3 , 

Phe: warrants: herein, authorized: shall: be: ‘in’ form’ and? rgibetainde: the: sami ” 
| | “as: county: warrants, or. aS: near: ithe:. sane. as may., be- ‘practicable ; and: shall: ‘be : 


_ signed. by. the chairman, and, attested, by. the secretary. of: ‘said board:, _ All ‘such | Sp . : 
~watrants: shall be presented by, the holder. thereof to. the. treasurer of the dis-\ ve: 
“trict ’ “for ‘payment Who: ‘Shall: indorse tliereon’ the day. ‘of: presentation for. ‘pay- A feet 
ment swith’! the: ‘additional §ndorsement’ ‘thereon; in ‘ase: of: nonpayment, ‘that : eo ? 

> they are! not. paid: ‘for want of: funds, and. such? warrants shall draw interest at. 9 ©. 
“seven per: scent: per: ‘annum: from: the-date:-of: their pr esentation to.the. treasurer -- ee: ee 
for’ payment, as: aforesaid. until. such warrants. are paid.:, , No. warrants. shall, be - ae 
issued 1 in | payment, of any. indebtedness, of such. district ; for Jess. s than face ¢ or. par ee me 


- value. ay 


et eae 





th sented provision fe ‘ayant of Operation ‘and Seana : ss 


by the. districts without qualification, and it must: be. presumed. that i 
it i exported to Pay. the  caniralenh of. the coin of the realm.” eee ae ie 


sata 
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oe i ; eairy of the district éould not consistently be declared a ipa’ , : a 
of a! contract, Specie bie 48 see ia Ju uris, Bee: 55, Page fica Se 


os “it is stated: 


te a “When it is so y provided by statute or “agreement, or : when’ the creditor. so Yeon! hee 
ee ‘sents, payment may ‘be‘made by delivery of municipal warrants, order 8, or like — 
: . securities ; ‘but in the: absence: of: such. provision ‘or ‘consent’ they. do. not. con- — 

stitute .a- valid payment. or-.tender,.-and even where, by statute, such: “warrants. > ie 


a are made receivable. in. payment, the creditor may refuse. to. receive: them in. | oe co 
eo -satisfaction of an obligation. expressly. payable. in. some other. medium, ¢ or. x. when: ue 


| " they are tendered: upon unjustifiable conditions. “°"" Oats 
ee - Helena. v. ‘Turner (36° Ark. Bonn): 3 Ollemar | We _ Irvington, Ba: of ‘Baweution, : ee 
- (NI.Sup.) 185 At. 696. pie aes eae gare erat area 


“The provisions of: the F ederal: statutes ‘above: 5 iotd:” belntiee fate” 


. a. the payment of debts and: demands due’ the United States, do not 
—o require the acceptance ‘of “money | only in payment’ of ‘debts. The: : 
acceptance of a warrant ‘depends principally. upon. ‘the business” 


| necessity as viewed by the administrative officer of the United States. 


. In the instant case the ‘United ‘States could. refuse to accept the 


warrarit and bring suit upon the contract. . This would result: in’ | 
judgment which may be collected ‘from the district’ ‘by acceptance of 


a warrant when there is money in the district treasury to pay such. 


Vs acs It is my) ‘opinion ‘that the “adlinintstiative officer “may accept’ a 
nad cb ‘call? ” warrant in 1 payment of indebtedness under: a contract, to ‘0 be -: hae 


warrant, and. if the levies made by: the district after the entry ‘of, » 
| judgment: are not sufficient to permit payment of. the judgment, : 
‘Mandamus will lie against the officers of the district. to ‘compel them: 

to increase: the levy in an amount. sufficient’ to. pay the. judgment. 





~The: carrying out of the proceeding through the: od soeceacahd aoe 


: provides involves time and. expense.. | 
««. The administrative. officer can: aceapt the warrant-1 now “tetidered by 

die Pioneer Irrigation District and. by: holding it an advantage is 

‘ gained, because the State law requires the district. treasurer: to. pay 


ete ey 


the warrants in the order of their. issuance. Pie ‘the warrant issued. mo 


| ~ to the United States and others: previously issued do “ not. exceed. the. ) 
- district’s. anticipated revenue ,: it should be. presumed. that the war-- 
“rant. would be paid some time during the taxing year. The’ accept- 


ae ance of the warrant without, protest creates a novation. and the debt oor os , 
ae, under the contract. would be. exchanged for. the debt’ of the: district. ee 
a aS represented by its. warrant. eb payment is. not made, suit must > 


: be. against the district on ‘the debt. represented by the warrant. and eae 4 , 


a, can not be against’ the. district. under the contract: provision. 


The acceptance of the warrant. places the United States in a. a posi: us 


- i tion of. preference as to later warrants issued by the: district, and -) 


eon mate 


‘this 3 is. a distinct advantogs:s as stones as. ; the district 3 1S. not | on a segnd ene — 


By 


: Bo 








rn ee "DECISIONS OF “THE DEPARTMENT OF THE INTERIOR. BOR 


See seg by. the United States anti paid’ in due: course, as S plovided, by tho oe 


State statutes. He can refuse’ -to: accept ‘the warrant and. abide. by 


. os — the provisions: of the contract, ‘instituting suit for. recovery. of money . ne 
due if he deems such | action: 1 desirable and. for the best 3 interests: of eee 


var oe a the e United States. 


am, & Wairnes te oe ae 
| Pirst: Assistant # Secretory. 











- ok _ ADMISSION oF INSANE. ALIEN 70: st. ELIZABETHS HOSPITAL Bey 


“Opinion, August 2, 1933 


i Se ‘Bivansras | Hosrrrat—ApMrssion OF ‘Insiivw Aue. AS ‘Pamenn. 


‘There. is ‘no. “provision | ‘of law ‘permitting the admission - tO ‘St. ‘Blizabeths bs | ; we 
2 Eospitat of. an: insane ‘alien: in. the p Gites of the United States Immigration es 


Service: pending. deportation, . 


2 Sn: -BLIZABETHS: ‘Hosprrat—Apxirssron OF ‘Ivsann’ Auten ‘THROUGH ‘TRaNsWER: : . tagttl 

The feasibility. of admission of ' an insane alien to St. ‘Elizabeths ‘Hospital. py : ‘2 gee , 
his transfer from the Immigration Service to the Public Health Service -. |. 
and by. that. service to: St. ‘Blizabeths ‘Hospital. is 3; one for determination ‘by: ee ae 


pg the services, ‘involved,. Pee ae eee 
Fany, Acting Solicitor: Hae e S ae eel fee a agg oe 
~My: opinion has been. vequéatsd’ byt the: Chief Clerk of the e Depick: “4 


iment of the Interior, at the initiation of F St. ‘Elizabeths. : Hiespital, os 

oe upon the. following propositions : ft 

| -(1). May. an insane: alien now oo cand: tore at the. expense “of the ee 
“Imnigration authorities, be. transferred. to Ste ‘Elizabeths ‘Hospital mee 


: : directly... 


(2). “May such: a -patisit a tiinaferred fiom | a private institutidn ce 


as : te the hospitals of the Public Health Service ¢ and by the Public Health * oS fee 


: “Service. to St. Elizabeths ‘Hospital. ees 
 'Pitle 24, U.S.Code (Sections. 191 et. seg. sets: forth thé ao a 


classes of patients entitled: to be admitted to St. Elizabeths Hospital. 
ee: Generally, the. privileges of the hospital have been: limited by statute, 
=~. “to: insane members - of the: armed. forces of the United States. (Bee RS 
eo ~ Section 191)° and insane “residents” of the. District . of Columbia. 9. 
(See Sections. 201 et ség.; see also 7 Ops. Atty. Gen. 450-1855). 
.' Certain exceptions ‘have been. made: ‘by mapplisaeniary. Jegislation ee 


oe permitting, the admission of: 


is 2 : (4) Insane. prisoners’ ‘of war. » and. interned persons (Sestion: 192): cn = 
et oe Insane American ¢ citizens: resident | in, the Canal Zane, (Section Sean fe 
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3) renee ‘charsed’ with. ‘offenses Againgt the. hited: ‘States ae 


as actual. custody. of.-its’ officers: or: convicted. of: any offense ge the.) nan 
f280 >> United: States court and imprisonment. in.any. ‘State. prison or pene ee 
“oo tentiary -who, during, their term of confinement or. F Jniprisonment, Bas 


aca have become insane. (Section 919). oa. Te 
| (AY... Insane. patients of the ‘Public. Health’ Sarvics: ae may’ be ee 


“transferred. to St. Elizabeths Hospital upon. order. of. the: Secretary. | 
“Saf the: Treasury, actual per. capita. cost: of ‘maintenatice of. oun cee 


= patients to be paid by the Public Health Service a Section 193). Uo 
There is no provision in. the. law. entitling an. insane alien to be. nae a 
us transferred to: ‘Sty: Elizabeths: ‘Hospital:i in: the: Tanner proposed.” wen 





. Service depends upon the ° various ‘statutory, enactments: governing ~~ 


fee that: Service... The only: provision | concerning | ‘the patients. to. bee 
o -treated by - the Public Health Service is. Section 6 of Title 42, U. to ieee 
si Codex. ‘providing that. the. care of sick and disabled. seamen is en- |: 
>, trusted to: that Service.’ ‘It. is possible. that the President could: ee 
-— -direct.that. the,supervision. and: custody. of:this. patient be'transferred ~° - 


2 ers the. Public. Health: ‘Service. by. virtue: ‘of. his: general. authority to. . | : 
oo prescribe: rules: for the ‘conduct: of ‘that Service.” (Se: ‘Section. 2, cece 
— ‘Bie 49; W.8. Codey vb ack ih oh | | 


In the ultimate inialysis, Lowen ‘the consiitiniation: of ‘thie tae ue 


a rast transfer proposed will. depend upon ‘the attitude of the-Public ; 


Whether this: patient could be cared’ for. by the: Public. Health - ae 


Health: Service, ‘and, action: ‘to: determine: whether: the: transfer. would oe 


be: permitted: should’ properly: ‘be: ‘initiated bythe: officials. of the De- a. 


= partment of Labor. It might be noted: that:there ‘are at present: cer- © 


tain clements, arising out ofthe functions ofthe Public Health Serv- 


--si¢e ‘in: connection: with. immigration. matters, which: might: conduce: too 


that Service taking a favorable position. Thus, the determination: of | : . = 


- the sanity: OT insanity. of. immigrants: 1S: wholly... within. the. ‘province 


fe of tthe officials of the Public: Health: Service. sr ee Section. 162, Title me : : 


"The ‘aen: involved in: ee eat situation 1 is..a’ v cltiaen ors athe mo 


a i 5 nd due: ‘to: the. fact: that. diplomatic. rélations do: not: exist: ‘betweeti: ae 
et Russia and. this, ‘country,. his deportation ‘at thisitime is not. practi? ae 
“Seabee. “Under ; these circumstances; the, Amnigration:: Service: His ’reg 9 > 
7 nee : quired | to> -provide: for: hisiecare and, maintenance under: the express 
~.. .-proyisions of Section: 154 of, Title, 8, ‘U.S: Codex “If the transfer: ‘ofthe 0° 
2 patient. to St.:Elizabeths. Hospital. ean-be arranged..in.the indirect 
oo Manner: suggested, ‘it is believed that the, cost. ‘of; his: mainteriancein 
«that institution can, be met, by.a transfer. of funds from the. -appropria-. Se 
oe ~ tion of. the Immigration Seryice:. (Sees Section, 686 of, Title ¢ 31. and. igen 
os cree 198 of Title 24, , US. Code.) ae eee 


ae 


ae nay ee 7 ve er een 
Br ae bi ‘connection ein ‘an: “appplieation! fdr a “second. homestéed or” el 
: oe 7 s desert. land entry, the. Register’ will. act upon the. same as: usual. Tie a 
oo Such applications, however, must not be allowed by the. ‘Registers, os 
aes : but must be forwarded by. them, with: appr ‘opriate rec omm en d atic on iS," ae : 
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“Tei is. 5 my. opinion: “therefore: (1) that Se: ‘Eligabethe Hospital ae 


— : oe directly: admit an insane’alien held ‘pending deportation, and.(2)°. 
oS that the: feasibility: of. an: indirect: transfer. of the:patient by. the. dimes 


migration. Service to:thé ‘Public'Health. Service and: by that: Service ca : - 
OTE t028te Elizabeths ‘Hospital should: ee be determined: ty Hen Pe: 
ae officials ‘of the services: ‘involved: De ee ee Ee ee ae 


/“Appporeds Re ee 
: OBOAR. cn {Gaiman 
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a NO. 854, RELATIVE T0 SECOND HOMESTEAD D AND 


DESERT LAND ENTRIES, AND- CIRCULAR ‘NO. 474, & BELATINE 


80 DESERT LAN D. ENTRIES AMENDED. 


ae 





“[Oxemar No. 1808] 


| Derarrunnr or THE a Teetmaron. ue, a Pe gee 


ae “Genera Lanp. istics, a 
Washington, D. ‘Ce , August 5, 1933. 


=s Rugierens, Unimen. ‘Srares Laxp Orrices,, AND. > Srrctan, Agents. IN - eee 


‘Cuance: 


» Circular 854° of # September 2 96, 1914 (43 L. D. 408), and ‘Giretlar 0 


| 7 474 of May 20, 1994 (revised December 18,. 1928), containing regula- 


. ; i. tions. under: the act of September oe 1914. (38 Stat. 712),. enti tled. “An a ; 
Act. providing for ‘Second. Homestead ‘and Desert. Land: Entries,” ei a, 


“oo are. hereby amended to provide for a: ‘report. by: the “proper. Special ae : 


the Agent i in Charge | on. 1 the sapplipant's idiatieatal to make | a second 


pemiean Fe the Special Agent 1 in’ ‘Charge of the district. “Report and ‘recom: | 


oe Be -méndation ° as to the- applicant’s ‘qualification to. ‘make. the’ second: : ke 
oe homestead | or desert land entry must be,made by the’ Special Agent. Aiea 
22 Ss in’ Change: to the: Commissioner of the General Land: Office, “such Seas 
2 report 1 to. be made-in the case of desert. land applications at. the sammie. 092s 
ee - time the. Special Agent. reports under paragraph 13 of said. Circular Foes 
EES ATA CTE the Commissioner should find that, the applicant ; is qualified. 
te. make a: second. homestead. or. desert land entry and that the appli- | 
. eee cation is. otherwise. an allowable. one, the application will be e retuned we 
— tol the. Register: f for,  Sppropriate. action. ee ee 











Deed het eg, SP a 
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- oHlbren tan: you. will: ‘report. on ‘Form: £030. ith ‘depect t to. all Se 


Se second homestead and desert land. applications and i in'the event that. 2° _ 
eae ~~such an. application i is withdrawn prior: to receipt, by the’ Register, eles 
+ of: notice of ‘action on. the. application. by the Commissioner, the 
ee Register. wall make prompt. report. to the. General Land Office,. ‘like- . oo ee 
ee Wise, “ the ‘Special, aceae in. » Charges. goncerning: such withdrawal. Tee 


Fr > W. JouNSON; * cote 7s Pies 
Sees “Commissioner. ee 


| Approved: . 7 
i - Oscar L. pres Dee ss Tne 
- Assistant st Seertary. 


ore ares Pe Seer 0D FOE Se pee ort Se Sees eis fe. 





eee us AND DUPLICATES “SHOWING - ‘PUBLIC “HIGHWAY a 
RIGHTS OF WAY: REGULATIONS UNDER SECTION 1, ACT OF 


_ NOVEMBER 9, ‘92. & STAT. R12) 
“[oireutar. No. 1310], 


7 - Deraeranvr oF THE iio : o 
Genera Lanp OFFicn, bee 
Washington, 2 D. ¢.. , Aragrst 19, 1933. 


: conn Used sca ins OFFICES :. 7 
aa Reference is had to tracings - and. duplicates. filed. Gadee “Rection:’ 


47 of the act. of November 9,: 1991 (42° ‘Stat. 912), showing: public. 


3 highway rights: of way deed by. the various State Highway De- 


-partments. . ‘Her etofore. the tracings’ ‘have. ‘been. filed: direct with this 


; - office by the Department. of Agricultiire. acting in behalf of the State - : 
. Highway Departments, although’ it is the ‘practice, of some of. the. - 


| ae Highway Departments to. have the Tocal land offices. certify: the trac- og 


¥ ‘ings as.to the correctness of the des’ ‘gnation. thereon of public lands. 
ee ‘before sending. the tracings ‘to the Bureau of Public Roads, ‘Depart | 


teete 


Ee ment of Agriculture. Soe ON pr Cee. 


"Hereafter. these. tracings, which” are 5 eabsidtsted: applications fp Fe 


ae canlie highway rights. of. way, will be treated. 1 in the same manner as. 

right of way ‘applications filed under. other acts and will be assi igned pee 
Loy: sertal, numbers, : posted | on your. tract ‘books, and forwarded to this. | 
oe office i in 1 the: usual manner The tracings and. duplicates s should. both ; See : 


Bi, oe ey to ‘the: Giaté. ‘Highway Deratinenta, ahick will Pe ae as 
0 -s them to the Bureau. of Public. ‘Roads for. submission to the: Secretary —. 
oe be Agriculture. “Under the act: it is necessary for. the. Secretary: of Pe 
ae - Agri ulture. to. determine that the lands are. Meqessary. for the e Fights _— 


] Eo of way. 


No: applications: wall be ciel by you: ander: the. ao section. Ww 
for rights. of way lying entirely. within a national. forest. or an. nIndian 
-Teservation. | = pe =, ahs Vanya 
. | Fem W. Jo OHNSON; 


| Appromed 
eTabe Watiraties 
» First, ‘Astistont st Soretary, 





RELIEF 10: SUCCESSFUL , BIDDERS ‘UPON GOVERNMENT 
: CONTRACTS - | ‘ 


© Opinion, August 22, 1933 


| Covernaewe “Contkacr--RELIER _Suocnssrun _ Bropep—Apscrvisteativi aoc. 


_ O¥FICuRS—AUTHORITY TO: ee ‘Recor. 


"There is: Tio. authority, ‘of: law under: which: an: gamintatadve officer, of the ae ae oe 
.. United - ‘States. may. grant. ‘relief from, the terms of. the. undertaking ofa 


ee — “DECISIONS: oF ‘THE DEPARTMENT. ‘OF THE: INTERIOR Raitt ae 


Commissioner. Le. 





- successful. bidder ‘upon a contr act. to: furnish. supplies to the United. States, : ? 
“by increasing ‘the price for’ which the veaBEHes are sold, after the. sale to the re oe 


Government. has. been. completed.’ 


Govan ‘Conrract—Rautsr ‘TO. ‘Svocessrun, ‘Brover—Narrowat, ‘Inpusmarar 


"RECOVERY Act —“Lyeistariva Revie. 


ae adjustment. of prices’ on completed contracts fas not eat provided. for. “in 


the ‘National ‘Industrial Recovery ‘Act, “or by other legislation, ‘and. only 


: by legislation’ could administrative officers. ‘be ‘clothed: with powers to in-: ” 
La crease the ‘price for which h goods are ‘Sold: to the Government, after, the sale 


_ has been, completed, . 


| Govemanent ‘Cosenadns— wir Bm? _ Brooms: AS -Conrmact~Onrzearton ‘OF 


-Conractor-Timp' OF. “ACCEPTANCE: MATERIAL. 


a acceptance. of a. bid: 4s. made by. officers of the Givetiiiiént,? on its pehalf, . 

7 “ae within: the ‘period. stated: in’ the: pid,: ao binding’ contract: is completed and” * 
po oe bidder, -will be. required. to. furnish, the. supplies at. the price stated: in - 
_ his bid; but. if a condition arises. whereby the time period stated.in the 
- bid has ‘expired, thie acceptance ‘of the bid thereafter does not make a mane aa 


Oe ing! contract: unless the bidder subsequently executes a formal contract. 


a Farr, Acting. Solicitor: - oe ae wh 2 


~ You: have. ‘submitted: to-mé. oe opinion. 1. questions propounded, . ae 

- the: purchasing” agent, of: the. Department: He: states there, are: ae a Ee 
ee questions: involved, as follows: - Pa ee eae eae oe 

— rkeTs: there: any: Likelihood. that. aden ae Sonditicns: set: ; forth be te 
as low. relief. may be-given. successful: bidders through Executive order 


or otherwise? ‘Lf'such relief might: be anticipated, we could continue ‘, ; 


a to award the: contracts! and: avoid. the: punter: or. further: eet tae a ee 
20.8 important. ° ae ee os 
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vy Ta: the: event it is ‘decided: that no: itelio# can be ‘tranted: a 


: oe ove follow the oo of rejecting the bids: and readvertising: for thes - 


: Tei appears s that Several months. ago. the gt cent eee aa 


a e advertising’ for bids on the many items of food, clothing, furniture, 
drugs, ete., for the field. units of the Indian service, in: connection = 
i with: wich! joint contracts are made annually, . Advertisements were ae 
tok issued, but before their acceptance’ advice was received: from the In- | 7 
a ors dian Office to make no contracts for purchases until: the question of. Ba . 
~~. adjustment of funds for. 1934 was settled. The settlement has now 
% "been. made anid funds: are. available,’ ‘but it: appears: -that time options - es 


ae on many of the bids have expired:* “On numerous other bids the man- - 
--. afacturers: and dealers failed to state an. option, which, according to. 
- the literature used 3 in. the advertisement, allowed the Government. 60. - 


-. days in which to. accept the proposal. ‘Tn. the meantime the: movement — 7 


| started. through which. higher ‘price’ levels have resulted: Many. of. . 
the: bids: referred to were made: before that. movement: had gained ae 


any decided’ impetus. The successful’ bidders are thus without: any : 


om protection and | have indicated their. desire to be released from, their : 
obligation. 


On J uly 7, 1933, the. Copies Coneral: rendered an. “opinion, ee 
_ A-49605. relative is these advertisements: and: ‘acceptance of bids, in’. 
the case of the Elliott. Manufacturing Company, i in which the. bidder eles 
gave the United States 60: Saye: in which. to. pnceept its, offer. The ee 


Comptroller General states: 


- Answering your. questicn Specifically,.3 you are S advised that’ bidders. may “ot be 


oor. | permitted to withdraw their bids. during the period. between date of ‘opening: and 
date. stated in the. period for acceptance. even though. there may have: been. an. 


incréase in. the price. of supplies offered: in. the bid: due to oropetation:, of certain ; wt 
statutes of the United States: or. otherwise. ‘ ! 


- The: proposal: made by. the bidder on: (ahe: standard Goverhment 


ae : favin: of bid: is without, independent: ‘consideration: and. there are some oe 

one court: decisions: that an. ‘offer: without: an “independent. consideration oe 
2s, until acceptance, ‘without: ‘want, ‘of mutuality. (55... CG. J. 89). This — 7h 
ae somewhat heneuis —- can 1 however be ape as it does eet pie 


as 2 president's nor’ ‘any ssdimninistrative voifieat 3 is: stithionided! “ye law: 46 nae oe 
©.» increase the price for which goods: are. sold: ‘to the. Govertiment, after - ee 
eee ‘the. sale has been. completed... “The. adjustment of. ‘prices on:com-. - ) 
oe -pleted- contracts has not. been. provided: for in the: National. ‘Indus? 2/2 -) 


trial ‘Recovery: Act. - During the World War: broad. ‘powers “were ae 


oo given by Congress i in connection with purchase of war supplies, but 8 2 
225 _. when | the war closed | Congress passed. whats was. known as a Dent ae 


ieee ot 


oy aes (40: Stat. 1972), giving. ‘authority ts Bae:  Secretazy re War ee a 
- adjust, ‘pay or: discharge: any agreement,: expressed or implied, apon 

~ a fair and equitable basis, that: had been entered ‘into‘in good faith :. 
oor during the emerg gency: cand. prior to-November: 12511918... It-is believed — oe 
> that: the’ authority: given the Secretary” of the. Interior: ander: thie: 2. 
=e -. Recovery. Act:is: not ‘greater, regarding the adjustment ‘of contracts, - pee 
. | than that given the’ President under the war-time legislation. - Mees. 
a “Congress assumed, by its passage of. the Dent Act, that:the an ec 
" isthative officers did not ‘have authority ander emergency legislation = 
 to'change the terms of existing: contracts or. ‘to: settle: damages ee ea 
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the contracts were arbitrarily canceled. 


Turning our attention to. the. second. question, whick involved: the ae 
acceptance or ‘rejection. of bids, reference is made. to the case ‘Oboe. 

| a Waterman’ Ne Banks: (4a. U. Ss. 894-402), wherein the. court. ‘said: ig ee A 
f “Whether, when such an ‘offer is made: for a mere nominal consideration, ‘the gs 


/ 2 as offering can withdraw it within. the. time. specified, it: is. not necessary. ~. re ee 
as, £0: consider, “as: iti was: not . -withdrawn,. -and,: dike. all: such: offers, : vit, ‘would: be. : - b 


ce, binding if accepted within the. time and. before ity was withdrawn. 


i a Again: 


= the offer. itself, no: -acceptance after’ war ds: will. make it binding. Any. offer. with-. We 
out consideration. “may. De withdrawn’ at any” time: before: acceptance, vand: 0 as 


"There can be no question: but: that hea an. “offer. 4 is , made for’ a time limited in | 


expiration of the time. 


In the case of | Thomson v. Tames, 5 Feported i in 18 Dunlop 7 Lord : 


E Curriehill ‘says: 


“Au offer hath the like implied condition of. ‘the other ee P Sceppnce (and so 


o jn: ‘that it differs: from an: ‘absolute promise), so that if. the acceptance be not 


adhibited presently, or within the time expressed”. in ‘the. offer’ ee which. the 


7 other party hath liberty t wD. Recep ‘there ariseth | nO obligation, eg ae 


: And 4 further: 


es - i ‘may: indeed. be™ “competently renounced by. him; ‘and - this is sometimes’ ‘done 
oe byhis: stating in his: offer: that. “he. will be bound. “by it. only: for a. 2 certain ea 
| definite: period of. time. Se aoe a oe cae 2 Re ey a ee 
ete In the present. cases oie: appears 3 tvout the atateiient of facts that: Ae ate 
oo ‘definite time is: ‘given by the bidder in which acceptance can be made. Pe 
If the acceptance is made. within the period stated’in the-bid thereis = 
0 binding contract’ completed | and. the ° bidder: will. be. required - to. eye 
ee furnish. ‘the: supplies: at: the: price: stated in. his bid. If-a condition « ~. 
“arises whereby: the 60 days stated in the bid has expired, the. accept- 8 
te ance of the: bid. after that date does. not make a binding: contract - ao 
ae unless: the: bidder. subsequently. executes a formal contract. It ap- 9. 
28 ee that in some cases upon submission of the formal contract the es 


V¥he: dmaplied. power. my retraction, ‘thus’ reserved: byt ite. law itsele t to: an s olferer: | 


- 182662—34—vor. Ba 18 aie ras, Se. amet = 7-3 Ce ode ae 
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ere bidder has. ezeeuesd the agresinent: co ae it aio a. “etter, a 


giving'notice of price increases. Such a contract should be: returned aie 


— without. acceptance, because the letter might change. the terms of the. -- 


formal contract: . Due to the unusual delay, wholly. attributable to the — i 
United. States, it would seem to. be. more ‘equitable to-reject all bids 
| ‘that have not been accepted. and readvertise for the supplies required. 

_. By the. wording of all advertisements the United States is author- ~~ 
rized. to reject any ‘or. all bids without. asserting’ any reason for‘the 


aa action taken. — Any new: -advertisement: should. contain the substance — a a 


of the: Executive Order ot oi cou: 10, 1988, ‘relative t to Government ae 


: “contracts. 


"Approved: . 
aie A. Wismans Se ae 
| First Assistant Score tary. 


"EXTENSION 5 oF TIME FOR HOMESTEAD. AND ) DESERT I LAND 
AE a. © PROOFS, ACT OF JUNE 16, 1983, a | 


“[Cireular No. agit)? ie 


Deparnicat OF THE -Tivinentron,” ees 
os ‘Gunmrat Lanp: Oswii, ae 
| Washington, dD. @, ee’ 22, 1933. 


ae i Resistors, vee pee ann. OFricss: . | ae fe 
The act of J une 16, 1933 (48 Stat. OF 4), emended the act of i May 13, . ee 


1932 (47 Stat. 153), to read as follows: 


‘That the Secretary of the. Interior. is hereby ‘Aathorined to extend. ‘for: oe - 


ae wie exceeding. two. years the. period. during. which annual or final. proof may- be. 


sae offered by: any: person. who. has a. pending homestead or. desert-land entry. upon: As 7 


- public lands of the United States. on. which at the date of this Act or on any date. oe is 


on or, prior, to December:31, 1934, under. existing law, annual or final proof is. 


"required, showing. residence; . cultivation, .improvements, . expenditires, or, pay- > 
ment of.purchase money -as. the. case may be: Provided, That any such. ‘entry: <e dicey 


: man: shall be-required to show, that it isa. hardship ‘upon. himself. to meet;. the oie 


requirements’ incidental to annual or final. proof» upon the date. required. by. ae 


is - existing. Jaw. due- to adverse weather or economic “conditions; And provided. a ee 


_< further, That this “Act shall apply on to” cases where Bec uetes relief is, snot ee 
aoe available ‘under existing’ law. : | ee ae 
“See: 2. ‘The ‘Secretary. of the: Interior is: : atithorized: to male, such rules Saha oy 


regulations: as are necessary to: carry out the purposes of. this: Act. 


Ab The ‘said act. ‘authorizes ‘the ‘Secretary. of ‘the: Tntanors con ase 


- re] ‘gnfficient showing; to extend for not: exceeding: two. “years. from. the | wot 
... date ofthe act annual or final proofs then overdue. ‘In-the case of 
; annual o or. final | proofs becoming ne er eubsoquent te to > the: date of the ean go 





on. * Supersedes « Circulars 1269 and 1288. 
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: s : © ‘atid c on or. ketone Desstibér 31, 1934, an een may - be: granted for a ae 


ee = : not: exceeding: two. years. from the Girne. the proofs: become due. oy ae 
. 2. Relief may. not ‘be: ‘granted. under this act. if. adequate. reliant ° aa gn 


: nyse dg available under other laws, and it will not be. granted in: ‘cases i 
_» where entrymen. have not. complied. with ‘the law sufficiently to. . pers 
enable them: to: ‘make ee ACase, within the. Period: os such’ ee 


a i extension as may: -be. granted. . : 208 Oa: 
8. An extension under. the. act will be limited. to ult period = as sth ost 


ve ae entryman shows is reasonably necessary: to enable him to make rook: a 


— - and payment, not’ exceeding two years. eee 
4, The fact: that relief has been’ granted ander the act ‘of May 13, Ve 


: Ue: 1932, as originally enacted will not prevent the ‘granting | of further — Me 


7 — . relief under: that: act, aS. amended, where the former relief Is eee oe cake 
| Be “The act. j is. Pome ated noe ae sathigrize: an. paar of fine ee Se 


; ae rosie: and ‘payments: on homestead or. desert: land entries in former. pee 
es Indian Reservations, where, under existing law, the payments when" ii 


~. mmade are required ‘to be deposited in the Treasury to the credit of the - 
a Indian’ tribes for whose benefit. the: lands are to be disposed of. 


oe OF ‘Application, for:an extension of. time must be filed, in. affidavit = 
form, duly corroborated, showing: | a ee | 
ey The entryman’ ‘s name and. preset dares: ee ee 


-.. (b) ‘The serial number of the entry and the jana “eftice at ‘which eS 
oe nwas made. ora description of: the. land. embraced in. ‘the: entry ‘by. 


| Jegal: subdivision, ‘section, township: and. range. numbers. 


(c). Why proof was. not. made-or cannot be. made as. required. by a | 


2 lng ‘Tf the entryman: has not been. or will-not be able to make proof 


i of payment. as” required: by law because of adverse weather. or eco- 


a nomic ‘conditions, the facts. relative. thereto should. be set forth 1 in full. é : ore 
oss (da). The. extent to. which. the. entryman. has. complied with thelaw 
ae ay in the. matter: of. residence, cultivation, improvements, expenditures, 


‘ | > reclamation, payments, ‘ete. The ‘actual: dates from..which.and. to. oc . 
~. which the entryman. has. resided. on the land: should be given, where i 
ae residence has. been: maintained, and the character and. value’ of ‘thes <-> 


oe ea improvements made on. the. land, and when. they: were placed 0 on. nthe 7 
aie dand, should be shown. | oe eee oe 
Cares efey The: earliest: date « on which the entrymian believes he will be Oars 
ee: able to make proof or. ‘payment. - eee : BEERS a By 
“st Ef sueh application is allowed, it will: opernte't asa en during Me ae 


oe nee “the. period: for whicli the. extension’ is: granted against’ contest "based 6 
pon the. charge that. the: entryman has! failed to: comply” with "tle 0s ta 
Jaw in'the matter of residence, cultivation or improvements, ‘phlor tee Fs 

|. the: filing of the be sini for extension, in the ¢ absence of fraud oe 


— “ing procuring the same. bee 


eee ee 
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ba: 8. You ail: @ancmuit t all applications’ under the. act to 5 this che by oa 
oe special letter and: advise each ofthe: applicants that. when ‘action has 9" 


been taken, by ‘this office. on his *apphestion.t he: will: be advised oe < ae 


a : thsoagh roe office. ee ed ek 


| Fam oW. ‘Jon OHNSON, 


| Approved ! : 
 Osoan: Ls Cri 
_ Assistant i Seorctary. 





_ UNITED. STATES 1 v. ROBERT. b. FERRIN 





"Decided August 23, 1983 


ee bo oe Ee) : a ae 2S co ae lo omamissioner. i. a ne . 


" Puacrici—Huanries—Arrmnnawen OF: _ Wrnsss—Suspona—Act; OF. Janvasr ae 


38h, 1903—REQuIREMENT. TO. ‘TESTIFY. EOE a Age 
By the Act of January.31, 1903" (82 Stat! 190), provision: is. smade; by. subpoeiid, es 





tOe compel the attendance, of. persons. desired: as, witnesses, at hearings in- | ae 


* oe gop public: -land matters; but. apart | from. this, where a. party. to. the 
oe proceedings is. present at such. a “hearing, - he. ‘cannot: ‘properly. refuse’ to. 


7 -S -testify if called ‘upon,. since’ he: is. vunder® the. jurisdiction- ‘Of: the: tribunal 


a 2 refusal to answer questions. 


odin: charge: th ereof even | ‘though . he: thay: ‘not: have: ‘been: ‘subpoenaed. under” ‘ 
. the: ‘provisions of said: Act: Of Ji anuary: 81, 1908, and therefore not. liable to 
its penalty. for refusal to appear, and testify. ers Se Peres Note 


PRACTICN—TusTIMONY at ‘Huartng—DevEenpan', ‘Nor: SuaPoRNAED, Cara ‘a8. ‘ 
WETNESS: BY. ADVERSE. ‘Panry-—CONSIDERATION OF: TESTIMONY. - gee 


a defendant: in a. hearing before. a local land oftiee, after “being called by. the “ 


: - ‘declined. to further testify in. ‘that ‘relation and. left) “the. witness ‘stand. 
aa. Held, That ‘the testimony so- given and the’ action” ‘in. refusing to. answer 
o _, further questions and. leaving’ ‘the’ witness ‘stand are’ “properly: a. ‘part: of 
» “the record and. therefore’ tobe considered. as: ‘evidence’ in the’ determination 
Of: the: case, notwithstanding: that. the witness: was. not. subpoenaed. | 


| Paagrice—Pantins—REMANDING Casa “FOR " Reumantne—Constbonaion “OF oe 





- Recorp: a PREREQUISITE, 


In a. case ‘involving a ‘contest? 68 "parties: or. where” noverse: proceedings on eee 
“the part: of the: Government: are. opposed | by. the: entryman, and. testimony a - 
has been adduced at. a hearing called, it. is “not proper. to: remand. the. case | : 
“for. rehearing” ‘without. first passing upon the defendant's testimony. yee 


~ SECRETARY OF THB. , Inrmron—SuPpRVISORY -Aurmonrry—RecoNsipenarion’ Warn es 
ouT APPEAL BEING 7: a ee Pee 


“phe Secretary. of. the: Interior, in “the. proper.‘ ‘exercise. Sob: his. ‘supervisory. ale 
_ thority, may vacate a decision of the General Land: Office and direct.a‘re- 





ae been. taken from: its decision: ‘therein. e 








consider ation’ of, the: ‘case hy: ‘said office, even though. no ) appeal may: yhave oe : 





co re 





comes Daparricenran Drcrstons -Crmin AND: Appia. re a eee eee 
: “athe: cases: of. @oodpaster. ve Voris. (8. Towa, 384.74 ie Dae. 313); Bel Ven oh. Se 





- ue i Strain: ee i. De: 818); and | Harvey Mu. LaFollette ZS L. D: Roe cited ae <3 aes se 





applied. © 


Carman, 2 Aavietant Secretary: a ee ce ad 
“The Commissioner of the. General Land Office ee s submitted to sane ay 


7e oe ‘On. ‘December’ 16, 1929, he ‘Coninjesinier oder eee pro- ee 
} - coeds against the entry, charging that the entryman had failed 


a | Department for consideration he hover -entitled - case, in will os 


: "DECISIONS ‘OF. THE ‘DEPARTMENT: OF THE: INTERIOR. QTE oa ae 


“Robert. Le Ferrin jade. a "toil rash’ tometeed ee for ap- - Bae 


a  peoiastaly €40. acres: of land. ‘in. the: Evanston,. ‘Wyoming, dandis +; = 
> district, on: May: 31j-1994.): He subm: ted: final: ‘proof on October a. 
2a. 1929, which the ‘Gominissioner’ states does: not. show compliance. — hea 


oe with Taw either i in ‘the matter of residence ¢ or stock-raising 3 ee ee 


OF . 40; reside. upon. the ‘land and to. place ‘permanent, improvements | 
eee ‘thereon as required by. law. | ee 


os “A hearing. qwas held, as: thé ap ae the. ae at auhich; the - 
defendant. appeared. in. person. cand: by counsel and the. Government : 


was. represented by. the. district. law. officer. . The. defendant. was” : 
called asa. svitness. for. the ‘Government. although he had, not. been’. a: 


| “subpoenaed. to. “Appear, as: a. witness, at. Appears: that, his. attomey, ‘s 


aet ee i 4d 


> ae ea 


: to: answer. any. ie ae Gea The eatin aude. elthonate only. 7 
-- an_examiner of the General Land Office. and, the defendant. had., given 


a any testimony. - The hearing ‘commenced. on: “May: 14; 1981. . On June ° 


41, 1981, the. defendant’s. attorney, filed. a; anoten to: dismiss, ‘the 


ea ; proceedings, . ~The: district law: officer. filed. a. motion: for: judgment 


by. default. On. August. 12; 1931, ‘the, register - of; ‘the’ local,.land - 


2 office - rendered. an: opinion. allowing. the, Government's . motion, for ae 


= : . default. He said: 


ut 14] x 2 


-Retisal: to answer is oronddae for. jadement: hye default 3 in: the: preset ‘case ‘ - = 


peers review or consideration .of the charges. éf. nonresidence and insuffi- aS fe 
Z 3 eient, inapy ‘ovements. From. the evidence: itis clear the defendant has. not Placed of 
oe the. Tequired improvements, on 1 the. land, did. ‘not, Teside thereon in, jgompllance ES 


"Recommendations is: made: ‘that the entry ‘be. catieslea ‘and ‘the land revert: ioe : ere 

: as Government.: v3 ark Viti ds boats sa 904 om pelea? ei RUA BE a 
poe The defendant. é appedlea Bye decision of f Fepyniry 1 19, 1982, 2am _ oh 2 
es Commissioner remanded the: case’ ‘for reheari ing. “He said: ae 


The: aet of, January 81. “1908. (82. Stat. 790), provides. ‘the. means a ‘which. or ae 


ae tlie. Government. may. compel. -witnesses to testify, and. provides. penalties for - z, we - 
ee ee neglecting: or islawes obedience ee a’ F sobpoetia issued: Lby. ‘the: anne pe ae 
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tela responsible in’ die: manner: provided ‘by ‘said: ‘dtatute’ tor’ hig failure. eee : 


ans testify. unless. the is.. regularly. summoned in.. accordance © with. the. provisions) a 


ee thereof: : This: ‘conelusion is: in harmony with. instructions: given. to. ‘the Register : — o 


+ eat Sterling, Coins, in. letter-of this office dated February. 15, tot1 (Sterling - on 


* 0858). 


n For: the: reasons. , -héretnabowe: set: forth ‘this, office is, of. the- opinion ‘that ‘the ae : 
- motion. of : ‘the. counsel’ for . the. Government for. judgment -by: default: should 


oo. jaye been: denied, and it is unwilling: to decide: this case: on. the record. now = = | 
ae ‘before: it, if the ‘defendant: wishes. to. introduce ‘evidence in support of his Con-. fs 


tention that he ‘complied ‘with. ‘the law. Accordingly the’ case is. remanded for a 
os rehearing,. and ‘the record ‘of the: former trial is’ returned, oe > ae 
You. will: confer: with the Chief of. Field: Division. and’ set a “ate for. a ear ae 


ne, giving: due: notice: thereof to- all. parties: in interest. . 


| ‘Should. no further. ‘testimony: be introduced, you will: ae decision J in. the. - ks 
ease. on ‘the testimony. now. in the’ record, apart. from the. testimony given. by . ae ms 
the defendant.. Ef: further ‘testimony . is introduced, you. will consider the...” 


- entire record, apart from the ny heretofore given. py the defendant, and es 


oes render: decision. thereon.: 


Te ‘appears that. there. have. heal several: continuance, ‘but ‘that : : 
: rehearing has finally: been set for September 11, 1933. . a 
“On July 21, 1933, the Special Agent in Charge: at Talus ‘Montenié, ; 


~ who had been. the: district law officer at the hearing, wrote a letter 3 
24 to. the Director of. Investigations, giving a full history of the case, ae 


citing authorities” to show that the Commissioner’s | decision: was. 
erroneous, and suggesting that. the Commissioner be ‘requested either = 
-. to reconsider his decision - or to certify the same to the Department. 
The Director of Investigations trarismitted’ the letter to the Com- 
_ missioner and requested. ‘ “that: the decision be reviewed i the light mon 
of the recommendations made.” eer?’ | 


On. August 7, 1938, the Conmigiones: aed the: Director = ; —_ 


| Investigations that the decision had been reexamined, ‘and that. oa | 
the: opinion: Of this: office: ho® ‘Showing has: been: saad’ which: od 


warrant this office in m odifying its decision.” At the same time the cae 


v Commissioner transmitted the record to the: Doan for con- | ys 


oe ‘sideration, : as hereinbefore stated. 3 | awe 

= aa hes Commissioner | clearly: erred in “riling: that: nee defendant - ‘ a 

ee) eal refuse. to. testify ‘because he had not: been summoned ° as. a a 
| witness: in the manner provided | in the act. of. January. 31,. 1908, <a 


~ supra. The defendant could not: be punished under the Cited act : 


for. refusing to testify, but: it was not correct to. exclude: his: testi- 
mony and disregard his: action. in refusing. to. answer further: as cee 


: “tions : and leaving the witness stand. . 


The Commissioner. cited: instructions of hiaé own . office. dated Feb- ae 


— ruary 15S “T9T1; ‘but hé: failed: ‘to cite: or follow the ruling of. the. — - 
ee. Department i in the: case of Bell v. Strain (49 L.D. 818). ‘In that case > 
oo it was 3 held ae authorities cited that where a. “party to procedings at 


pas “aw: “a DECISIONS oF THE “DEPARTMENT OF THE. INTERIOR 21a ene 


is ‘present’ re a hgabtitig: thargon he: is: wider’ the: jutisdiction: ‘of. the | on aes 
“tribunal | in charge “tharést’ and can. not: properly refuse to testify, a oe. 


éalled upon, even. though he. had not’ been subpoenaed as: a witness. | 


Tn the ease of Gopllpastery Voris @ Towa, ? 334, TA Am. Dee. <b): ok. 


“the court, said:. 


“The: ‘object of: the | summons (subpoéna)" ‘is: S only to’ give , notice and: to éail the figs 
| “witness | ‘in, and if he’ is: already in’ court, ‘he requires no. ‘further: notice. nie © ee 
i witness who is not a ‘party: can: not’ make this. objection; and. neither: can the 7 
the i party.” “In Jegal theory! aS: is already. in court, vand always. brepared. to ie 7 | 
| ae the truth. | 


"Section 89-170 05 of the 3 Wyatt} Revised Statutes, 1931, ree : : any 


~ Any: person ‘who is a. party: 208 record. in. any. civil. action . or. proceeding Be 


; oe “may. be examined. upon: the. ‘trial: of any such action: Or: ‘proceeding as”. - 
“it under. cross-examination, at the instance of. adverse. party ee te ne and 
for. that. “purpose may- -be compelled . to testify. a oa 


“Tt was not ‘proper: to: ena “ihe: ‘case: for. pehearinig’ without eee 
passing upon: the defendant’s testimony: and refusal to: answer fur- os ov 
_ ther questions. ' At the time the decision was rendered there was no cP 
_ Provision for appeal to the ‘Department on behalf of the Government, ee a 
and for that reason the matter was not then. ‘brought before or to; the eG 


attention. of the Department. - 


| <n: the « case: of aes: M. La a Folette et al (261 LD. 488) it, was 


“The Bocretay of the Taterfor.-' , in he: proper exercise. of. his’ oe: fn Eke Meh 


“authority, “may. vacate. a: decision of the General Land Office and. direct" a b ’ ae 
ne reconsideration of the case by: said office, . even though no appeal: may have: PEE a 
: oe _ been taken from its decision therein. . : eee ee 
~The. decision of. February 19, 1932, is a atated: ‘and it follows. that ae 
the ‘order of rehearing is. thereby. vacated.. The Commissioner 16, 


7 - instructed to call for the. transcript: of. testimony | which was taken ee 


a . at the hearing held’ in. May, 1931, and to reconsider the full record, ae ~ 
_ Rendibg the testimony and action of the defendant... The « case > may: ae 


thereafter, if Eeppenled:¢ come e before ‘the Departinens, 


a OHN w. BEAM: ‘BOULDER : POWER PLANT CONTRACT. 
“Opinion, August 23, 1988. 


| Recramarton—-Bourper: Dam—Powsr Prawn—Conmmsct FOR, | Manmerar—Vana- i 
ANCE. From TERMS OF. ‘ACCEPTED Bip... | : : LO oes 


a os onerous | conditions. which would. entail increased expense: not contemplated: 
ae when the adver ertisement was issued, and. the bid. accepted. 7 


‘There is no authority.’ of. law to require. the. cactesnral bidder. on a cmtrack | 
for. the. ‘supply. of- material to: the Federal Government. to. assume, in in..the: — os 
.. performance ‘of::the ‘engagement ‘lie has“ entered: into, : “additional and mors ree 


oes “bao Crrep' AND: APPLIED. 


| ae _DROISIONS oF THE. DEPARTMENT: or ‘THE: INTERIOR é = 5 AYO ees 


| Rectayatron Bouter, Pown: ‘PraiiGonzeaor-<Appip, Conprstos. Danoven ee 


. Copss—Errecr—NatIon at, INDUSTRIAL RECOVERY, Act.” 


“The Executive: Or der of August ‘10,. 1933, in pursuance: of the National oe he 2 
- dustrial Recovery Act,. Tequired. that ‘bidders; in the execution ‘of contracts, ect rae 


| - _ shall comply with all provisions of the applicable approved code * * * 


: for.the trade or industry * * * concerned, or, in the absence of ‘guich 


a a code, . -with the. provisions. of. the blanket code, covering: all industriés, 7 


ee ‘promulgated. under authority of: section: 4, (Ay of the. National Industrial a0 ~ 7 
.. Recovery. Act., Held, that. where specifications. ‘were. issued’ prior. to. ‘the <a 
a Executive order, and the accepted bidder is unwilling. to execute a- -eontr act ee 
o> under the added. conditions named ‘in- ‘the codes, all bids: should be. rejected. ao 
ae and: teadvertisement. made, with a definite: statement. ‘in the advertisement, eae 


. _ telative to the provisions of the Executive order. pee 


oe * Anco Beto: Powrr Prant—Brps AND: ‘Cowmnacts—Accitprancn— a. 


| AUTHORITY or FapERAL ADMINISTRATIVE, Onions. 


“Tn view. of: the ‘requirements | ‘of the: ‘Executive orders issued: 46. give ‘eifect oe 
to the National Industrial ‘Recovery Act, ‘Federal administrative officers. en ee 
£re® -without. authority: to accept . bids. Or. to. ‘execuie: formal. contracts: on. ha 
- pehalf of. the United States unless provision is: made. therein for. compliance: eee 


with said orders. 


ae | Rrrgssst0s—Bourmm Powrn, Prant—Cowmacrs | wire: THE, : UNErED j Snares eae 


. AUTHORITY TO REJECT Bs. ) | | 
“The authority to ‘reject: bids. is. ‘eservad: ‘to ‘the United ‘States; objections. i ae 


- other. bidders could not properly. be made. ‘because: the provisions of the. 7 
“Executive order when included es ‘the’ ‘contract would: ‘increase » the e burden eae 


imposed upon the low. bidder. 


ee 


: Detision’ ‘Of the: Comptrolter General of “December 18, “1927 « Comp. Gey : 


~ 883);," ‘cited and applied.” 


oS rae Acting Solicitor: fee nae : | ae) 
ao You [the Secretary of the Tntarior} iheve aera my ‘opinion in _ 
2  eonhection with bids which. were opened | at the. Denver office of the —~ 


= ; Bureau’, ‘of Reclamation - on. August . 14, 1983, under specifications ws 
ee NG: 598-D, for seat, frames and. bronze | liners for bulkhead gates, for Ot ey 


. draft: tubes ‘at Boulder Power, Plant. | var 
The low bid delivered cost was ‘gabiaitied a ) oan W. ‘Beam, “of oe 
| ‘Denver, Colorado, i in the total amount of $20, 057.50. In. making the ae 


oe award. under. the bid, consideration. must be given. to the Executive. 
order of ‘August. 10, “1983, “which affects: all ‘supply contracts let. by. 


the United States. "The: specifications were issued prior to the date... = 


> ; Of the Executive order. To give effect. to the Executive order itis. S 
a : proposed’ that the award be: made. to the low. bidder. ‘upon. condition. e ety 
and with the understanding, that. he will execute contract. which - 


contains. the effective provisions.of the Executive order. mentioned. ees 


eo If the low. bidder is: unwilling to execute a contract under the: con- . 2 ae 


wre : ditions named, should all. bids be: rejected and readvertisement un- ie : 
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: Oo aca with ¢ a definite. statement in thie advertisement relative: to : os : - i 


ae provisions of the: Executive order named? 


<The: ‘Executive: order. provides. as. follows: 





es). The contractor shall comply with: all provisions ‘of the a abplicabte. apniaved 1 yt oe 


ae oo code. of: faircompetition for the trade or industry: or ‘subdivision théreof. COM> 28 pa 
“ earned, or, if there be no approved code of. fair. competition for: the: trade of 9 0 
pete industry. or. ‘subdivision thereof. concerned, ‘then’ with the. -proyisions ° ‘of- the — ay ree, 
“). President’s reemployment. agreement, . (the: blanket code covering all industries); ee 


promulgated under’ authority. of ‘Section. 4 (A) of. the. foregoing ‘act, or any. ee 


"amendment thereof, without regard to whether the contractor is s himself. a a party ss 


_ torsueh code: or ose toomen 


s And ee e 


(by It the ‘contractor fails fo. comply arith the _ foregoing: provision, ‘the. Goye oe 


. ; ernment may by written notice to the contractor’ terminate the’ ‘contractor’ ee | | 
tight ‘to proceed with the contract, and’ purchase in the: open: market the.unde- a 
_ _livered portion of: the. ‘supplies covered ‘by ‘the. contract, and the contractor and ce 


: hig | sureties, shall be: liable. to. the Government for: ‘any. ‘excess: cost: t occasioned — ‘ 


= the* ‘Government ‘theréby. | rege Oe eat ee | aa ro | 

| To. require the lowest! bidder to: en a ‘contract. under the con- ; 4 

os ditions imposed. by the Executive order would be. +0. impose on’ him 
‘more onerous: “conditions, which would: result in) ‘increased experisé 


Rat contemplated when the advertisement. was issued nor. when the . . 


bid was made: ' For the. Government. to insist’ that. the low bidder | 
sign-a contract. including the. provisions. of the Executive order. would : 


~ not be. derogatory. to the’ interests of the -higher bidders::when a <~. ”- 
-.° similar provision would: be: insisted . on’ for. them: ‘In 7 Comp.: Gen. . bo Rag 
888, there is. pointed out. the: course which: should. be pursued: if: the. os 
low* bidder does not: agree: to make: a contract with the added -con-. °. 
oe ditions above quoted. ‘The Comptroller General had under’ consider- paged oe 
ation bids: for a painting job 3 in New York City.” The bids were 


opened: December: 9, butt -was: discovered: that: there: were. insufficient 


te funds in the allotments until after. Ja anuary. A: of the following: year. 

7 The low. bidder. was asked, “& Will you: agree. to stand by: your pro- 2 
a posal. ‘until. after. Ja anuary- ac 1926’ a to which” he- replied - that he ee 
~. would ‘not. On Ji anuary 2, ‘thé bid of the second low bidder f was on 


come pecepted and: he did the. ore 


The Comptroller General said: 


“The question: of whether. delay from December’ 9, 1995, ‘the’ ‘daté of peace oS ~~ : 


ee va the bids, to: January, 4, 1926, was an. ‘unreasonable. berfod:: is. primarily. one) eee 


ee the lowest: bidder relative to holding his pid open to Ti anuary L 1926, appears. 
to concede that such delay. was: unreasonable. Therefore, there should have 
~ "been. readvertisement for the work and. the Jowest. bid obtained. in response. . 

thereto, accepted... There was.no authority for the acceptance of the Bully 

> bid- opened on. December. 9,. 1925, either as. having been: submitted “in. response ne 


to. the advertisement and the lowest, bid left after. the withdrawal of the > low ee) 
a ee. bidder, or without; f advertising: | ee 


. — = DECISIONS ‘OF THE DEPARTMENT. OF THE INTERIOR -- vo 


: This would: indleate that, if the ig bidder: doce: not’ agree ‘to ncéept. 7 os a 


oe Be contract: with. the. provisions’ of: the ‘Executive’ order: included, all - ae ‘ 
" bids should be rejected: and’ readvertisement had in. . which the: Pe gee 


!  isions; of the. Executive order would be. included... re oe 
oe The. Administrative officer‘is without authority-t to: accept he. bids: ed 
or ‘to execute | ge formal contract. unless there. be a for « com- eo Lon 


- pliance with. the Executive order, eee 
“The authority to reject. bids | is. a7 ‘to. he. Uiited. tates a 
"Objections by: other. bidders could not properly. be made because the 


. provisions. of ‘theExecutive order: when. included -in. the» contract : | 


4 BM apens increase the burden imposed upon: the low bidder. 


Approved’. | 


Pig ee ae wee 
ator? Ae ea 


“Opinion, August si, 1933 


Not wt i 


“WATER SYSTEM aT CARLSBAD CAVERNS NATIONAL PARK : Sp as 


aot Natronat, PARKS—PUROHAGE ( OR 2 CONDEMNATION | OF ¢ LAND FOR Pusric ‘Purposes ne es 


~ Aurnorrry—Aor: OF. AveusT 1 1888——SeorerARy OF ‘THE ‘Interior. es 


Br. ‘the terms. of. the Act of August 1, 1888 (25 ‘Stat. 857), ‘the sanction of “aie oP 
“Congréss: is: necessary ‘to a “purchase of land or its condemnation: on ‘the Pe 
part: of the United States, and: that: ‘body. has: not authorized the Secretary. — 
of ‘the: Interior’ to thus.-acquire- property. in’ ‘connection: with the: water. Ss 
system, of ‘the. Carlsbad : Cayerns, National: Park... as Mae ee See ae et cae 


or. Nartoivat, Parks—PorcHasn OB: CoNDEMNATION oF: LAND FOR: Pustid Pumvoeiie: eee 


‘NATIONAL. | _InpustRrst. RECOVERY: Aor—PowErs - OF: ADMINISTRATOR OF 


. Poste “WORKS. : 


fal ges 


rey ‘Administrator of Public Works, « or. sich: other agency + as , the iat eee bes 


te fay ‘designate ‘or create, ‘is ‘vested: ‘with: ‘authority to acquire ‘by purchase. 

: S08: on! the exercise’ ‘of eminent: ‘domain’ ‘real’ or: personal: property in conrection _ fe 

og oe swith | the’ construction of: ‘any: ‘project: coming.’ ‘within the purview: of: ‘the. er oe, 
ee ‘Federal. Emergency Public. Works Administration. . Held, ‘that in the exer- 


2 : , _ cise. of: this. authority, the: Administrator ‘of Public Works: is authorized to 


ere acquire. private property. and a right of. way, in. connection with the water i ee 


= system of the Carlsbad Caverns National’ Park: in ‘the ‘absence ‘of: ‘some 


i other. agency designated by. the: President’ under the: ‘National oe, © ies : 
~.., Recovery Act... ©. Pe ee ee ee 


eek ‘Namtowat, Pisces“ Oovemaars ¢ OR. : PURCHASES on BAL oF THE. 5 UNtao Stratis ee 


- AUTHORIZATION-—LAMITATION: | beg Ea 8 Sh a RR, ceree ly Sees 


- (The Act’ ‘of June 12, 1906. (84 Stat. 255): provides that 1 no: contract | or’ ‘pure A es, 
chase on behalf-of: the’ ‘United’ ‘States: ‘shall be made’ “ unless, ‘the ‘same iBege 7 4 
a “authorized” bylaw or is. ‘under an: appropriation adequate : ‘to its” ‘fulfill: ne eae 

ae mént, except in the War and Navy: Departments, for Clothing, subsistence,, © 

ae, forage, fuel; quarters; transportation,’ “or: ‘medical - and © ‘hospital suppliés, i 


ea which; . however, Shall not” exceed the necessities of”, - the ° “current bs _ 
year. ® FR 2 Bae Gael need | : 


c Yam, Acting. Solicitors. 


a ite 


ae as | | DECISIONS. OF THE, DEPARTMENT. OF THE INTERIOR 2830 ae 


Cousr Deerston. Cimm2 AND: Appr: 


“The case. of. Hanson. ‘Company. ve" United States “aL U. s. 8, 581 7), py cea a 


- and applied. 


An allotment ‘of: $1, 250, 000 - “was: Sade by. ‘the: ‘divhetion’ oe the ae 


eS federal: Emergency A‘dininistratox of Public Works ‘to the Depart- a i 
ment of the. ‘Interior, N ational Park ‘Service, for physical. improve- 


oe : ments within the. national parks and, monuments. Included. therein: : 


er was” -an.-item. ‘of. $65, 000. for: the water. system. at. Carlsbad. Caverns S Sule 
ae : _ National Park. : In order to complete. the’ water: system: at: the: parkit. 0 
is necessary to: acquire some. private: property ng mahi of Moe which es oe 


©. will cost not to exceed $8,000, ae 
.. The question. arises as. ‘to. whether the roar of. the property ane 


: 4 ; ood ‘be arranged through the. Administrator: of Public. ‘Works or — — 
sare ee through. the Socrtary’ o the. Interior. ‘The e questions: submitted to a 


me. for: opinion: are: 


~~. 1. Whether the. er to: Bs. acquired ¢ should be. fae es the - ; . 
ee difection: of the: Administrator : or eagyder:: ‘the: Sectelary of the os 
— ‘Interior;" Gab ae! eee 


- 2. Tf the Dope sKould. bs pore fede Abe. dinections of the 
“Secretary; ‘would. the : transfer of the funds necessary ‘for ‘that’ ‘pur- 
Bho by. the Administrator t to. the ——- ian with eine | 
; property; or” oe as a, 
BL LB Tt be: decided that: the: 6: Sberstanya aioula: acquire vies property, on 
r showld: ‘an’ executive > order be: issued pane ba oe ss 
- that: purpose? | ae cee at GL 
oe statement. one some’ Sof the steps necessary to ie to: aeguive 


oe : he land will help. to clarify.the. situation. The land -will: be acquired | oe ; 


ae by. purchase: or: condemnation ‘i in: the: name: ot the: United: States of 


America, and if condemnation 3 is found to ‘be® necessary, ‘the United. a a 
> States of. ‘America’ would be the } ‘proper ‘party. plaintiff. Tn the’ con- i 
one demnation. proceedings ‘the Attorney General appears for ‘the United. oe 

_. States and files the petition:or complaint, and his action must be = 
a . taken’ upon ‘the: recommendation, of the Officer. authorized by. ‘Congress oe 


: » to. acquire. the land.” . Therefore, we must. know whether. the Federal - — 


- .° Emergency Administrator. ‘of Public.Works or. the Secretary. of the"! 2020. 
we Interior. has" the necessary. ‘congressional sanction to authorize him | nee 
to acquire: the land.. Congress has not authorized ‘the Secretary meee 
ee the Interior to acquire by: condemnation « or r purchase any. property for. eae 


e is motion ‘the authority ranted by the act, of f August 4, 1888 Qe : - 
aoe ae B57 up Which states: us fas 


“3 2 ase 8 

: oe: : ae aot roe a rot gett A ee eS 

: : ie tee ea a ee foe a ‘ 
ae a3 : ‘ 
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i Be Gt eaten Ww the ‘Senate. Gad Héuse a Repr esentatives “of the: ia oo 
| States of. America: ai» ‘Congr ess. assembled, That: in. every ease: in which; the oe 


ee Secretary. of the. ‘Treasury | ‘or. any. other officer of the Government., has beens Obs, 
ee hereafter shall be, authorized to procure real estate for’ the érection ‘Of. a: public er 
oF building‘ ‘Or: for: other: public. uses he shall: be, and ‘hereby: ‘is, authorized to. ae a 
oa acquire the: same. for the United. States by: condemnation. under judicial process,» ee 
" . whenever in his: opinion it is necessary or: ‘advantageous to, the Government to-9 - »- 
do. so, and the: United. States circuit. or. district-courts. of the district wherein a 
-guch real estate is located, shall: have jurisdiction of procéedings for such. 
ae ~ eondeninition, and it: ‘shall’ ‘be’ ‘the: duty: ‘of the: Attorney General of. ‘the United: — oe al 
"States, upon every application of the: Secretaty of the Treasury,:under this. 
eet, or: such, other. officer, to. cause proceedings to be ‘commeri¢ed. for the condem- ©. , 
es ‘nation, within | thir ‘ty, days: from, the. : Pecett of. the. application at ‘the: p Depart. Peas 


ment . of J ustice. 


- Seo. 2. The pee pleadings, ‘foims. and ‘modes “6f. proceeding. in: Sogneea oe 


oo gti under the provisions: ‘of this act’ ‘shall: conform, as near: as: may ‘be, to the. 


| we 7 practice;. pleadings; forms’ and: proceedings: existing at: the’ time in ike: ‘eauses . 
ioe din the: courts. of. record..of: the: State within: which: such circuit. Or. district courts ic? : 
» vare’ held}: ‘any* rule: ‘of ‘the: court’ to: the’ contrary: notwithstanding, . gS 


»The act requires prior authority of ‘Congress i in order. for the: ‘See. a 


es - rétary of: the Interior or any: other officer: of the.Government to. pro= . - 


~-eure real estate for a public “use. lt also ‘provides. by. Section 2 for 
compliance: with State. procedure: in the. State: where the property is. 


ey located. : The authority: to: condemn: extends to: every: ‘casein. which =. 
-an/officer ofthe: Government: as: authorized to. procure’ real: estate for. 


public:uses. Hanson Company v. United States. (261.08. 581, 587). 


— The purchase. of the property for. Carlsbad Caverns. National Park. ue 


: has not:been: authorized: by an.act of Congress. : ‘Furthermore, there... | 
s:a- prohibition’ against: the: acquisition: of. property. in’ the act-of 
~ June 12, (1906 ae Stat. ola ‘which: is. couched in \ the following 


languages. 


aa i Phat. no gontract or: n parehiage on’  bebalt of the Unitea States’ “aan ee 





Dbestie enietpeertie gacne is;authorized. by. law. or;is.under.an, appropriation.ade- 


x . : quate to its. fulfillment, except. in: ‘the War: and. Navy: Departments; for. clothing, Pe 
ois, - subsistence, - forage, fuel, quarters, transportation, _ or. medical’ and hospital ee 
7 supplies, Memes “however, shall. not exceed. the necessities | of: ‘the current ee 
| oS 2 | oe be corer ee 


The funds are « Svailable, but. 4s tat Guoted i i ones & ae c. . 


— ; a the Secretary of the. Interior from expending them, ashe has 
~ not been. authorized by law to. ‘purchase, “on behalf. of the United a 


- States ms any. land for Carlsbad. Caverns National Park. 


Having determined that the Secretary. of the ‘Intarioe } is viphoune 


ae ‘authority of. Congress | to acquire: the land. desired’ by purchase or 
meg condemnation, we now consider the authority vested in the Federal ie 


es ' Emergency. ae dministrator. of. Public. Works. - “Section 203. of : me — 





~ National Industrial Recovery ‘Act. provides, among, other ‘things, 98 


. follows: a 





oo egg PR ae EG 
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“(ay ‘With’ a. ‘view. “to: ‘inereasing “Giiplogitent “quickly. (while: ‘eakorably - se- ea 


pee “curing any loans made by ‘the United States) the President is authorized. and 6% 
SS apoveeted. ‘through the: Administ ator Or: through such. other. agencies: as. he - 

4 . may designate. or create,” at ; (3). to: acquire by purchase, or by. exercise. eg ee 
—-. + wf the power of’ eminent: doinain,. ‘any. real or “personal. property in connection he 
i ion ae with the construction. of any: ‘such. ‘project, and to sell. any. security acquired. or. al abe 

= any: property. ‘SO. constructed or acquired: or to. lease any such property with or: oe oe Bh 
~ swithout “the privilege of. ‘purchase Provided; ‘That. all’ moneys.received’ from. 
any. ‘such: sale of lease or-the ‘repayment’ “of any: ‘loan “shall*be* used@to’ ‘PetiFe eee 
pees obligations issued. pursuant to. section 209. of ‘tai Act, in. addition to: any. other ee ee 


‘ ee moneys, required: to be. used: for ‘such: purpose; SR Ae Be ee 


By. this. quotation. it is cléar: that. the: -Mdrainisteator of “Bublie! c 


a 2 Works 3 18 vested. with. authority. to. acquire land: ‘by: purchase. or con-~ Me : 
oe demnation; and if: condemnation i is resorted: to he would be the proper. ars 


ome officer: to: recommend. to the: Attorney: General. the institution of: the. a 


: oe suit and later: to. approve the vouchers 1 in ‘settlement of the judgment s a 
: © fixing: the. value ‘of the ‘property. taken. It is feasible. to follow ‘ans 
other, plan, by. having the President. authorize or create some: other 


- agency. to: acquire: the: land by purchase or condemnation, but such. - 


a4 plan would require: the President to issue al Executive order desig-- 


es nating or creating it to act as “ such: other agency.” The President. 


: can designate. the’ Office of National: Parks, Buildings and: Reserva- 


- tions or the Secretary. of the Interior, if he creates. them as agencies = | 


~~ pursuant to the act. Tf another i agency be: designated or: created by 
othe: President. it could proceed. awith:.as: much’ authority. as that’ now 

- given‘ to the. ‘Federal’ Emergency. Administrator of: ‘Public: Works. 
| ~The choice of procedure i is an administrative matter. and. should be i 


ae that cainiplets authority j is er in és Federal Tsetguny Admin- : 2 
-istrator of Public Works, and that he should’ sign the contract. for : 


; purchase of. the’ property: or. recommend. institution. of the: suit’ in . 


he condemnation, if the latter course. becomes’ desirable, in the absence. 


es of: designation. of some other. agency: py Exectitive Order, under or the oh 


— Bee N ational Industrial Rocorery. Act... 





‘Approved? me 
: _ Harow i Toxss;: re 
Se oe | Seoretary. ee ee ea 
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"REGULATIONS GOVERNING FUR FARMING IN ALASKA 


| Deranmacmer OF THE: eae 
eee GENERAL Lanp: Omi 
“Washington, aD. C5 September g, 1983. 


ae Reorsren AND  Orrice oF Divison. OF. > ENTRPEIEATION Axcnonsce, ae x 


| Reorstm 3 AND Recerver, FAIRpanns AND: Noma, Auasma: i 


~ Circular No.. 271, dated June: 1, 1982, provides as. follows: 


Paragraph Be ‘page. By. of. ‘Cireular: No: 1108, “and paragraph 6, “page” 18, of a i 


aa “corn No, 491, ‘the ‘Tegulations: governing fur’ r farming, in’ Alaska, issued: in = oN my 


Te read a as. ‘follows: 7 ne ore 
“Avery lessee under this. act shall pay. 6 the. lessor. in: “Advance. a minimum ade Pe 


_ rental. ‘of. $5 per annum. on leases. for all ‘tracts ‘up to and. including 10 acres, ae 


| minimum of $25 annual rental ‘on all leases ‘of ‘tracts. over 10-acres: and: not . 


: ne exceeding’ 640: acres, and a: minimum: of $50- annual rental’ on- leases. of. ‘tracts... i 
a exceeding 640 acres,. and shall pay a maximum rental equal: toa. royalty, Of 18 


_-percent.on. the gross returns derived from. the sale of live animals-and pelts, — ae ae 
ee ee AE the amount thereof exceeds the minimum rental, mentioned, such’ chapel Pee 
Ae rental to be credited against the royalties as they accrue for that year.” | ee 


Said paragraphs. are. hereby. amended: by adding the following: 


Provided, that the ‘Specifications: of. minimum - basic yearly, rates hheréin- ae ats 


be not prevent a lower rate. to be fixed, in- the: discretion ‘of the: Secretary, upon oe : i: 
ae ot satisfactory, showing in particular. cases ‘that | the: specified rate. -applicalls tO: ce 
aie the: area, involved: would, be. excessive. olin oe : teat 


| Axromerte ‘Fors, = 
 Aoting a ommissioner. r ae 
"Approved See ee eon 
Osean I L. ‘Charan, 
; Assistant Secretary, 


"Opinion Septomer 1 12, 1983 


ee, ‘Narion ax Parks, BunpmNes AND Regusys ons Ora FOR , PERsONAL Inzontes on a 


AND. DAMAGE To Property—Acr ‘OF DECEMBER 28, 1922. 7 . Pe 
By the terms: of the Act of ‘December 98, 1922 (42 Stat. 1066), ‘the: head of 


_an Executive Department of the United States Govermiment, acting on its . | 
‘behalf, is authorized to “ ‘consider, ascertain, adjust, and. determitie any oe 
-_ F ‘claim accruing: after April 6, 1917, on acccunt. of damages to or loss of |. i. 

nelyately-owned: Property, where the amount of the claim does not exceed. Vas 





Mee 


Supersedes Cireular ‘No. 1271 and “amends Cirentars tra nie pag and 1108. 
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™é 


“$1, 000, eased be the. snealiecice of. any.: officer: or. employee. of, the. Gor. oe. 

oa ae ernment: acting. within the scope. of. his: employment,’ ” the. amount found. due ie 
ee 1: be certified to Congress as a:legal claim for payment, but no-claim to 7 ' 
“Be: considered: unless presented, within one year from the date of its accrual. ne ee 


—_ | Nanonay Parks—EMPLovEE OF THE. Uni Swames—Nearadpwor—Acr or. De. os 


‘CEMBER| 28, 1922. CR age ae age ae Grae ie An ae gt aay” ee 


oc “An employee of the United States, in the: course or eigpidyinent fox ‘daa: on ce 

cae "behalf of the United | States, negligently ‘caused injury to’ the: automobile | on — 
4) :of-aprivate. citizen’ lawfully. in’ the Platt’ National Park, Oklahoma, the =. 
— damage amounting. to (8.45. #H eld, ‘That. a. claim. for. this amount,, ‘under - gsi 


- “fps the: circumstances shown, ‘comes: within the, scope. of the. Act: of December : 
es 128) 1922. BS . . Eee toe oe ¥ . 


ie _Nanosat Panxs—Acr | OF > Decent 28, 1922_Pexsowar. Ixzueres Nor, p Wane ~< 


_Acr’s PurviEw. ee 


The scope. of the. act. of Deceniber 28, “4922, ‘does not. Gan race ‘Gainy. fone ee. 


personal injury, but. only, claims: ‘for r damage to or. loss of privately-owned ve 
| ‘property. ‘ evar acer ; ‘ ye tte ane. Tales Be AY . 
ae Fany, ‘Aeting ‘Solicitows oo Bs, ee 
| “There has been. submitted to me be opinion ‘the question. of the ‘ 
se validity. of a claim. in. favor of Mr. C. E. Bates and Mrs. .B. Le 
- Bates, of: Sulphur, Oklahoma, for. medical and hospital costs, due ; 
to er onal injuries to’ Mrs. Bates in the amount. ‘of $28 and prop-’:. 
erty damage to. the automobile. of Mr. ‘Bates in, the amount of $8.45..." 
- The claim made. -by Bates and wife arises from a collision in Platt 
‘National Park on August 18, 1933, between a, Government- ues 
. Chevrolet: truck and the ailtomobile. of Mr. Bates. 
“There are attached to the papers: reports by. Cy R, ‘Batés ‘and: B. L. ve. 
Bates, his wife, sworn to’ on August 28, 1938, and report by: Aaron a 
Cottle, the Government man who. operated: the Chevrolet truck, to- 
| gather with. plat prepared. by Wiltiam C. Branch, “Superintendent: - 
“of the. park. » “Aaron: Cottle, the driver of the 'Governinent. Chevro: " 
~~ Jet truck, was an. enrollee. at E. Cw. Canip: N. Pe: Platt: National 
~ Park, Oklahoma, and at the time of ‘the accident was: proceeding a 


— along the highway: for: the ‘purpose: of obtaining a load. of lumber to. te 
be uséd“in ‘construction ‘work on the park. It appears: that Mr... > 
oe Cottle was: ‘driving the car at a. speed’ of about. 30 miles an hour. and — es 
- he assumes‘all blame for the accident; in other words, it is conceded 
oo that! the ° accident was due to the negligence of the man. a inlay, oe 


OS the’ truck’ for the United States. 


.-.: By. theact of December 28, 1999, (42 Stati 1066), aioe is spree eae 
= vision. for the head of a Department to consider, ascertain, adjust = 
eo and > determine damages or loss’ of privately-owned. property. where 20 
colt the: amount: of the claim. does not’ exceed $1,000, caused by: the: neg- = “ 
ae ~ ligence of any. officer or employee of the -Goveriment acting within pee 
othe, BEOpS of his j -einploymetit, It. appears conclusively: from the, Ye oe 


. \ os 
eB 
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— papers ‘submitted: that Gotti * was. s wetinie® ee the scope. fof his | SS 


ae ‘employment and that by his’ negligence the damages occurred. ae 
~ Upon consideration of the claim it is my conclusion that the Gay ae 


Se ‘amowit that could be allowed under the act. would. be $8. 45, for re-2 99" 
pairing the privately-owned - automobile. ‘The expenses | entailed. 
po RO? physician, hospital treatment and X-ray pictures are expenses = 
| -due:to: ‘personal. injury: as the- result. of the collision. between the two 
fe pe ‘automobiles: .The-act: of December 28, 1922, supra, does: not’: permit ~~ a 
ie the Department head to adjust claims for personal injury;it permits =~ 


only the consideration, ascertainment, adjustment. and determination _ oe 


: = : ‘of loss. to. privately- -owned property. The claim in the amount of “ , : 
$8.45 is one’ ‘fairly for eon to ) Congress pursuant to ‘the act. t of a 


| December 28, 1922. 
Rs enlich | : 
‘Oscar L. Cuarman, 
Assistant Secretary. : 





A = 2, PAYMENT OF RENTALS AND ROYALTIES UNDER OIL AND boas . 


_ LEASES AND. PERMITS—CHANGE IN METHOD OF HAN DLING 


{Order Nox 678) 


| Washington, D. Cu; , September. 12, 1933.. : 


DaBageneeann: OF THE. 2 INTERIOR, a eat 


To eapeiios éollonting: fer accounting for. rentals: and. erie ote” 


: ae a binders the act of February’ 95, 1920. (41, Stat. 487), and other acts.” aa 


ae providing | for: the: leasing: of, qnineral lands, beginning. October. 1; ae 


es 1988, remittances in payment of rentals and royalties under oil and eee 
oe. gas leases and permits shall be: made through the supervisors of. ou? 
' > and gas leasing operations; and rentals and royalties. on..coal,; potash, eae. 
ae sodium, phosphate.and other. mining: leases and “permits. shall. bes. 
ee ve made: through ..the district: mining. supervisors. | The . supervisors © 7 7 
re ee shall. note: payments ‘on: their. records and promptly. forward: the. mes 


re remittances. direct, to the General Land Office, where. receipts. will. be - a | 


tei: Assued. and. the money. accounted for and: deposited in. the. Treasury. ed 
... Remittances. shall bé. by check, draft, or money order. drawn, to. the -. ac 
~ order of the Commissioner of the General Land Office, and shall be 
oe accompanied: by: statements. prepared by the: payor showing. the. spe: a 
ote cific: items.of rental or royalty. the payments are intended to cover; 
ee F orms for this purpose. will be: provided by. the Geological. Survey. re: 


. The General Land Office will maintain -an accounting record of Pl Gees 7 


ge rentals and: royalties. due and. payments. made and. will be. aeeponeible : 


ee for making collections, but a copy of each demand for payment. shal 


oe ue E be furnished the eas who cues the e royalty: 





-CEDED. CHIPPEWA INDIAN. LANDS, “MINNESOTA, RESTORED. — oe 


HOMESTEAD ENTRY FROM: ‘WITHDRAWAL. 


-Regorations - ae Sage ae eae 


_(Chreutar No. 1813), 


eae "Devanrment | or THE Twirenion,” 
eee ~ GENERAL LAND Orrice, 
Washington, Dd. C., , September 18, 1988. 


oe Bépabtnent order of J uly 13, 1926, all Chippewa Indian lands | « ae 
- ‘in Minnesota. not. classified as: swamp, which were. ‘ceded . to: the a ee 
United States under. the act. of Ja anuary | 14,1889 (25: Stat. 642), were one 
5 withdrawn. from. settlement, entry. Or. other dispositions. ‘On. Feb- a 
,  puary: 25,: 1927, the- order- was: revoked. as to. ‘the lands: i in the ceded ee ak 
Red Lake, Bois Forte, Deer Creek, Fond du Lac, and Grand ‘Port- oe 


me ween _ DECISIONS. OF. THE DEPARTMENT OF: THE NTERIOR © 289. ak 


oe AL regulations in eorifict herewith’ are’ hereby modified: accord: . - as a 
. “ingly x | | Tee ae 
bea 7 oer Haney te om ee ee de 
apenas — the Interior. Z Be 


an 


age or Pigeon. River. reservations, and § such. lands: were estored to | 


| settlement. and entry. | 
The Department, by order of J une > 2. 1933, revoked the remainder ; 
of the order of J uly 18, 1926, which. ‘applied. to the lands in the 
ceeded” Chippewa. of Mississippi, ‘Leech. ‘Lake, Winnibigoshish, Cass _ 
-. Bake‘and* ‘White Oak: Point reservations: and the four ceded towne ; 
ships (Tps. 143 to 146 N.,. inclusive, R. 37 W., 5th PM. ds of the 


White Earth: Indian Reservation. Minnesota. ~ 


~ The order of June 21. 1933, affects Chippewa agviGaliural lands). 


as -well as ee. ‘cut. over ” pine. lands,’ and’ pine lands which. ‘have here- a 


~~ tofore been opened to homestead entry, described. in the Chippewa eae 
a: - Agricultural schedules of October 6, 1900, September. 22, 1908, April. : BS ey 
20, 1904, Tune 23, 1905, April’ 20, 1907, ‘July 23, 1908, May. 10, WetGp 
- May 14,. 1910, July 18, 1911, February “19. 1916, and June 20, 1998, oe es a 
“Sas which are: now. vacant and. ‘unoccupied, ‘and. hot, otherwise reserved ee 
as or withdrawn. . ae 
This opening oa does aoe affect a cn land: classified oe 


“ine land”; not’ heretofore opened: to. entry, or. other. ceded 8 


- gee land not heretofore ‘opened: to. entry.. 


‘The lands which will become subject to entry lereunder s are re shown. ey 


a on a schedule which is attached to this order. 


& 2A ~The following lands. described 3 in the schedule a jnadverteaily i 
ai subsequent to the withdrawal of J uly 18, 1926: NWHNEM e oe 


- 182662—84—vor, 54 —19 





an ae 290 DECISIONS: OF’ Eocee DEPARTMENS OF “THE: INTERIOR “Vor: gem 


oe see “3 tT 445 N,, R 26 We, Cass: Lake: 014580; Tériy ‘Hitless Spy: oo 
ie oo sec. 22, 7. 148 N., R. 26 W., Cass. Lake 014649, James Farrell: | 


Se re NEWSEY; EY Nw, EY, sec. 5, T. 142.N., R. 28 W., Cass Lake- ee 
ce > 014736? ‘William . ‘H. Aldrich ; Wi,SEYNW1, sec. 98, T. 142.N,,. 


R30 W., Cass Lake 014536, Ivan.J. Aultman; SW14ANEY, SEY 
se oe. oN W VY, NEY Swi sec. 26, 7. 147 N., R. 31, W., Cass. Lake 014650,. ee 
Bran C. ‘Pierson; NEVNEW, sec: OF. T. 147 N., R: 31 W.5 Cass’ Lake ae 


ao 015097, Albert: Harold ‘Drescher’ ‘and: SEYV,SEY, sec. 93. TT. 143. Nu 


OR. BT Was, Case" 





Lakexe OT4867.: 





-. » hereinafter. referred to. Accordingly, the. lands’ covered by. an ee 
-s. entries will, not. become subject ¢ to. ening by. former soldiers | under 

a this. order. | | . | ee ne, 
- The follwing: desceoed eee ‘whieh éontain pine a are a cub: 7 


ee - ject to section 27 of the act of June 25, 1910. (36. Stat. 862), and be: | 


. fore a homestead entry can be allowed covering any: of ‘said. lands,. ay 


| a the price of the pine. timber on the land entered must be paid in. o 
ae full: Lot 3 sec. 8, $160. 00; SWYSEY, sec. gn $25. 00. NWYNEY, es 
sec, 82, $55.005 and: SWYSEM sec. 82, $60.00, all i in T. 18 N,, R BE ne 


i‘ W..;: bth: P.M., Minnesota. ' : 
: “For a period of 91 days. ipégitining with’ he 35th a diay ‘fom thie’ we 
date hereof the lands covered ‘by order. of ar une 21, 1938, ‘supra, ‘will’ 


* __be open. to entry only under the homestead laws and section 6 of the: 


act of Ji anuary: 14, 1889 (25 Stat. 642), at $1.25 per acre, by qualified ee 


_- ex-service men for whose services recognition is: granted. by. Public: 


Resolution: No.. 85. (46 Stat. 580), and by. persons having. equitable. 


- clainis’ ‘subject to allowance and: ‘confirmation... . Thereafterany: ofthe. : 


said lands’ remaining “unentered. “will be ‘subject to appropriation 
: under applicable laws by the general public. 2 
. For a period of 20 days” prior to the soldiers” pee right 


= oe ee and fora like period prior to the date when. the lands. become. ~ 


‘subject to entry by. the general public, soldiers and persons having: tee 
oe equitable claims: in the first instance and qualified applicants in the : 
second, may. execute and: file their applications and all such applica.» Oe 
ee tions presented within. such .20- day periods, together with those filed’ ~ 


eS Se 2 at ‘9 am. Standard Time, - on the date such. “lands: become: subject: 2 


o ‘ : “ : to: ‘appropriation “under: ‘such applications, “shall be- treated. as. filed. : ea 
_ simultineously. Ex-service men should file certified opts of their: Lee as 


: = . certificates of discharge with their applications... ae 
: “Subsequent. to. the approval | of these ‘regulations me prior ae the 2 Pod 


ao oF : a due of restor ation: to general disposition, as herein provided. for, no " 
ane rights may be acquir ed by settlément in. advance of entry.o or. otherwise. oe 


3 except ae in ‘accordance herewith. ' 


ae “Allen: Brophy;: all 5th» P.ME3 Minies:. 
or a sota.. Under the . circumstances it is held that. said enitrymen have. 
eae equitable rights within the meaning ‘of- Public Resolution. No; 85,..5-° 


oe eek No OR. 25 Wee 


Brees 145 | Ne. ‘R. 25 W.: 





ene DECISIONS or TRE DEPARTMENT or THE INTERIOR 


Moinestéad application blanks’ may ‘be obtained by: ‘addveating: ‘the fe oe = 


oe Coamieicnee of the General Land Office, Washington,. D.C., and all re 
applications must be filed ‘in his‘ office, Al applications | should de- Bee 
»-seribe the land. applied for by legal subdivision, section, township a 
~.and range numbers. A: fee of $5.00. for Jess than: 8l acres entered. 9 
OF. $10. 00 for 81 acres or more. entered,. and $1. 00 original. commis- a 


a on each 40- “acre tract, must be paid with each peplioaaok obey e : 


> Awrorsere Bay: 





= Approved: mae: 
Oscar L: Cea | 
Assistant Seoretary. 


| Mesonaxpuat or Errnory vE Dares oF » ORDER | 


“Date of Border ‘September 18, 1933, 


_ doting: G omméssioner. ees 


- Soldiers’ . simultaneous | ‘filing period. from October 8, 1983, te | a . 
. October 91,1938, inclusive. ees 
' Soldiers’ preference right period from October 23, , 1988; ‘to Br an es 


any. 22,1934, inclusive. 


Siiiultaneous filing period: | for general, publi, from Ja Fanuary: 7 7 = 


| 1984, to J: anuary 20, 1934, anclucive™ | 
“Lands opened f to general disposition J anuary 23, 1984, 


“ SCHEDULE ‘OF. CEDED CHIPPEWA. ‘LANDS ‘RESTORED FROM. WITHDRAWAL, ‘BY aa ae 


ORDER. APPROVED SEPTEMBER 18, 21988, “Athy 


La ee ae 4th PM, ‘Minnesota. oe ro ee 
: 1.5 56 NR. 27 -W.: me Get Aer eer es ere 


Qa Sec. 10, ots 2 Siete . ee eee eee 


see. 2, lots 1,.12--. Ce eee ae 80.388 
a sec. AL lot Aa 5, 2B as 


om, 146 -N,, "Rog W.: 


—  gee..7, lot cease oe “38, ae o. 
acs ce See. 14, ie conn ees RS 40, ie : iad 
oe sec, 43. ‘EY4SWYNWY go ik ieee te Se eas cd nS aes lac “20. 00. ae a 

ten oe sec. 34, WANA, a cory, ‘Cass Take as oo 40. 00": ee 

“gee, 3; Jots 1,2, 'SWYNEY, Be el og Tee 


gee. 4, lot 8, SWYNEY, SYNWY, N’SW14,. SEX- 
“© © gee, 10,-lots 3, 4, NYSE io ee 





tebe OG) lots) is a ee ee Bee 


oy SeerAL, lot Leno De a ee a ee a ae 


THT ge, 86) SWHNTHG, SIN WH oe 820,008 





i 292. - "DECISIONS oF THE. } DEPARTMENT. oF. THE INTERIOR Wok en 


a 148 de a oe ae 


sa sec, 1, Be ee 00 
2 - Bee, 6, PG A ee a eS es ee ee, 
7g LOE Li gaa a a ar a Oe 


| sae 22, SEY%SE% (in entry Cass Lake 014649)--...--_--_---__ 40.00 


© Bec. 24, WS 40.00 ~ 
See. 27, lot ee 22, 60 


at W41N,, BR. 27 Was 


= . _ See, 5, N#SWUNEY, SYNEYNWY——————— 000 7 
“sec. 5, lots 7, es ee ee BT. 50 
"SCG, 6. 100s 2) Coat. oa a Bae ee 9 
‘sec..18, lot 7 es i a es ase ater eee ee ee se et ee 
sec: 19, lot: er ee er ee ae (12.50 | 


T. 143 N, R. ai We: 


see, 31, lots 5, 6 , NEYSEY, S SHYSEY Ce ee : 129. Be 
ee sec. 32, 100 Bee eo . eit Sn ne 285 50 Ae 
eee 148.N., R. 27 W.: ee Ae ee ae . | 


gee, 3, BU te eae 00 

om, 141 N,, Soe We ee Oe ae Ok ee 
“gee. 18, wen TE aes et OIRO! 

sec. 27, ee 7 = 00 


—s Tr 142 N., Re 28 W.: 


“see. 4, lot 7, SEYSW, WNEMSW%, WYSWUNWY, | eg 


“WHSWHKSW,. SUNWYMNW Yon nn he eee 


-. , $ee..5, SEYSEY 222 Be ee ee) 00 
‘sec. 5, BHANWYSEM, NEUSE, (in entry Cass Lake 014786) —— 60.00 | 
sec. 8, lots 4, 5, NBY4NDY,, SWYNEY AW 2-- ee (168. 25 . 


gee. 9, NWYUNE, NBYASWI, WiKSWI, NWI 820,00 


_. “gee. 14, SKSEYNEY, NYSWYNWY------------=------------ 40.00 
oa see. 15, SLSE ANE esos aes a ee Sa 20.00 - 
see. 16, EYNWYANWH, WYSHEYNEY.--~----------2~--------+ 40. 00. 
ogee 17, NOt) de to ee ee een ences eee ae 

- see. 21, SWY%NEY, NEYSWH, EYANEYNEY-W-2----2-_-----_-- 100, 00 


bee pee 0, SR NWik a ee ee 0. 
£ sec, 24, lot. see Sa a ee 2.25. 


— oe 147 N, R. 28 W.: 


e. $e. a WES I SW aa ee 20. 00... 
a ea go DON WNW gS es a ee __- 20.00 


22 8 ee 8, WHSWHENDL cee ag 
Up, 143 N., R. 28 W.: SAP Hes a a i cal ee 


Bee), OTs SHIN Wig ae ee BP 8 a OO ¢- 
see, 88, lots 2, 3, 6, NIANEYSWY, W4SHI4-—-——-- 178.5 


see. 34, SUNWUNWH-. pee 2 che Nell nti Ieee eee Eh ee 


o see,. 6, lot heal ac ace ere SABI 


1 148.N., R28 Wer a ee 62 tee, aes 
2 gee, “18, EYSWh, SWYSEY lo 120-00 
sec. 28, SHYASW 4--------.--+_-2-~-+--+---~-=-----++---------- 40.00 | 
‘See. 81, lots - 6, Bn ent ne men ne mee He : hae 


| ie T41 N., R29 We: 


“see. 12, WISH BW eS 20.00. 


Ge eee Wee Oe 
‘see. 18, lot 20° -- ee ee ee eee), ee 


eae sec. 23, WGN BUN W 14 ee es a 20: 00. 
opt Bee. 24, NOUS Anos a a oe ee ee PEO 


. eee a7, lots 2, 38. ESO a Re en epee ees te cteorte net ; 36. 16 on 


oe Sec. 28, lot Danan 1.70 . 


a 148 N, R. 29-W.: 


“see, 24, Saher wee Mac 


z “fe yg In ‘accordance with plat approved August 9, 1933.. 


Or OReG. =, Vie ee Ee ee 
hie o * * gee. z Basing rity me 

en Sa See, 98, WHSEUNWH Ga entry Gass Lake 014586)... 20.00 fey Ske 
set. Blots 5, 6 ee oe 


142 N,, R. 30.W.: 


146 'N., “RK. 30 W.: 


. 140 N,, as 31 W.: 


oe a ae ? . DECISIONS OF THE ‘DEPARTMENT ‘OF. THE INTERIOR 298: ee 


ee. 15; lot 8," SWiSH ee OG 
he sec, | 16, NW UN W Wake ee ee eee 40. 00 ; ies e 
Crema: ia @ Pre ee 05. 
Aa N., Re 30 nals : : ees - a Pe tee 
12 N, R 2 W: se a ee ee oe eee : 
oy 6 ie pe ee ep 
oo ae Bonn nn nnn enn 2 
143 N. R. 81 W.: ee ee oe) ee 
, BEC, 9, iO: oS aR MANE ace - 18° fe 


sec..9, NW pms oe Rs tee ne 40.00 


sec, 10, lot. Bannan BL: 25 an 
IAG N, Be Gl Wor ee Tce, SO 
sec. 13, lots 6, Be ie es oe 93. 94. 


see. 26, NEYSWi, SEIZANWY4, SWYNEY (in entry, Cass Lake. 


i OUAGUO Vac, ee 00, 0G 
gee. 27, NEYNEY% (in entry Cass Lake 015097) 222-22 40200) 
_ see. 27, SEYSHIZ, SWi4SWi aoe ee 80008 ; 
“Bec. 38, lot BS na peritemmmnn ecrectiainte ye BOE: 
sec, “36, ‘lot Te ee i 


4 N, R. 32 W.: 


“see, 11, lot Ac aa Sc RRR RRP eT CE ST et 


iz ‘see.. 24, ‘lot annette ten ep een ey 


gee. 2 ee ee ee eee ea i 
: ee lot_1, NWYNWY nn OOS 


gee. iv lot ieee ees re ee se ed ee Oeil ut ee eee Os 
oo. gee. 8, lot 3 (Price of timber Gis ie ge as 
Ves Bees 4, NWY%SWY4------- porate tee St ae ee OO a 
gee. 5, lot ee i ee ee ae a 
«see. 5, SWYASE (Price of timber $25.00)----------_----- LL 40.00 
+ “gee. 10, SW ANE 2-222 40. 000. pes 
gee, Ai: HG Na oa ea ee ee ee 000 ee 
_t- Egee. ‘15, NSW, SEYSWY, SESE, Nene 007 

2 SOG: 16, NEYNWH, NIANEY, SEYNE, ERASER. Soe See wts. 240 008s oes eon 
EEL VOCE 28 SE SW My a te ee AO 
es plang pia ee ges entry Cass Lake giasee) 0.00. fe 











a ae _ DECISIONS ‘OF. THE DEPARTMENT or. THE INTERIOR to a 


, 24 PRU EWH ee ee te 40.005 





| or NWYUNWH, SOU NW io ee BD, O08 os 

. 28, lots 1, Dio) Sop ee Ee eee 2) 

os $e 29, lot. ees ne ens ee eet a) ee ee 

sec.'82, NWYNEY (Price of timber: BOS, 00) ——-— onan ns 40.00.00 2. 

sec. 32, SEY4ANWY4, SEYUSWY__-_ pet ee DONS 

ELE Be ¢. 32, SW448SE% (Price of timber: $600: 00) ORE SENG eaten 40.00" 

6,34; ‘lot 8, NBYUND4 A. AL OE 

eet ne Bees 88," NEYNEM, Swi, Da ere ae 240,000 
; 2 Ma N, Re 87 Ws: ar eee 2 ee et 
gee. 1B, IW my 00 | 

“sec. 80, NESEY merino A000 

Bec. BB: rN Was abi betel oe i ee - 


TAKING or SAND AND GRAVEL FROM PUBLIC LANDS FOR 
: | FEDERAL ‘AID HIGHWAYS - 


“Opinion, September 21, 1933 


oe Manx Laws—Lanps Supseer 70 ‘Location, Bro—Derermrnine ‘Test, ee shecs 
s In ‘the slut! ‘on of. the question whether lands containing a. given mineral . 


3 NEYNWY4 eves el pees eo Se ee ee 40. 00s. 


“substatice are: subject. to. location. and purchase under. the- mining laws, the — = 


_ test: is the marketability. of the Be oduct, which ‘test has been consistently 

econ " applied by the. courts, = | | ee ee : eae 

Peg a eto Laws—Deposirs OF. SAND. AND Guaver—Manxeraninsry : THE Tes r Gor. tae 
“ERNING ‘Location AS ‘MINERAL Lanp,- ms | ee 





No. logical - rveason- appears: for: Siserliniiating er eens detioatts of rand and os . : 
gravel, if: marketable. at a profit, and other. low-grade. deposits of wide. ne eee 


"distribution, cused for practically the same or. similar r purposes, which meet ces ae 


this: test. 


~~ 3 


oe 7 Laws—Sanp - AND "Graven: ‘Deposins-~Matxeranrirry-—Drsposinion: AB: = _s - 


_Propwcrs:. OF ‘AC PLACER Ciam. 


“Sand ‘and gavel: which ean” be: ene cpa. “dnd. marketed . a : ae 
- profit, ‘obtained: from. land that. has been. duly located. as. a placer ‘claim, tate - es 
may. be: disposed of for. use, not only on Federal aid highways but for. r other he ask 


oe lawful ‘purposes. | aan 7 ac oo ee mn A 
~< Pass Aw. “Hg Wa¥S—APPROPRIATION: OF oe AND Graves. FROM Poputc 
ae 'DomaIn—PayMENT NOT Requinep—Sare_ BY: HINTRYMEN. a ete: 
While. there is no law. authorizing the remoyal ‘of gravel from ‘the pibite 


i eos domain for public roads or. highways, except as provided. in the Federal ie 

fag Highway. Act, in view of the fact that public roads and. hig ghways. are ‘a : = 

public. ‘benefit, it: has been. the. policy of the Department. to ‘interpose. nou ae 
. Objection : to. the -Temoval of” such material from the_ public domain ‘bye © 





‘att “money: being held. in: escrow pending final Aisposttlon of his claim. Lee, = 


Paton ‘Dectsion OF ‘DapaRTMEnt REAFFIRMED. - pet sts 
| Case ¢ of ft Layman, et a. vw EMis. “(6 L. ‘D. nM) reaffirmed.’ 





State and county officers for ‘road: construction purposes, and this without — ae 

ey payment therefor, so long as there is no substantial damage to the property; . > 

0 and-a: practice: has - ‘long ’ obtained permitting an. entryman to sell sand or 
“> “gravel for this purpose from the lands embraced in his claim, the. purchase ee 


a Bae 2 "DECISIONS. OF, THE DEPARTMENT. or THE. INTERIOR a “805 ca 


ee Baws, Acting ‘Solioitor: is aT an ee eg 2 
By detter of September 2 5, 1983, ‘he: a Acting T Director of pTivebtiige: ee 


= “tions has requested. my opinion upon. certain: questions propounded oe i 


‘ by ‘Special: Agent in. Charge. Bywater at Santa. Fe, New. Mexico, sates - 


 relative:to the propriety: of the practice, stated. to prevail in. this: 20. 
eee wand. the, Salt. ake Field . Division,: of collecting trespass fees for. eS 
-* “gand”and” gravel ‘obtained’ from: ‘the. ‘public: domain‘and“used’in the 
_ onstruction of Federal aid. highways. . 'Ewo..cases. are specifically .. 
_.+ ‘mentioned’ where sand. and gravel were’so taken and used. In one 
.. sease the State of: Arizona sought refund of $214. 48. collected. by the 
Field Service for sand and gravel, supposedly taken from land'em-. 

'. ‘braced in a stock-raising homestead entry, but later ascertained to” 


be: i public. domain,” and used on @ Federal aid highway. Refund — “ or 
was made. by. letter of August 28, 1983. In the other case, the sand) 


as sand, gravel. used. on such a. highway 5 was s mined. and removed: pune 1 a 


_ 2 ‘placer’ jhining location. . are 
-: The, Special: “Agent: Fafors: to nee case tae Tien eb a We: _ Elis pen ioe 


1 . (59 LD: FI4). and expresses disapprobation | with the action there. ee 
taken in overruling Zimmerman vi Brunson (39. L.D. 810) and refers 


‘to the latter as in harmony with. Hughes v. Florida. (42 L.D.401) ae 
and to: both of these. cases as In harmony with the attitude of the 


| i courts, expressing: the” view. that. the “ present. rulings 2 of the De- : ie 
Chas ‘partment. involve: the: consequence. that. it has “no. right: to collect. ee 
ne trespass fees for the mining of sand. and i gravel, even a though it: ee a 


oe : : in conflict: with a homestead.” ie er eee 
A further opinion is expressed “ “ nate ie is. nee me: -attitude of the coat 


- cs one to wish to. collect: trespass fees: from a State which ‘i is. 3 7 
using: sand. and gravel, allegedly. mined i In spe) for the construc- Cee 


a _— tion of Federal aid highways.” 


Os ti icone et al. an . Ellis, apr, the e Departnent hela 1 (ela) - = _ 
ea ae that— 7 : 


~ @ravel i is: such substatice as possesses economic value for use: in: ttade, onan bE aco 


a Petes the: sciences,. and in the: mechanical or: ornamental arts, and: ig: class!- ek 


hae : age asa. mineral product in trade. or: commerce.: oi aga sae 
“Lands . containing deposits: Or gravel which can: be. Nectenciea., ees anid: Wy ee 


nis “Gnarketed ata profit. a are mineral lands * subject t to location and | entry, under the. a 


ue : Dlacet mining laws. 


The reasons for the abave- stated oonclusions 4 were s alaborataly: roe eee 


a3 forth: in.'the opinion in the case and. need no restatement. here.” Teh oo 
es oes suffices to- observe that, 1 upon examination of this case it appears that ee 
ee the. Department | followed and. applied the principle’ which ‘it had. io ie ee 
eas applied i in other. cases. there cited, involving: the. locatability: ofother = 
- oJkinds‘of: commonplace stoues used for construction and: manufacturing oe 
Je. purposes—the s same principle that had been consistently applied by 

Pa the courts, namely, that i in the. solution of the eee are whether. lands: ee 


. igs 


ig 7 “DECISIONS OF THE. DEPARTMENT or THE INTERIOR - “10k ee 


- containing : a given. mineral: substance were. subject: to” ‘Jocation aiid’ : . an 
 ihase under ‘the mining ee ‘the, test, was” the: sepaneuor a 


- of: the product. 


“It was péinted. ‘out that there was no. eee Yeason for discrimi: : in 


pe between sand and gravel, if marketable-at a profit, and ‘other 
low grade deposits of wide distribution, used for practically the same — 
or similar purposes, which ‘also met. the same test; that. the distinc- 


~ ‘tions assigned in the Zimmerman’ ‘case: for excepting sand: and. gravel — 
- from the rule were unsubstantial and. that the doctrine of. that: case + 
“had been eo, criticized by the: leading: text- writers on | the a oy 


mining law. 
The main obj ection’ that appeared to the applivation- of this’, prin- . 


eile. to such commonplace substances as sand and gravel, was that it a 
_, would ‘render. facile the acquirement of. title to numerous areas con- gaa 


_ taining sand and gravel for other purposes than mining, but this. 


obiertion may be urged - with as.much reason against other . mineral | ae 
_ substances of wide occurrence and extent which under the same limi: © 

_ tations and qualifications are locatable and. enterable. under the = 
a mining law, ‘such as, for example, limestone, marble, gypsum, and 


- building ‘stone. Furthermore, the objection. mentioned is. not of: . 


much force when it is considered that the mineral. locator ‘or: appli- ae 


cant, to justify his possession, must show. that by reason of accessi- 


“pili; bona fides in development, ‘proximity to market, existence OE fos 


. present, demand, and other factors, the deposit is oe such value 
that it-can be ‘mined, removed and disposed. of cata: Beotti| Cases 


have been frequent | where the Department has refused patent olands 
- eontaining: the mineral ‘substances. last. mentioned: in. abundance, nan 8s 


oe where the evidence as to the value of the deposit was. insufficient. or 


_ decking No reason is: seen, therefore, to overrule the case: ‘of Layman 


et al.v. Ellis. It follows that sand and gravel. which can be extracted, 


“removed, and marketed at a profit, obtained from land that has Dean: ef 
duly and properly located under the mining law. as a placer claim, 


may be lawfully disposed of for use, not only on ‘Federal aid. Be a 


Rhett ‘but for other purposes. 


“With. respect to the question of | the ees and ee of 
i “collecting: from the State the value of sand and gravel obtained — 
__ by. it. from the open public domain for use on. Federal. aid highways, Co aos 
"it appears, that the Department has ruled: on that. question in ee 


identical case cited by the special agent. By letter “K” 142770 


- from the Acting Commissioner of the. General .Land Office to i: oe 


Director of. Investigations, approved by. the Assistant Secretary, | 


; - August 298, 1933, it was held that no payment. should be required _ 

2 : of the-State Highway Department of Arizona for the value of gravel 
taken from public landvand used by it ona. publi¢’ highway: ofthe: 

“Biatey ee it did not then | appear that the ee was used on 3 ca 


Oe Baye® ‘DECISIONS or THE ‘DEPARTMENT ‘OF THE INTERIOR a 297 fy ee 


= ‘Wedeial. aids highway; and: directed’ tint: cs sum 1 of $214. 48 ‘collected a ae 


’ from the: State Highway Department in payment for the alee mea co 


- returned: to it. In that connection the letter stated : 


“Section av of the act of November. 9, 921 (42° ‘Stat: 212-916), known. as ‘the a 


| “pedarel Highway Act, provides: for the use_of. ‘public lands for rights. of. way 


i> 2Or materials, in’ comnection with: roads constructed under the pen of ‘that anon 7 - 
Po RRO EU SBE. Sosee. 5 <3 — 2 | | ee. | oF es 


* fo appears ‘that! the. gravel first above. referred. to” was" “taken: for: mold. con- © : 
struction purposes. but it does not appear that it’ was removed in connection. 


With a highway. constructed. under the Federal Highway Act, and. under: such es te 


circumstances the removal of the gravel was not ‘authorized by. said act. 
There is no law authorizing the removal. of gravel. from the’ ‘public. domain 


for publie. roads or highways, except as provided in the Federal. Highway BCte$- oS ee 
In view of the fact, however, that public: roads. and highways are a publie ae. 
2 benefit, it has been the policy of this: Department to interpose TO: objection to a Se as, 
the removal of ‘such’ material from. the - ‘public. domain by State. and cou 


a officers, for. road construction ‘purposes as. Yong as there. is no substantial. damage. 


“te? the’ ‘property, ‘anthongh's a persatt: specifically: ‘grantliig such privilege cannot _ 


=a be. issued. 


oh a! policy has also | grown. Upy. after repeated ‘requests, to’ permit an. Shuyan | ce 
ae Tes sell sand or gravel, for construction or repair of public roads and highways, ea ee 
from: the lands embraced ‘in his: pending ‘claim, ‘payment: for ‘such material pie ce, 


to be forwarded to this’ office and held in escrow ene final disposition of - 


. the claim: 


No substantial. cbjedtion is ‘pondsived. to: the: continuance: af ao os 


| aoliey outlined in the letter with. respect to the. sand and gravel 


. taken from the public domain by instrumentalities of the State for — oo 
use on State highways,. and the views there. expressed’ seem suffi- 
ca ciently. clear for guidance of the Division of. Pavestigations) in future aot 


like cases. 
- dapppored: 
* Oscar L. CHarMan,. ee 4 
A idiaias oes 


“HEIRS: oF MARY ROGERS: 
“Opinion, September a1, 1933 


ae Inprans—INHERrraNcE—TerBAr, Memnrrsuir: , oy ESN, ee i 
‘Upon. ‘the: death of an Indian, the right of inheritance. in. his property-i is. con- 


trolled. by the. laws, usages and. eustoms of. the tribe. or. nation. of. which a a - 


he is at. the time a member, whether by birth or adoption. — 


oe Inprans—INwERITANCE—TaIpaL ApoptioN—Rrcut TO. Benertrs. 


re The. absence, in an Indian: tribe, of: any. law, rule. or custom of inheritance, Pe 


would: not preclude a “Imember of said tribe who. had: obtained adoption. into 


. anothers -tribe;.: the: latter: shaving.’ Jaws ot: inheritanée, ‘from: obtaining the - eae at 
- denefit of inheritance, even though the ‘property’ involved was a 1 benefit. po ae ft 


conferred. only ‘Upon members’ of the tribe > abandoned. 


ae ae “DECISIONS oF THE DEPARTMENT OF: THE: INTERIOR or os 


- Txp1ans—Cnpnonme, Nartoy—Sraromus! OF Descexr AND _ Disverbenios--Laws Ge 


OF. ARKANSAS. APPLIED. 


“Gnder authority ot successive , treaties with the Cherokee Nation, ; these Indians ‘ pan 


> passed and administered their own laws, including ‘statutes of descent, 


| aie October. 1, 1898, and-by the Act*of May 2, 1890, (26° Stat. '81);- the a 


laws. of ‘AY kansas: were ‘extended to Indian Territory: - H eld, that upon: the 


oe cs a death; intestate, in 1888, of ehaly Indian adopted into’ the Cherokee Nation; : eo} : 
the statutes of descent of the Cherokee Nation would govern her estate? 2. 


ee and upon the*death ‘of her: ‘husband; also: adopted” into: the: Cherekee: ‘Nation, = an 


- ine 1901, the: e laws of Arkansas: relative to descent. and distribution would eye 


“8 ~eontrol. me Te | | pa) Pt | 
" Inprans—Lovat ‘SHAWNEES’ Crvit. Wan , Giars Aer or Dromsim 22, i927 ing 
<. “TRIBAL. AvopTion—INniERITANCE—LAW GOVERNING. 2 tale ee 
ae Shawnee Indian woman. entitled to. share ine the abpropita tion. made by. ‘Con: : 
sABas gress: (Act of. December 22. 1927) in. settlement. of Civil War claims. of | 

(certain. ‘Shawnees, . Was - adopted,. ‘together with her: husband, into. the 
_ Cherokee | Nation, where she died. intestate ‘and without . issue in 1883, 
, Jeaving a. husband surviving, who: died in. 1901. . . Hela, that. the tribal laws. ns 


~~ <of* the’ Cherokee . ‘Nation< covering: mbheritance,* at: the: date: of: -her)-death,, ~ 


applied in ber. case, ‘and: that -her approved claim against the. Government, - 
~~ although originating while she was a member of the Shawnee.tribe, would. 
be governed, in the matter of. inheritance, by. said. laws. of the Cherokee 
_ Nation. | tie Le at a ee ; ae eee ee does 
INprANS—JuRISDICTION—D1senrBUTION: OF - Oneroxen ‘Egrarss. 
cane cases of Nivens ve Nivens (64 S. W. 604; 6 Id, a4), and- Jones: V “Mechan 
AL; US. 1) cited . and. applied. beasts 


| Wars ‘Acting Solicitor :. Jee ese} ail at eS pee 
“You: [the. Secretary, of the: Anterior]: have seeqiiesteda an. Viopinidts 


“upon. the question of what: laws govern in the’ determination’ of . 
heirs of. a Loyal. Shawnee Indian who ‘Sppartndly had been: ——: : 


as a member of the Cherokee. Nation. | | 
- The. facts‘ in the case’are briefly as’ follewa:: oe : 
* Mary, or Sally, Rogers, No, 118 of the: Loyal: Shawriiee. Indian’ 


| Tribe, died intestate in 1883, in the country of the. Cherokee. Nation, 


and it. appears that she had been adopted as a member of that. _ 


_ nation. She was without issue | -but. left. ‘Henry F, Rogers : as’ “her — 


oy Ss surviving husband, who died i in 1901. ho ee 
In the act: of ‘Decanber 99,, “1927 (45 ‘Séat: ae 18) nek aE Fro sg a 


= oe made to ‘pay the Civil War claims of the Indians of the Shaw? — a. 


nee Tribe and for the: disposition of the estate of Sally. Rogers:the : 


eas 2 Department determined her heirs on ‘March’ 1, 1932, in. accordance. 
i with’ the laws of the’ State. ‘of Kansas. On ‘February’ 2,°1938, the 
Department. approved a. recommendation by the: Commissioner: of aes 

~. Indian Affairs that: the case ‘be not’ reopened. - A petition for 3 ‘Te ae 


cee ~~ hearing i is now pending.. eg ae 
Under treaties. with. the Cherokee. Nation a Tadiane. had: the. atin 


ee “right ¢ to > pass: ‘and. administer. their: own: laws: until: October-t, 1898. aoe Pe 


eae ey ’ ‘DECISIONS: or THE ‘DEPARTMENT: oF: THE: INTERIOR FBG a 


Oe ee. Stat. gti, 14 ‘Stat. 799, 96 Stat, 81, and 30 Stat. 495. ee 


i "Cherokee Nation had: their own statutes. of: descent.’ . oe 
_-. By section 81 of the act. of. May 2, 1890 (26. Stat. 81), ¢ the laws ee 
i of ‘Arkansas were extended: to the. Indian ‘Territory so far as not: 


eel aoe : locally inapplicable. In the act. of: J une: 28, . 1898. (80. Stat. AGB 
_.» it was provided. that on October 1, 1898, the tribal: courts should:be 9 3. > 
~~ abolished and all cases pending therein should: be transferred te they ee. 

ae, United States courts. “It. ‘was held in the case of ‘Nivens v.. _Nivens- - ee a 
a ws (64 S.W. 604, 76 id. 114) that as the courts of the Cherokee: Nation ff 
had been. ‘abolished. by law and the laws of. Arkansas. relative to 20 

~- descent and distributions. had been extended over the Indian Terri- 7 





ee tory, the distribution: of ‘Cherokee estates must be. had: under the i 
_ Arkansas statute, a 
In thé case of J ones. v: M ae (1. U. 8. 1». a was shield that “When aoe 


. a member. of an Indian tribe, ‘whose tribal: organization was, still: ae : a 
oe recognized by the Government, died, the right of inheritance in his: Pon ae 
“property. was controlled by the laws,: usages and customs of. the tribe oe 


ak by. any State law. OF. ‘by: any action of the Secretary: of the a a — 
rie Interior. | le San 
The nding Office. and’ ie sbaenciae have herstotore token as Be 


view that the estate: involved came to- Sally Rogers as. a ‘Shawnee -_ 
Indian, and. that as the Shawnees’ had no rule for the descent. of if 
property. and. as. ‘the: death occurred. in the Indian Territory. prior ‘ 


~ tovits: organization. in 1890, the. law. of: Kansas should. ‘be. applied, cae : = 
_ This was ‘based: upon the provision in: section 5 of the: act. of: Feb= 0 
 ruary 8, 1887 (24: Stat. 888), that “ the laws of the State of. ‘Kansas as 


regulating the descent. and. partition of-real ‘estate shall ‘so. far as. 


o practicable apply. to all lands in. the Indian Territory. which hay : | : 


: bet allotted: in. severalty. under the: provisions of this act.”. 


No real property is here involved. It appears that: Sally: “Rogers. : : 
me ‘and her husband were adopted and became ‘members of the Chero- gis 
kee Nation... As Cherokees. the laws of the Cherokee. Nation applied Me 


fe to them, and even’ ‘though Sally Rogers had’ an. ‘approved - claim ce eears 
ae against the Government, which originated while'she was. a. Shawnee, ag 
her status: as. a Cher oles at. Ere time: of her death. would not pes 


affected. = ee 
-TLam of the: opinion that’ Gracmuch as. a Bally’ Rogers. aad: Hee. hug! ee 


. hand” ‘were adopted as: members of the Cherokee Nation, her estate. ~. - | 
eae passed in accordance with the laws of that.nation, and the heirs of oe ay 
7 es | thé husband, Henry F. Rogers, must ‘be. determined: ‘porondling. toss 

a the laws of Arkansas i in force at. the. time > of his death. Cok eae ice 


Approved: 
ee A. Waireis; eee 
- oe ve _ First Assistant Seer cary. 








B00" "DECISIONS: OF. THE. DEPARTMENT: OF THE VTERIOR e irs ae 
RAUL: AMANN: CLAIM FOR’ DAMAGES. 
“Opinion, September 28, 1983. 


“Nanrowan, PARKS, Burrnés AND. Rusmyarioss—Cranse FOR. Damage To > Por 
- ERTY—AcT OF. DECEMBER 28, 1922. se . esse ALS 


By: the terms of: the Act of Décember 28, 1922. (42. Stat. i066): the ead aps ‘am: - aa 
see Executive Department. ‘of the: United. States -Government, -acting...0n. te © 


bes ; behalf, is authorized to - a. “consider, ascertain, adjust, and determine any 
elaim accruing after. April 6, 1917, on account | of damages to or loss: of 


privately owned property, where the amount of the claim does not exceed 


oe $1000, caused by the negligence of. any officer, or employee: ‘of the Govern- : 
ee ‘ment acting within the scope of his employment; ”” the amount. found due 
note LO be certified to: Congress as a legal claim for payment, but no. claim to | 
be considered unless presented within one year ‘from the date of ‘its 
accrual. mae # > oo : 7 


ie a ‘Narrosar Parks, Mro- Chara OR SDan aan “f0" “PudPpaTy—Eacrtoven OF THR ae 


-UNTTED: SraTes—NEGLIGENCE—AcrT oF DECEMBER: 28, 1922. 


eae ; ms An employee of. the United ‘States, in. the course of employment. for. ad: 


» ora © on behalf of the United States, negligently. caused. injury to the private 
ate automobile of a private citizen lawfully. upon ‘the public highway,. the 
svt. . - damage amounting to $275. 76, to ‘cover repairs. Held, That a claim ‘for — 
. >. this amount; under the circumstances’ shown, comes within the scope: of 7 


the Act of December 28, 1922, 
ee iF AHY, Acting Solicitor: ee ee 


=. You [the Secretary of the Taisen age pare to me- 5 to 
oon the ‘records accumulated by the Office of National Parks, - 


aoe Buildings and Reservations. relative toa claim of Paul Amann, ‘ot | 
Livinston, Montana, in the amount of $275.76, to cover repairs 


1983. 


on incident. to an accident 1 near " Yellowstone N ational Park, J uly: 29, 


A ‘aovemmik Dedze. Lton ae No. ‘51, ahs ae Tom Hall, | 


ne type mapper, collided with a Packard sedan, Montana, license 30-062, G 


driven. by. Kenneth Amann, of Livingston, Montana, son of tie i. 
. claimant.” ~The automobiles were ‘traveling on the road from Tower _ 


i Function to Cooke City, Montana, and the. accident occurred: at a | . 
curve a little e below Pebble Creek, at 12. O05. p.m. The weather was 
"favorable. and the sky clear. The curve was sharp and the road only oe 


Pee feet. wide. ‘This would give ‘to each automobile a » width. of UA oS 


. feet for driveway. 


The evideiice faite that a Gonaneny eeucie was driver: at ; : 


| = pe speed of 25. to 30 miles per hour, and on’ rounding the curve the | sae 
ee dri ver Saw the Packard sedan approaching him, and he claims it was 


hear the middle of the road,. ‘The measurements taken: indicate: that 
ee: ‘the Packard sedan was 614 feet. from the cut bank, and therefore the 

os driver thereof would have been using 81/4 feet of the roadway. To — 

The: right of the driver of the sedan the roadway dropped off suddenly; » 


ne ast the: Toad. was. filled « on: that side. Tf it is assumed. that the oe oe | 


P 
to, 


eo a hae DECISIONS. oF: ‘THE ‘DEPARTMENT OF THE. INTERIOR BO 801 eg 


| : - ere was “ “hogging the road: : he woiild’ have been over fone one. ; i : ; | 
foot, and ‘there was sufficient space. between the sédan-and the cut... 


a “bank to have permitted the. Government. truck: to y have “pam i beteren eo, 
the sedan and the cut bank. se Caer oe 
. The immediate cause of the injury to: thie pr ite. car: was. ae to ae ee 
the sudden: application of the brakes-on the Government. truck, ah 
. whieh: caused: the: hind: wheels: to: skid: and: throw the: rear: end. of: the: Sy 





against. the: left: 


ft - front: fender: aud’ wheel of the sedan... T£€ the ae : a 


| diver o of. the. truck. had. not. applied his” brakes: he could probably te 


> haver ‘passed ” ‘the’ other ‘machine without injury or accident: “The te we 
. Toad on which the cars were traveling “was infrequently | used and this. — ; . ae 
Bis evidently caused the. truck driver. to believe that. the. way was: unob- pes 


-gtructed:and he attained a speed unwarranted on a narrow y road. 20 2 


; surfaced with gravel. 


In cases like the. one ‘presented the: dee. “Seeqisontly es ‘pee = hope 


| oe small ‘statement of fact. ‘The tr uck driver applied the brakes 


suddenly, as he said, to prevent, a collision. ‘Tf the roadway between er 
the sedan.and the: oe bank -were sufficient to permit. the. truck ton 
“pass unobstructed the driver was. unwarranted. in applying his -. | 
.. brakes, ‘thus. causing. his. car. to. skid. The. maps. submitted by the: 2.002: 
: claimant: indicate that. the truck, ‘after. skidding» into’ the ‘sedan, fee : 
“righted itself and passed between. the ‘sedan and the cut bank® and a 
-proceeded a considerable distance down: the. road, turning toithe: oe 


left. and running off the roadway, thus: deménstratine conclusively 


that there was sufficient space between the sedan and the cut Wiesieg ae 
-. to permit the truck to. pass: on ‘its:side of the road. - as a 
The: amount of damage. tothe: sedan: i is: ‘eVidented etic. of oe 
the cost to repair. the machine. | There | is no claim made for the. 9) | 
inconvenience to the. people- in ‘the machine or for. transporting: it. Brite 
in. its. damaged. condition. toa: place where is:could be. repaired, 
While the repair parts seem to be Meh, priced they. are not extrava- or 


gant. for a Packard sedan car. 


_ By the act of December 28, 1999 (42 Stat, 1066), hie hee of a ve. 


Coe, Government Department i 1s authorized to consider, ascertain, adjust. Cas 


: and determine - any claim on account of damages to and loss: of: ‘pri- oe oe 
» vately owned: property, where the amount: of | the claim. does. MOP 2 
_.exeeed $1000, caused - by the negligence of an officer. or: employee: BE 


oe thes ‘Government: while acting within the scope‘of his employmént, ©... 
: In this case’ the driver of the Government: truck was an employee of | co 
+. the Government and was? acting within the scope of his employment. > 
at ‘the time oF the ‘collision between the truck: and the peratey ee 


owned car. : Be eee 
Teds my opinion’ ehaig he slidin ie ‘Paul’ renee in: thie. sum. of foe 
2 $075 76 arises on account of ‘the: negligence’ of an eniployee. of the oe 
Bt United States, ache: within ‘the scope. of his eaployment,: and a th a. 


ao 








aes 6 OZ “DECISIONS oF THE’ “DEPARTMENT OF: THE. INTERIOR: a “yok. 





Td oe is, by the: approval Ge the: Secretary fo: (ge opinion, aja aa 


q S - and. determined: in the amount stated: in favor of Paul: Amann, ¢ of. 
ee of Bivingainy Montana. ~ Re ese aS. ra te, Ag 


Ogaden Mee 
“Oscar: i Craparias, 
| Assistant Secretary. 


IMPOSITION oF FINES, ‘UNITED. STATES PARK ‘POLICE 





_ Opinion, September 23, 1983 


po ON Natrowan, Panes, ‘Burptnes ‘AND. “Rusmevartons —Regucations | AND , Procepune 


Nor NAMED IN REGULATIONS. as : a eee 
No: ‘statutory authority. exists for. the iinposition of ‘fines ‘upon weap of = “og 
the United, States oes Police who aagIat: the park. regulations. sitiposed « 





wsttae 


| oe ‘Narionar, ‘Parks—Avtsonrry ‘INcIDENT ae nance ‘AND: ‘Conrror n-Ker or . 


-Marce 3) 1988—Execurrve -ORDER® OF" JUNE. 10," 1933. 


a “the | oe “charge: and control’ ” of: the park. police authorized by. the: Bxecutive 
“order: of. June. 10,- 1933, to. give effect. to the Act. of March: 8, 1933. (AT. 
Stati. 1517. Jy: includes | ‘the. power: of appointment, swith its. incident, the 
power: of suspension. and removal, “but. does not’ ‘include the power. to fine, 
such. power: not being. incident. to. the: power of appointment. — 


oa “oNimona Parks—Acr or J. ULY Ay 1898—INTERPRETATION—FIELD OF Orenarton. . 
The ordinary ‘and reasonable ‘interpretation of the. Act of July. 1, 1898. (30 o 


Stats 570), makes: it: one. relating. to the admission: of. the. public. to park. 


- GOVERNING | ‘PARK. ‘Potice—IMPosrtion « OF. ‘Fiyns—PUNISHABLE. oN: ae 


|. ‘grounds, their. ‘eonduct therein, and: the ‘extent of supervision over such 


«grounds | in that: connection, and” ‘not to policing. : It supplies. no warrant 
a 2 for assessing fines against the: members of the park police force for offenses 
oe against: the. regulations ae ‘to them as: members of that force. : 


pe Cover Drctston ‘Cire AND: APPLIED. 


Case of Burnap v. United, States (221 v. Ss, 512) cited and applied. 


a. - _ Fanr, ‘Acting Solicitor: Ce ie Se . 
Pursuant: to your. [Secretary. of the iteriorl ‘redquest ‘of. Augnat. a 








ne gg? ‘J have carefully. considered. the legality. of the proposed. pro- a 
“cedure for the punishment’ of. members of the United. States. Park | 
oe Police: force. who have been. found: guilty of minor offenses. against 
ee - the. regulations. imposed - ‘to. govern. their. conduct. This’ proposed res 
- “procedure : involves the. levying. of a cash. fine, the amount. ofthe fine |) 
tobe deducted. from pay, and. the offender to. remain on active duty. oi 


ea . Procedure substantially the same as that. proposed is already. in 








: use. within the organization of the Metropolitan. Police of. the Dis- < . 
cg Ariat of. Columbia. But. authority. to: discipline. members. of that. aor 


polite. force ‘byt means. of ‘the imposition’ of a fine: 1s F oepresaly. Bro. eo 


ae ae “DECISIONS: OF ‘THE. DEPARYMENT: ‘OF TEM: ANTERIOR BOB : 


_wided: by statute: (Bt Stat: 901): here ti ‘is. no: wich’ withonity for: tis <4 a : 
Heegoettion: of fines: upon: offending: members. of: the- United States ao 
Park Policé: > ‘The: mere fact’ that. the: statutes: relating tothe: Park) 
~ Police do. not: authorize the: imposition: of fines, whereas those relat-. 


aes ae to:the. Metropolitan ‘Police: do, is in ‘itself a, possible. ground’ for ene 


concluding that the proposed procedure is illegal.:. By providing: for oe 
the fining-of an offending. member: ofthe Metr ‘opolitan. Poliée- force, ie ae 
' Congress: evidenced not ‘only its intent. but also-its. recognition | ef the 88 
~ possible: need: for: the: enforcement. of discipline: through the medium, ee 
-of power to-impose. fines. and. its, recognition: of some need :of specific a 
- authority granting that: power... By: omitting- a ‘provision. ‘regarding ~ cee 
. dines in. the: subsequent, legislation forthe Park Police, Congress may 
be ‘said.to have evidenced its intent to: deny authority to. Lae Bue ae ae 


on offending members.of that police. force.’ 


“Another: possible: basis for objection to the proposed i impos tion’ of es 
flies tobe collected by withholding: sufficient port.ons of the offender’s. > 
salaries. is.that. such a. withholding’ of salaries. constitutes, in: effect, 
aoe reduction | of: salaries, unwarranted and” ‘illegal. because definite es 
- galaries: for’ ‘the: members: of’ the: ‘Park: Police: force. have been fixed 03" 


by. Congress. ‘without. provis:on’ for variance and: without: any ‘Brant | 

ot authority to assess fines to be collected therefrom. : re 
‘However, I: do not base ay Ope: a either: of those possible a 

_ consider ations. . | : : 
At common: law several ixpes: of punisinent were ro étiplayed apnihst 3 


ae ‘eriminal. offenders. . One: of: those: was, the: Amposition. of a fine. “No 
»statutory" authority: was’ necessary: “But that was. under .a. system Of es 


law.in which. the offenses. themselves: were not: set’ out in statutes. ASS 


_ transition,’ of course, has. been made to:a rather different - system, i) 


ander whith most, offenses: are governed by: legislative: act. It is:true™ 


» that most. of the. common. law. concepts | regarding the substance of | eee 


- the old offenses’ have. been. preserved; but the: concepts ‘relating to” 


- punishment have: necessarily ‘become: changed as a result. of the com: = ‘ ‘ 
~-‘maon- practice: of ‘providing specifically. for: puriishment: ‘of a ‘cer tain a 
“Idnd i in connection with: and individual . offense sa ‘out: in: ‘statutory ee 


form. 


Tha! Latatute- ‘acing ‘an® OSES" “fails 6: 5 provide petite jpunigh: os 


*aent, the courts will usually: turn back. to’ the common:law practice oe 
to. discover. what punishment. might be: ‘meted out: thereunder. | One — 
sucht possible. punishment is the imposition of .a* -fine. ” “But: it: the. aaa: 
_ statute: prescribes the: method of punishment: for: the: offense, asis 
~usual,: that: ‘uniehment, and ‘that: seen may, be imnpotied: Epon: the oe 


offender. 


Inthe ates: rélating.t +6 ‘thé. United: States Park Poliee't no. oper: “ 
“ticnlar regulations are: prescribed violation’ of:which shall constitute 
oa “punishable. offense. However, the: charge™ and. control ” 2, of the Ses i: 


one 804° "DECISIONS. OF: THE- DEPARTMENT. OF. THE: INTERIOR fone : 


: oe : pee Police: is enti ina: dir entol (whose: foritions are’ now ; ineludaa’ o 7 7 
«+. within those of the Office of National Parks, Buildings, and ‘Reser- 


oe = oss vations of.the Department. of the Interior under the Executive order ca 
of June 10, 1933,. pursuant: to. the authority of the Act.of March:3, 
ee 1933. (4%. Stat. 1517 ye - Under that delegation | of char @eand. control * : 


: oo there-is created ‘the. power. to regulate the. conduct. of the members. of ee | 


| . ae the. force, - As. -there,. then, any. provision. for the - ‘punishment « of, 
tele offenders against such: regulation? - In my-opinion: there. ds..Wath © 
*. the charge and control? © of the: Park: Police force: “passes: thevpower, 


eae appointment. Atsis: well settled that: the power to. remove from ie 


4 offies; in the absence of | statutory. provision: to- the: contrary, 1s: an 
ee, incident of the.power to appoint; and:-that the power.of: suspension 18 — 
an incident ‘of the:power of removal... Burnap. v. United. States, 25S. 


US. 512, 40 S.Ct. 374, 64. L.Ed. 692.» Thus it- appears that. the only om 


reasonable: construction. of the statutes relating to the: Park Police, - 


: . AS ' they. stand, is.that. they delegate the ‘power of: ‘regulation: to the. 
ees officer in ie ge, but. that they themselves. ‘set up the: ‘punishments 
to be inflicted as those: incidental to the power of appointment. : The - 


power +0. impose ‘a. fine is not incident to the power of appointment. | 
- Such. being. thecase, no,-such. punishment. can be. Amposed in. the: 
absence of ‘some’ ‘specific statutory authority. ©. : i 
' Jt is true, of course, that. dismissal. and suspension from office are ae 
not...“ punishments ” within: the meaning of that’ term as used in 
the criminal law. But-neither is the administrative. control of the 
; personnel . of the Park Police. strictly a matter within: the scope of 
the criminal law. Yet the analogy is close... Dismissal or suspension 


of an ‘officer. for. violation of the administrative regulations governing _ 


him-is-as ‘clearly’ a “punishment” -ag-is:the imprisonment:of,avcitizen ,. 


| for: the violation of a criminal statute. Dismissal or suspension from 
7 office: is not. a punishment for violation of the criminal law because 
it: can not: be; the court has no control over the employment: of an’ 


as individual pe But as to:members of the Park Police it isa 
_.. form of punishment, and an. effective one, to > be meted “out by the ae 
| proper: authorities. | : Ds 


As to members of that ae ce chee are adniuieie tye rales of | 


| =< eotiduet,. for violation of which the punishment might be. by dis-. . | 
| missal. from, office;.or. suspension from: office, or. fine; and:so'on, AS! oO: 
- to.individual members of. society there are ‘statutory. rules. of con- a 

-. duct (the “ ‘Criminal law): for violation’ ‘of which | the punishment — 


chs : es might - be death. or: imprisonment or fine. “Equally: applicable to i 2 
. |. both situations is the well established policy which dictates that, 


ae = ‘when certain punishments are specified in the rules of eonduct, ae oa a 
os unpr escribed: method of punishment may be inflicted: - ak ens 
-Nor:does section 6 of the Act.of July 1, 1898 (30. Stat, ‘510) Gait 


= the authority. to: impose: ‘nes upon. members of the forée. eens ee aN 


1) 
an : 


© MRE OS 


ie 34) = DECISIONS: “OF ‘THE DEPARTMENT. oF THE INTERIOR BOBS 28. 


| “against the regulations governing their conduct, ‘That section rosie os 


as: follows: 


“That: the said Chiet of. Engineers and’ the ‘gaia Commissioner’: are hereby a ae 
authorized: to make all. needful rules. and regulations for. the government and. ae 
_ proper. care of all the public grounds ‘placed by this Act. under: their. respective Spb OP aes 
_. charge and control; and to- annex. to: such: rules. and regulations ae ‘reason- ee aed 
. able penalties as: will ‘secure, their enforcement... : : 


Even though the powers granted by this. Seaton io come ie fost: ‘- : a : 
“inv certain, officials: ofthe: Office,,of , National. Parks,, Buildings, and. a 
“Reservatings of ‘the: Department ‘of the Interior, by various “trans-. 0 8 


fers of. authority, and even. though. the phrase “reasonable. penal- i 


ties”? may be interpreted - to include the imposition. of fines,” ee 
statute is not: ‘applicable to. the present: question. The ordinary xh Ys Ga 
reasonable interpretation of. that. statute makes it one relating to 
‘the admission of the public ‘to those grounds. and. their. conduct’. 

_ thereon. The act as a whole deals with. the extent of the: power of . 
-supervision over the grounds themselves and does not relate to the eae 

- policing of: them. Such being the case, the section- quoted can not. ae as 
be distorted . to allow consideration thereunder of the propriety See. 
~ assessing’ fines against the members. of the. Park. Police force for oo eA 
’ offenses* ‘against. the: aaah peculiar: to: them . as: members. of Se 


that force. 


‘Thus I. am of the opinion that: the gre possl ‘ieatiaie for ‘the : | e : ' 
"punishment, by imposition of fine, of members. of the. United States oe 
Park Police force,.1 is a and without, the authority of bine beet, aatcte 


Approved: | ne 
Oscar: L.. ene igs i 
- Assistant: t Beordbary. 





"AGRICULTURAL ‘ENTRY. OF LANDS WITHDRAWN AS $ VALUABLE : as 
FOR MINERALS SUBJECT TO LEASE—REPORT FROM GEOLOGI- Pee 


CAL SURVEY—PROCEDURE 


| Durantacent OF THE 5 Invrerion; - | oe 

:. -.. Genzrat Lanp Orne ge os 

| — Washington, D.C, panne: a2, 1933, 
Tam: Snonerany: ‘OF | THE yrerior ! £6 


oTheact™ of March’. 45 1983" (aT Stat. 1870), ‘providing’ for: te 


- agrcataral entry, of lands withdrawn, classified or Teported as os 


- valuable for sodium. and/or sulphur, places upon. you- the. burden - 


7 : of making determinations as to. whether or not the. disposal, under : oe 
the: non-mineral public land laws. with appropriate: reservation of 9° 
the’ ‘mineral: content.. to the: United States; of lands: embraced, in oh fe 





182662—84—vor, 54 —20. ae 


Bes 8 


2 B06*: - RECIBIONS : OF: THE DEPARTMENT. OF: THR TNTERIOR. “tye ao 


“Sounoaione fer: pe or. esses, or in: pennies. granted or: for fees 


ie “lands withdrawn, classified or reported as valuable for. any: mineral - a 


- subject. to lease, will Junveosonably. 4 interfere with operations under 7 a 


ay the various. ‘leasing. acts. ee ; : ee Pee 
In, order to. relieve you: of. “unnecessary - detail in’ po envy ied 


Cea : ing ‘the: act, it is: ‘suggested . that: this: office: ‘be. directed, in: ‘connection ; : 7 


Z with: each non- mineral application’ where ° your: ‘determination™ as°* 


| £ : _, necessary; to: eall upon” ‘the. -Geological: ‘Survey: for a report: <ag. to 2 ; 
oh > whether; ' ‘mits: opinion, ‘such. appropriation will. unreasonably. ; inter: od gee 
--fere with: leasing. operations. and, if the. Geological Survey. report. be. . 
ee favorable, to: proceed. thereon swith: a: view to. the. allowance: ‘of: the ceo ee 


_ application with appropriate. mineral. reservation . to the: United . 


a ~. States, in.the:absence of. other. objection ; but, if the report-of the 
~ Geological: Survey be. adverse, t to. feanernlt the entire record to: Nal ae 


ie tor r consideration... 


| Aytorvarrn Forx, " 
~ Acting Ce ommissioner, 
| Approved Borianse 3 29, , 1983, , eo ge ee 
Osean, L.:-Caarman,: Be 
| Assistant Secretary. 


HELEN v. ‘WELIS ED AL. 
"Decided September 30, 1933 


- . “Mine (CLAne—Pracen—Evavence.. a oe fe 2 Se ee, 
In’ an: ‘application for placer ‘mineral Patent, ‘the. evidence in yore ereoe 


adduced ata hearing called, consisted of little more. than. the. finding of a 7: 


few fine colors of gold and some. black sand in soil and disintegrated bed- 


‘ rock « on slopes and high lands, and: the principal witness. for. the’ applicant es 


a, - admitted that 89 pans. from 15. holes on the land showed only a fraction of a- 


ce ‘cent: in gold. per: eubie-yard. - ‘Held, That this’ showing- does: not: justify: the 


| - - conclusion: ‘that there’ ‘are: ‘valuable ‘deposits: of mineral upon: the. surface. ot 
St the claim, ‘within the purview of the. Statute. . ee ee ee ee : 
“Moune Ciarm, —Discoymry—PLaces Location AND ) Love Looanrox—Surrostine Poi | 
_ EVIDENCr:. Ph Os See PG ee a Gt 7 : 
at is: well’ settled: that a aglaeer discovers: wills aot pgustain. a: pas location; pee 
<8 lode. discovery: sustain a ‘placer location,. -and. a2 fortioré, a. mere | Poseibility * 
“of a lode discovery will not. sustain a placer. claim... : CA ee ae 





Mave Charm In Natrona AL. Fornst—Trcson—Hvipexce AS. TO. “OmaRacrm ‘OF Po 
ownie the: ‘existence “ot ‘valuable. ‘timber on a: ‘mining ‘claim; ‘though ‘in ‘a - 


mor 


national: forest, in no way qualifies the’ locator’ Ss rights’ under’ the mining: Ren, 
~law:if he hag a-valid. claim, it is«a proper ‘element for consideration. 1S 
* eterinintng: the: weight: and credibility. to. be. attached. to the. testimony. in 
» determining: the character, of the: land; and ine fact, that: the tract contain ge ak 


'. 
pas | ia 
i z afag? 


a aM ee . "DECISIONS: OF. THE DEPARTMENT. OF THE: INTERIOR. - 807 be 


some’ “vahiablé: ‘timber’ ond’ aber that: will grow. into" values, ‘Supplies! an a . < 
additional reason for lear and convincing. evidence. that. the. jand is. valuable. a ae _ 


for mineral before title should pass fr om the United, States, a oe 


: ae Assistant Secretary: eeu fe a 
Helen: Ale Wells, as heir, and: toe he hee of. 3 obe HL ‘Wells, coe 


ors deceased: has: appealed. oun so much: of the. decision of the Com- ela UNS 

7 a missioner of ‘the General ‘Land: Office, dated. December: 10,1989; :as - er 2, 
ee rejected. her. application: Coeur: ‘@Alene:: 013163 ‘for: patent. tO: ‘the ee es 
Bliss claim and: to specifically described ‘ten=atre:tracts:in'the Doro- 
oe phy: Lassie, Harvey, Blanche and. Vida Placer: claims within the eee ae 


on os * Clearwater National: Forest, Idaho. | ee 
. The. Commissioner’ found: from. the. Peers “adduced”: in  photest sides c Moe 


ee eS eeoreednes brought. by the Forest Service that.the tracts above. i ; 
“.. mentionéd were not valuable: for. placer’ gold; on account of : which te 


; minerals the locations. were made. ~The: register. held the law-ha a ae 
mee been complied. with and recommended that Pace issue: for the claims ae 
oy in their entirety. Pai cms ae 


‘No specifications ae error ‘were. , filed, ‘but from yates of appelint’s iy 


ope it: appears: the: Gommissioner’ Ss: decisions isvassailed «for: alleged BOE 
-- errors. in: the: estimation’ and appreciation of the evidence as:to the - 


value of the land in contest for placer g gold. . The. Commissioner. has 


- set forth a rather lengthy summary of. the. evidence. Only. such... 
“ae facts and circumstances will be stated here. as are. deemed Setoen 
to. justify the conclusions reached... ©) > 


oe The: testimony. and. maps exhibited: ee that ie inane for which: | 
7 ‘patant is sought are laid-over. lands. along. and. adj acent. to. the. North — 


_ Fork: of Orofino: Creek; ‘that’ the Government. is not questioning: the — | 


» mineral. character. of land covered by the channels and borders of the 


 -ereek, though. it seems from defendant’s. own testimony | that it has 
been twice dredged for gold... Tt. has. contested. only the Bliss. claim ee 


and: ten- -acre tracts in- other claims. which cover the: highlands and... 


: ‘slopes to the: creek, a few. of which tracts. have slight areas close. to’ the - = a 


~~ bed of the creek or: its tributaries. ‘Thi is the contention of defendant 
< ~ that: thelands within these. tracts covering: the highlands.and:slopes, © 
Le addition. to: those in the channels: of. the’ ‘creek, contain sufficient 
Ms 8 concentration. of: ‘placer’ g gold-to. warrant, its’ extraction by. a hydraulic, < eee oe 
--. process which it seems involves.an-estimated outlay of about $35,000... 
As proof:of the value of the contested tracts for gold, the defendant 
Ss ~ offered evidence of panning of. material in test pits sunk in'soil. to. 
ee bedrock: of: disintegrated. granite, such. pit sunk. on: ‘nearly. all. the — oo 
a tracts. contested,. -panning from each. foot. in: depth. being. alleged. too 4 es 
- have: been made, disclosing: colors of. gold and black sand yielding - hae 
cae ~ on fire « assay. sufficient values “per cubic. yard to mine.” The testimony = ee, 
ao ae gE defendant shows that these test: holes were: dug. and. 1 sampled 3 for ae ee 


ms 
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. applicant, are the’ exception. oe a few: fstanieee ‘be one. Ne ewman, | 


_- who was the only’ witness for, the defendant that attempted to. give ‘4 oe 


-. any definite evidence as to the gold content of the tracts in contro- 


oe, versy. It is also: shown that Newman accompanied two mineral: 


rf examiners for. the Forest. Service in their-examination of these holes, 
woe pointing the holes. out to them, and had two laborers with a to eo. 
“ae clean out: the holes to enable the. examiners: to. test. the. ground.. 


~The substance of the testimony. of the two examiners for the Forest = 


~ 2 Setvice j is set: forth’ in| ‘the’ Commissioner’s decision.’ Briefly. stated, ln, ce 


| : ait. shows that’ these holes’ were not sunk in placer gravel beds; that: ie 
the: panning done by them showed no colors on some. of ‘the. tracts, a 


- and on’ others a few fine colors which, ‘upon assay, yielded. from a. 


- . fraction of.a cent to, a few cénts in gold: per. cubic. yard, except. one. 
_. showing of $1.68 per yard on a tract traversed by a creek 80 yards - 
_. wide, which tr act was not eliminated by the, rejection complained of; 


. that. the examiners were ‘of the opinion the tracts. were ‘worthléas. | 
for placer’ mining operations, not only because of the dearth of 
: values i in the samples taken, but also on account of the situation and ~ 
character of the ground. The uncontradicted evidence. shows that, 
in most. instances, the holes.-were’ cleaned to. enable the: abesr gation 
and. sampling of virgin ground. The. register’s. conclusions ‘that: the 
panning was from mud and debris and not. truly representative of a 
conditions ‘are not justified by the evidence. : me 
The Department. agrees with the Commissioner that the testimony : 
of Newman is vague and uncertain. It ig.also very plain that his. . 
~ estimates of values per yard are not supported by data. given in. his pe: 
testimony; that: he has but a. nebulous recollection of the number: of 
colors he found: in. the: pan, or‘how: many - ‘pans he took at each pit; ° 


that he attributes: avalue:of more-than 60 cents a cubic yard to certain 
tracts where he admitted’ he had made no tests; and-that he assumes, .. 


in. many instances, from the finding of-a few fine colors. and black fon. 


- sand in soil and disintegrated bedrock on.the slopes.and high lands, 
such .a. concentration of. gold as would be: profitable to exploit. “He = 


7 thought. the Bliss claim presented “a chance”, though he adihits 


«89. pans: from 15. holes thereon showed only. a fraction of a cent. in 


mee - gold per cubic: yard, The weakness: of his testimony is not strength- ae 
ened by any other: witness. The testimony of Gransaboe that the 


i - méyntainous land ‘inthe locality: would be profitable’ to. work by: hy-. . ee 


draulicking i 1S. shown ‘to ‘be mere theory. The specific instance he. — 


i cités is evidently hearsay, and on cross-examination shows that such : : 2 
: placer operations as have been conducted of which he has knowledge ae 


were in channels: of the: various creeks mentioned. . - Other: evidence _ s 


“of the finding: of good colors in'a hole or two in an area where-a creek 


a _. from t the. Bliss claim debouches into: Orofino Creek: ‘plainly does not ne 


apie "DECISIONS: oF THE: DEPARTMENT’ oF THE: INTERIOR 22 BOOt.«, 


—— figtigy. the inference that there a are > valuable deposits 0 on. ‘the. surfice : - 


: : we of: that claim. 


- It. is common “kaawledie among | miners that placer gold in sufi = 


‘cient quantities to be minable-is: usually found in the beds, bars, and | Se . ie 7 
-bénches-of- gravel. along streams or in. ancient river channels, and, toa> 


| ae limited | ‘extent,: at. other places inthe: detritus:that comes* frome ‘dis- ea : : i: 
. integrated, adj acent, auriferous seams and veins. While. there IS oss - 
"some. suggestion aid discussion that, such: river. channels and yeing 0-00, 


| 2 are present near: the land in question, there is nothing: definite or. a ofa 
i persuasive mentioned to substantiate. it. * 


. The appellant. urges the Department. to aiicibate! eae weight = 


| . the conclusions of the register, who saw the witnesses and. heard. aa 
~ the testimony. - The register’s decision shows on. its. face that. the 


based -his conclusions at least in parton facts averred by him-to be: aa 
oe “within his own knowledge, but. nowhere. mentioned. in the.testi- = 
bg -mony,. and on a hhewspaper clipping from a local paper relating 10022 (2 8 
oe ts the? discovery ofa valuable quartz vein which the tegister avers is. =. 


in the locality of the land. Speaking of this assumed. discovery, the 


“register inquires: ‘ “ Why not allow her: (the. claimant) | to have the ae 


hillsides. and give her. a chance to uncover a ledge?” It. is well © = 
settled that a placer. discovery will not sustain a Tode location, ' nor 
will a lode discovery sustain a placer location. -Oole v. Ralph (252-0 > 
-ULS. 286, 295) ; ELM, Palmer (38 L. D: 295) ; Layman et al. v. Ellis. oe 

= (52 Li: D. 714). A fortiori a mere possibility of a lode. discovery will | 


a “not: sustain a placer. claim. The register was plainly in error in “ as 

ibe ce going outside the record i 1n, the proceedings: and in applying the. law a ? 

in reaching his conclusions; moreover, his inferences from the evi- 
ay dence do not seer warranted, and: the: decision: lacks phe: oncight oa oe 


- ae ; otherwise. might be atbabuted to. it. 


“The Government offered evidence of ‘the: ainount. at. shite: pine, 


eS seine: larch ‘and. fir timber on’ each tract in‘controversy, and to the | .- os 
effect that such of the-first two. species. mentioned of-merchantable = 
-.. size-is now marketable and other stands will grow into value, and te ge. 
that: the. marketable. timber forms an. essential part. of twenty om oS 
million board feet. on these claims and neighboring land,-consti- =~ 
---tuting what: is termed . a. logging chance. While~the existence OP a. 
~~ valuable: timber on a mining claim, though in a national. forest, ane ne 
ae. in no way: qualifies. the locator’s. Penis, under the mining law if oo 
he has a valid claim (see United. States Ve Deasy, 94 Fed. 2d; 108), : oe. 
itis a proper element. for consideration In determining the: weight Peo aiy a 


and credibility to be attached to the. testimony. in. determining the --.>' | 


poe character of the land.- E£. Mt. Palmer Ge L. D. 295). No bad faith a oe 


ses tract in- n-controversy ¢ contain more or Tess. valuable timber nd. tim Cr cons 


“BIO "DECISIONS: or THR: ‘DEPARTMENT: OF THR INTERIOR | a “Von oe : 


| “beri that twill grow ‘into valne, ‘pupplies: an. additional reason. for ‘lear f : ) 
and convincing evidence that the land. is” valuable - for. mineral ee 


| before title should pass from. the. United States.” It is the conclu- . a 


oe ~ gion of: the: Department. that such evidence has not. been. adduced. | 
The Commissioner's ¢ decision should be, and i is, Hereby, i 


et aera se ee 


INDIAN | LIFE INSURAN CE. POLICIES 


“Opinion, October th, 1988 


| | Dvoraxs ii rainy ‘Tamsss—Dausrs—Insoeswes—Acr oF “January 2, ioe 


1988. 


cA Afi ae 


“The Act of Santas 21, 1983. (a Stat. 17 1) in ‘SO tar: “as if: Seinies: to the: a . 
creation of trusts’ out: of the restricted property, of Indians of the. Five aie = 
_ Civilized ‘Tribes, is without application to life 3 insurance policies or pee - 


contracts. 


Five Crvezep ‘Tarps Su0. 2 2: per ¢ oF’ Ta ANUARY: oo 11988-—Leatstanive ie ‘, : = 2 


oa _ TRUSTS. Le fee Sei Pe ee eee” cities FY | a ve, 
ee aad Congress. in mind : insurance or insurance companies when. it enacted ae : 


tion 2 of the Act of J anuary 27, 1983, the authority. granted . would not. i 
- have been confined, as it was, to’ ‘the creation. of.“ trusts,” to be adminis 9 
“tered by’ incorporated trust companies or such. banks : as: may be aurora oo 


“by. law to act as fiduciaries. or trustees. mes 


TRUSTS —INSURANCE—DISTINGUISHING ‘FRATURES. . 
“In a. policy of insurance. and: in. annuity: contracts no arust is eteere ‘the 


- relations. -of the parties’ being. those” of: debtor and creditor, the’ premiums: “ae 
paid belonging absolutely ‘to the: insurer, in consideration : for which it. ~ — 
binds itself to: ‘pay a given: sum or. ‘sums: according to the terms. of the i : 


- Policy. it has. issued to the insured. 


ae c fie Crvitizep ‘TRipEs——Act: oF. JaNusiy: 27, “1988—Avruonrry OF ‘Secumramy or : ee : 


| THE. INTERIOR .OvER. RESTRICTED Fonps. 3 
_ While the authority. granted the oonctays a of: the interior iy section 2 of. ‘the 


at Act. of January 27, 1983, being confined to: ‘trusts, does not. contemplate _— : : 
oo OF include lifé insurance ‘policies or. annuity ‘contracts, it does not. follow ae a 
that the ‘Secretary is’ nowhere: clothed. ‘with’ authority to permit ‘Indians 
\ of the class named in the Act to-purchase annuities of life.insurance out 
_ of. restricted funds,’ section 1 of ‘said. Act placing | such funds. under. his)... 
"jurisdiction and control” ‘until. April 26, 1956,“ subject to expenditure in . 
-. the meantime for the ‘use and: benefit: of the ‘individual Indians to whom 
- guch. funds * “* _belong, under such rules and regulations: as said a ye) 
Secretary may: pisecrihe” thus. conferring a broad discretionary. power 
"upon the Secretary over expenditure’ of: the funds of these’ Indians, includ- 
ing: authority to permit: any such Indian. to. purchase - life insurance or an nal ee : aa 


‘ _ annuity. if. the Secretary « determines. At-is for his’ benefit. ‘SO to. do. 


ieee Manco, Solicitor: : ee eee: i 
~ At the suggestion of. the. esol amen of diag ‘Affaire _ ae 


‘ - “my. opinion: has been: requested. as to: whether: the ‘provisions ‘of. the : ee 
. i of. J january: 2, 1983. os Stat, aT Os, relating t to y the creation | Of ee - 


gage "DECISIONS: OF. ‘THE, DEPARTMENT: OF. THE: INTERIOR — 8il Ee 


On . sae ee of the pestiieled: Conds or. other: eee Balotiging: tots dies 
 Indians:;of: the. Five. Civilized: Tribes: in: seria apply it; life ae 


log ‘insurance policies... 


J 


—  SiNuimerous. applications: ‘eve. beer peed: from: various dengue oe os 
Lae. tee: comipanies involvitig’ not:only ordinary life insurance: but also 
single premium and: annuity contracts, and it appears that the ‘Super: oo. 
. intendent: for the Five. Civilized Tribes hag taken.the position: that. 
oi TGHS: nécéssary: for: such. companies’ to meet the’ requirements of thes 
- act-ofd: anuary ON; 1933, supra, and. the regulations sus ibed. there- fae cae 
: i under, governing the. creation: of. trust: estates. oo ee | 
is | Section: t of the act. of J anuary ‘OF 1983; supra; dele. with the pre tee, 
er restrictions: applicable. to the Indians. on the: Five Civilized. Tribes, oe ae 
— . and: sections-2 to 7. inclusive deal with: the. création of trusts. “See: ae 
a tion’ 21s the. authorizing section and SO. far as material reads: pe 
2 =The. Secretary of. the’ Interior: be, and he. is’ hereby, authorized. to: perinit: ae mit 


* hs discretion. and: ‘subject. to. ‘his. approval, any ; Indian of. the. Five: Civilized . 
. Tribes, : ‘over: the. age ‘of: ‘twenty2 “one? “years, . “having” ‘restricted’ ‘futids. or. other se 


property. subject. to the. supervision of. the Secretary. of’ the Interior, to: create 


and establish, ‘out of the” restricted funds or: other: property, trusts for’ the ” 
ae benefits ‘of such Indian, his heir s; or other beneficiaries designated. by him, ‘such a 
trusts to be created: ‘by contracts or agreements’ by and between. the Indian’ and cat 


incorporated. trust. companies. jot such banks . as: ney: be authorized by jaw: to: 
act. AS fiduciaries or: trustees: Pie ce i Oa. ee age eee ee 


Tt i is’ ‘significant to: note. hint: the. statute apakes ¢ no’ aonton ae ii : 


- gurance or insurance companies and it is evident. that. Congress. did : 
“Hot have in mind this class of: business; otherwise; the. authority 
_ granted: would not,-have; been confined: as. it. is,: to the creation of 
“trusts ?? to ‘be. administered; by “ incorporated trust: companies: or 

: such bariks, as may be. authorized by.’ law to.act:as. fiduciaries or:trus- 


tees... The: ‘instrarice ‘company in’ the’ ordinary life i insurance* policy; 


“whether: the. premiums. thereunder are payable i in. single. or periodic. — 
| installments, is. not.a trustee. for the policy holder. So far.from- 
becoming” a trust fund, the premiums paid: belong absolutely. tothe - 
_.° Insurance company in consideration of which. the company ‘binds :°.° 
itself to pay a given sum according to the terms of the policy to the: * 
_°. ‘persons in whose favor the policy is granted. No trust is created, © 
the relation between the parties: being that. of debtor and ‘creditor eae 
With their respective rights. governed. by. the ‘provisions | of the ‘policy; “=: 
and: this is true even though the policy be of the tontine type, under 
which the policy holder: participates: in an. equitable apportionment — ee 
of the surplus and. profits of the, insurance company. Everson v. ig ae 
eee Equitable Assurance Society (68 Fed. 258, affirmed, -7 iF ed,. 50); poe 
. EBquitable Life: Assurance Society Ve: Brown: (213.. US. OB); E Glib 
able: Life. Assurance. Society v. Weil (103. Miss... 186, 60° So.. 188) se, 
. Pownsenadixs Equitable: Life: Assurance: ‘Society “(263° Til. 489,105" 
ae ae E. 25). So. also of an. enmity: contract, which’ has been defined ag 


Ty 7 


bce 312 . DECISIONS: ‘OF THE: DEPARTMENT: OF THE INTERIOR a . “vot: , 


ae | gage an: opligation: to pay the: Ganuitant a detain sum ot money ak = o. 
- gtated times during life ora specified number of. years in ‘considera-— nae 
tion of a gross sum paid for such obligation. .Chisholm:v. Shields 

Pg (60. NE. 93, 94); Town of. Hartland v. Damon’s. Estate (156 Atl. 518, 


8 BORE “Such a contract possesses. none of the elements of a trust: ap eS 
a (in. re: Gollins: 89: N.E:629.5:insre: Lom: 18: Halas. 147 XN. XY, By D0, 554; . 
 Retd.v. Brown, 106 NYS. QT. : oo a 
TI find no difficulty in holding. dae ae act, os cr anuary ‘on, 4933, _ 


ne ‘in so far as it relates to the creation of trusts: out. ofthe: festiicted. ‘oe | 
oe property of Indians of the Five Civilized ‘Tribes, j 1s" ‘without applica- — 


as tion to life i insurance policies or. annuity contracts. It does not. fol- Cd 


low, however, that the Secretary of the Interior is without authority ee 


| ce to permit hese Indians to purchase. annuities or life insurance from 
their restricted funds.» Section 1 of the act. of J anuary 27, 1933, 


¥ - places, such funds. under the: jurisdiction:, and .control. of. the. ears 7 
tary of the Interior until ‘April 26, 1956, “# ‘ subject to ‘expenditure | 


~~ in the meantime for the use ane benefit, a. the individual Indians 


to whom such funds # ae belong, under such rules. and. regu- | 
lations ‘as said. Secretary may prescribe.”. Broad ‘discretionary 
. power is thus conferred: upon the Secretary in the matter of the 
expenditure of the funds belonging to these Indians, and. this: obvi- 
ously extends to and_ ‘includes. the authority to permit any such 
. Indian to. purchase life insurance or an annuity. whenever the Sec- 
ie retary. finds that it is for his benefit, so to do. The authority of the 
Secretary is, of course, discretionary, and he may grant or withhold 


..- his consent. . The ‘right to withhold consent includes ‘the. right. toe 
_ impose conditions. Sunderland v. United States (266 U.S., 226) 3 
United: States. Me ‘Brown: (8. Fed.:2d:i B64). Accordingly, if. eonsent- : 


be: given ‘in any case, the Secretary’ may impose’ such’ conditions: "as. 


he may — advispble £ for. the oe of the. interests. Or: the 
; Indian. a ee : 


% < Approved: | : 
| . Oscar L. (Cuarman, 2 
_ Assistant Seoretary. 





"MURIEL MUSSER. 
Decided October 24, 1983 


re om J AND » Gas) LAN pe—PRospacrtne. Pasar AppitcattON—Navar Pomoreoa 
Rees: Reserves Nos. 1 AND 3. : ar. | 


x Cher: the ‘Department’s instructions of: : May. Ay 1924, lands located - wi within a” 


ome. smile Of: they ‘exterior’ ‘pourdarriés | Of sWiival: ‘Petrolewim. ‘Reserves: Nos a - 


and 3 are not subject to” “dling under ; section 13- of. the: Act of nopenary: 25, 


2" a 1920 a Stat. 487). 


Pe ets, _ : "DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR - BIB re, 


te On, AND Gas ‘LaNDg—APPLIUATION ‘FOR PROSPECTING: Poracnm—Poron Bahontous 2 


_ Action, NO J USTIFICATION FOR LATER SIMILAR. Action, 


The fact that: there are instances where oil. and gas permits under scion ny 5 : 4 
: = of the Act of February 25, 1920, have been erroneously granted in the 2 Past: be Cae oe 
ae "supplies no justification for later. similar. erroneous action. o ee ee ee, 


: — Waurnss, First Assistant. Secretary: ee oe ane o 
‘Muriel Musser has appealed from a aeiga af ihe Osiaisioner a 


ee of! the: General Land Office dated: May 19,°1933, holding for rejection raatos 


her oil and gas ‘application, “filed. June. 1 1939, for prospecting AOD he: 


ae permit under section 13 of the act of February 26, 1920. (41 Stat. a 


487),. for the Sl4 Sec. 12, T.'30 S:, R. 22 E., MDM, California, 


on the ground that said land j is within one. mile of a , navall ‘Petroleum Se ye 
- reserve. [Naval Petroleum Reserve No. 1.] 


| Applicant has filed a. brief in. suppor of her appeal, which has ve 
| had careful consideration. a 


~The Geological Survey, in. report eid Dacnibe: 14, 1989, jade | a 
5 thiat: said: Jand’is within: one: mile of Naval’ Petroleum Reserve No.1.) 


‘Under the Department’s instructions of May 1; 1924, lands located . 
within one mile of a petroleum reserve are not subject to filing under 
section. 13 of the act of February 25; 1920, SUPT. : 
| Inher appeal applicant states that a permit: was grata to Robert : 
| Hawshurst, Jr., for lands similarly located since the order of May ae 
1924, and that to deny her. application. would. constitute an unreason- 
able. and unjust discrimination. against her. Applicant. also referred 
to. other ‘permits granted prior to the order of May 1, 1924. - , 
i The permit granted to Hawxhurst, Jr. (Sacramento 097179) ¥ was. 
chioueh inadvertence,. and said permit was. on April 11, 1933, held | 
for cancellation by the: Commissioner. of the General’ Land Office. . 


The’ fact that: “permits” ‘hha ve«beery: ‘erroneously* granted® on’ similarly: a 
| located. lands: ae not be : a justification for granting, the cee to aaa 


: applicant. 
~ “Tt is now the eeeabliched ie of. the Department not ai ‘geaait. 


we ah. permits within one mile of a naval petroleum reserve, and for that =. 
reason an exception can not*be made i in the instant, case. ‘Said beau ee, 

' éation must therefore be rejected. oe ee a, 

‘i ‘The decision of the Commissioner appealed from i is correct and. ig ccoe 





MURIEL MUSSER 


_Afiemed, =: - ee, 


oe Motion for rehearing of the Department's: dae sion Se Gekaber oA, i. : ~ im : 
aa © ae 1983. gg LD. Ds denied. By. first capchiee Secretary, Walters, March ie 
ee 29, 1934. nae Se ae 





ae eas | DECISIONS. oF “THE. DEPARTMENT, oF. ‘THE. INTERIOR. Vol. a, a. 


. TRANSFER oF NATIONAL “MONUMENTS. LOCATED IN ‘NATIONAL AL Ce 


_ FORESTS. 


“Opinion, October eh. 1933 


| Nasowat Monuxexrs: IN Natiowai Forests—Bixecutive: Onpex. oF Jura “10, es s 


‘19388, “UNDER. ACT. OF “Maron (By: 1988 WEN. ‘TRANSFER -Eyrrctive— = 7 


“Resurrine ‘Stars. 


ae “Executive Order No.- 6166 (dated sane! 10, 4988, effective. 60. paage Poors oe 


ae "issued. under authority of the iAct of. March By 1983 (47. Stat. 1489), which, 
° among other things, transferred administration of. national- monuments Soe 
+ -* located ‘in national forests ‘from . ‘the Department, of. Agriculture ‘to: the ; 
oe » Office: ‘of. National. Parks, Buildings © and ‘Reservations, contained * ‘the ~ 
- ©. proviso, aa except that where deemed. desir able there may be. excluded | 


| - sf _ from this provision. any eR: oS reservation which is. chiefly employed ee OES Be 
as a facility in the work ofa particular agency.” Held, ‘That. in. the 
_ "absenee of any action taken regarding this proviso during the 60-day «= — 
os period following..June-10,. 1933, . ithe: order, became. effective -on- August. 10, 


oles "1988,, and the status’ of this: agency: and: others” ‘within - the’ scope’ ‘of the 


Sy ites: order became crystallized, so that. subsequent | ‘changes. could. be. effected. 2 Pes 


“oe? only through further action by the P resident 0 or Congress. 


7 Manor, Solicitor: oun ee Sad RRS! ae : ieee ae eres 
ee You {the Secretary of lie. terion hoe oe fon my. opinion ae 
_ on the: attached’ letter of September 29, 1933, from the Secretary - 
“2 ot: Agriculture, in which certain data are. presented - for. your. con-— 
- sideration ‘in support. of-the request: made therein that the fifteen 


~ national monuments: located i in national: forest reserves and. hitherto : 


ae _. administered by the Agriculture. Department be: excluded. from. the - 2 - 
oe “operation. of Section 2 of Executive: Order No. 6166, dated June AQ 5 


oy 1933,. which consolidates. all functions of administration of national ee 


ee chtiomumnents: Invan; Office: of: National: Parks; ‘Buildings: and: Reserva: - : 


— tions 3 in ‘the Department of: the: Intétior, oa ae 
“The provision of the Executive: Order on. ay helt ne ‘Agrigulears.*- 


| Department relies. and pepOn which it. bases - its ‘Tequest- reads, oa : 


ne es follows: 


% | * oe * except that where deemed desitable there may be excluded from” this | = 7 
ee _ provision: any public. building or: reservation which. is chiefly employed . as 2d 


tnellity: in the work of a. particular agency se. mit 


~The language of this excepting provision does: not ‘on itsel® dpérate. oe 


oe : to. exclude any particular building or reservation from the transfer 


and’ consolidation, and the only way. this provision can become opera- vat 


oe _ tive is by a mitual understanding: by,. or an agreement reached be-’ i 7 


tween, the. departments involved, on a-showing that a particular. 


= building « or reservation is in fact chiefly employed as a facility’ Of a. oe 
one _ . particular’ agency. “Therefore in the” ‘absence of any agreement in a 
othe matter. prior. to: the effective: date: Of. the’ Exécutive Ordet)-the = 
-- status of these national monuments as of, and after, the offective date ae 





2 oft the order must be. that they w were: transferred as directed. 


es The. s Secretary’ cof, “Agriculture: submits. various’ reasons. ee ‘the a a. 
ct daudndsteation. of, these national. monuments should be continued = 
under the Deparment; of Agriculture, These are oe in his letter ae 
ine follows: fe ey, | eee Se GES ee ce 


“First; a. change in. yethe administrative: status. of. these. ‘ftteen: areas. ole mob ne 
oo result: in’ any. Saving. of. public: funds: but’ evidently would, entail, aniereised” ee ee ae 
ae costs, of administration 2 : te ak es eee oe 
_-.-* Second, the change would not be productive of increased efficiency 4 in the Pee baa ee 
: ” agement ‘of public properties or service to the public, ‘but by: substituting | EWO? he 
? administrative: Je cealcHone for: one: would create new F commlications: of Federal Pepe ae 
: pdniinistr ation. Sys Pe ee : as ee 
o> Third, the lands embraced within the fifteen National Monuments tivolved: @re oe 
| alee under withdrawal. ‘for National Forest. purposes, _ this duality of. with- wd 
drawal being specifically. recognized in the proclamations: by which fourteen of =. ~ 
: “the: Monuments were created, and by long-established legal and. administrative Owe, 
ee interpretation: in relation to the fifteenth Monument. ‘The function of National .. 
. WGrest: administration: ‘in. relation to: the: fifteen: ‘areas‘is, neither, transferred nor’ < 
ie “abrogated - ‘by. the. Executive. Order of Tune. 10, 1933, “hence. remains ‘vested. in a ok 


mG this: Department. - oe ee 
He concludes by anggesthig: oes 


. The. most: practicable. and. satisfactory adjustment’ of: this: matter: would 1 be ae 
a to recognize: ‘and: classify the ‘fifteen areas” as. ‘facilities essential to the: work sient 
of this Depar tment, or to. the redemption of the responsibilities imposed upon it ts 
by’ law; such | action, under. the provisions - of. Section ae of. the Executive = 


ae Rigen DECISIONS OF THE DEPARTMENT. ‘OF. THE INTERIOR Bb Be heen 


ee Order, oper ating ‘to exclude the areas. from the: general provisions. of the Order. 


- recommend that course. to your favorable consideration. 


- Whether. or not these national ‘monuments, due to: thai dual sitet os 


ef as ‘both - national forests and’ ‘national. monuments, _ may: ‘be more. 


‘efficiently . administered. under. the: jurisdiction ‘of the Agriculture a 
Ae Department. than: by. the: Interior: Department: is. not for legal. deter-_ 
mination, but: should: be’ considered | administratively ‘Therefore, ‘ AS. 
to this phase of. the. presentation. L-do not intend to express. an opinion ; 
herein. It: appears. clear, however, that the. dual aspect .of these. 
~ "reservations pointed out. by. the. Secretary: of Agriculture: does not. 
~~ from. the: legal standpoint. make their administration for national: ae 
monument. purposes by. the. Interior Department imposs: ‘ble or im- oe 
- +. practicable. In this connection I am advised informally by the Office - pn : 
“. of! National Parks, Buildings -and Reservations: that the ‘obstacles — ee 
. ~ pointed. out: to. satisfactory administration of these areas by an. 
- * agency” other than the. Agriculture. Department are not insurmount- oo 
me) able from: the: administrative. standpoint. and.that the. same principle, ay 
ener: separation of. administration can .be employed. that: has. been fol- eo 
. lowed in the. case: of the Bandelier National Monument in New. Mex- as. 
-. jeo, which was transferred from the Forest Service of the Department fee 
cE on Agriculture to. the Office of National. Parks of the. Interior De- 
partment. a little over a. year. ago. . See. Executive: Proclamation*‘No, 
orien dated | Rebimary: 25, 1982. . More’ {recently the. same e pribeiple’ ee 


ade 316 “DECISIONS OF THE ‘DEPARTMENT: ‘OF THE INTERIOR “eve. ae 


of Eepartion of administvation had baer ariptoged ander 4 reorganiza- | 
tion of Government : ‘agencies. in: ‘connection. “with the Lee. “Mansion nee 


“. oat Arlington, ‘Virginia, which has been separated: from the national . 
_ cemetery, under the administration of the War Department, and. 


& a placed under the jurisdiction: of:the Office of National Parks of the 4 
.. Interior Department on account - of its unusual historical. qualities. 


See Executive’ Order: ‘No: 6228: dated: July 28, 1938, supplementing : ao 


"es Executive Order No. 6166 dated J une 10, 1933. 


. The Executive Order of June 10, 1938, by its terms ‘did. or 0 : . 


- | into effect until 60 days from its date, “aad | in my opinion. the Pres- : 


_ ident intended that any excéptions to be made under the excepting 


clause should be agreed to between the Departments involved within® ch | 
the 60- -day: period. After the effective date of the Executive order, age i 
the status of all agencies transferred or. consolidated became crys-  ~ 


“——s -talized, and changes can be effected. only: through: further: action ‘by wa 


? ithe :Pr esident or Congress. + 


‘Tt is therefore my’ ponencion that these cena sionurnents reyes ae 
| transferred to the Office of National Parks, Buildings and Reserva-» 


ea fe “tions, 0: on August 10, the. date on. which the Executive. order became — . 
2 ae effective, ‘there having been. no: prior: agreement. between’ ‘the two | aa 
pa Departments which served to exempt, these monuments from the ge 


mo scope of the, order. 





SALE OF ELECTRIC ENERGY FROM HETCH HETOHY POWER 
: ee _ SITE, CALIFORNIA P 


Opinion, October 27, 1988 te | 


Rows slite—treresi’ HaitouySxin" Or" Eurerere’ ee ‘By’ Ging ‘AND ) Counry we ga 


or SAN: FRANCISCO ‘TO PRIVATELY OwneED Utiity CoMPany, | 


: Hlectric energy. produced ‘by a power plant to be er ected on the Hetch Hetchy — oe 


_site by the city and. county of. San. Francisco: “may be legally sold by 


| municipality. to. a priyately- -owned electric utility company, only upon. condi . ne 7 


| * tion that such power will be consumed by the company ‘and not resold or ae 


; - redistributed, since the. Act: of Congress granting the’ site, etc. (88 Stat. pie ; e 
PAR), contains a. prohibition | against | the grantees’ ‘selling Or letting to Be 3 
a any private corporation the right to sell ‘or sublet ‘the electric: energy. sold = 


; or given to. it by said: grantees. 


| Magoo Solicitor: | ane | a ee eee 
You [the Soaretary: of. the: tnterior). have ene my. opinion | 


| — as to whether electric energy produced by a power plant. to. be 


erected: on the Hetch. Hetchy site by the city and county of San “~ 


i os Francisco may legally be sold Py the. municipality: to a’ s: privately ee a 


: _ owned electric utility company. 


The rights’ and obligations of the. ‘city and: ee of: San: Bren ape 
‘cisco ain this connection. Sepend “apon: the ao of December 19, Joa hd 


ee oat = DECISIONS OF. THE DEPARTMENT. oF THE. INTERIOR 817, hen ee 


peaae es 


68" ‘Stat. 942) ° commonly’ imown' as: "he Raker Abie” * Beatin: a ‘of oe 
_ the act states that the grant to the city and county: of San Francisco = 


is made, among other. purposes, “for the purpose. of constructing, 


- operating, and. maintaining power and electric plants, poles, an de ae 


~ lines for. generation and sale and distribution: of. electric’ energy.” 


Section 9 (1): of the act states that the grantee, after ‘making: pro- 
vision: for. certain .requirements. of ‘the. Modesto: and ‘Turlock: TS SE ce 
“gation Districts, and municipalities therein, may sae dispose of any: an 
.OXCESS - electrical energy for? commercial - purposes.” “ Section. 9(m) 2 am 

_ further refers to the development: of electric. -power. for ‘ ‘commercial es 


ae use.” It is therefore reasonably clear that it: was. ‘contemplated by os 


“Wonired! that under. certain circumstances ‘POWER, ; Heveloped.. ae 


" Hetch Hetehy | should be sold. to private: companies. 
- Section 6 of the act, however, provides as. follows: 


“That the. grantee is. prohibited from: ever selling: or. letting. to: any. ‘corpora- 
fot or ‘individual,. except a municipality: or a- ‘maunicipal water, district or: 
: irrigation district, the. right to. sell or: ‘sublet. the water. Or - the: electric. energy 
- gold or. given to it or. him by the said grantee: ‘Provided, That the rights hereby 


7 J granted. shall. not be sold, assigned, or. transferred. to any private person, cor- 
—““peration, ‘or association; and’ in’ ‘case: ‘of any: ‘attempt’ to 'S0° “gell,: assign; transfer, 


or convey, this. grant shall revert to the Government of the United States. 


I wish particularly to emphasize the fact that this’ section’ pro- 
“hibitsy not only the transfer by the municipality of its right’ to sell 
_ the energy: produced 1 in its plant, but also its transfer of any right 
to resell or sublet any. electric Snersy which it. ay sell to. a private. - 

| ‘Company: ae | ae ae 
Since the city. an: ae of Sait iii: amay: spiel: sell a 


“power: SO developed toa private, company if the company 1s. going: tO. 


‘consume it, but since the sale would clearly not. be pr oper if it ex-. 


-pressly. included any right in the purchaser. to resell or sublet the | 


_ power, it-is my opinion that the municipality would: violate the act. | 
_ if it were blindly to sell energy toa private company which notori- i 
ously uses electric power for resale rather than for consumption. 4 


J therefore suggest: that. Mr. Burkhardt. be. notified: that. the city — 2 


and county of San Francisco may: sell: electric power: developed ae 


_ the Hetch Hetchy. site,to a. privately-owned electric. utility company — ; 


7s _ only if the municipality first receives. convincing assurance that. all | << 


~.such. power will be consumed by: the company: and will in no o instance pa 


be resold or redistributed. 
sea tina a So 

Oscar: L. Cae 
Assistant # Seoretary. 


vs SBS “DECISIONS: ‘OF THE: DEPARTMENT OF THE INTERIOR oe ae 


ee ‘oar. LAND REGULATIONS (CIRCULAR 679), AMENDED: ae 
aaa LIMITED: LICENSES TO MINE COAL Wee oe 


| Recurarions | | 


| Deparracenr « OF THE oe | | 
ees GENERAL, Lanp Orccs ae 
_ Washington, D. O, October. 30; , 1933. 


a  Regisrans, Usted ee Toe Orrtces : : Bee ae 

|. Section 8 of the act of February 25, 1920 a1 Stat. 431 2) authorices 

7 the: Secretary. of ‘the Interior to issue under. such. regulations: as. he 2 
. Tnay prescribe in advance limited. licenses to individuals: and. associ- a 
-° - ations to mine. and take coal from the: eae lands for their own use ae 
ae without payment of rents or. royalties. Se | 6 ak : 


In order that the purpose of this. provision may, be mails. use: oF to 


ee the fullest extent during the: national emergency and. government- 0 tah 
owned coal made more easily. available for relief, authority, may_ be : 
granted. by. the Secretary of the Interior to the recognized estab- 
lished relief. agency of any. State, upon its: request,” ‘to take govern-— 
“ment* owned? coal? deposits’ swithin: the: State i int ‘localities: where: meeded - 
“to supply families on the rolls of. such agency . who require. coal. for. : 
fuel for their homes. and: who are unable to pay. for: same. 


The State agency may, directly or, through ats: county: bean, ‘ 


' designate the lands to be mined in tracts of not more than 40 acres, 
by legal subdivisions if surveyed, of vacant public lands, or lands in 
which the coal deposits are owned by. the: United States, provided _ a 
| a arrangetients are made: with the surface owner for protection from: : 
eon damage” ‘to his’ crops: ‘and’ ‘improvements : on: the: Jand. * Such ‘traets 
-» shall. be selected .at. points convenient: to. supply the families in the. © 
x _. locality thereof, and each family shall be restricted to the amount. of. |. 
ee “Coal, actually needed: for its use, which i in no case. shall exceed. 20. fons...» 
_» ~ Coal maybe taken from buck: tracts only by. those given written. 
eee authority by the relief agency, and all mining shall be done: pursuant 
eas to permission and under’ the supervision of the. county relief agency see! 
~~" or. such other-agent as the State relief. agency may pr ovide, and all... 
_., Federal and. State laws. and regulations for the safety of miners, ‘pre : 
ee ventionof fires and:of waste, ete., shall be. observed. | The: relief a 
- : agency shall see that the premises ¢ are’ left | in’ a safe condition’ for os : e 
: future mining operations. oe og en ate 
-. The: local relief agency may take ean ror available lend: ‘prior os 
er: “J issuance of licenses: but within 5 days, after: commencement. of ae 


es 2 “ Soe a0 L.D. 489, and: Circulars 809, 922, ana 1193. 





Approved: | 
- Hanoi 7 Tors, 
—— 


_ DIVESTING THE UNITED STATES OF TITLE 10 PART OF ORIGINAL - 


LOT 9, ‘SQUARE 406, IN THE DISTRICT oF COLUMBIA — 


- Opinon, October 80, 1988 


‘ Nawonar,’ Pawo, Bornes “AND: :Ragimyagiows:-—ConvEXANCE : OR: Dern: BY ae gey! 


‘Dinector—Trrte OF ‘Unirep STATES: NAKED Ontx.. 


Bequest’ having been ‘made. ‘by. ‘the: ‘ostensibly ‘proper panies, “thes ‘United i 
As States, by: duly coristituted ‘agent; is: warranted. in. executing a: quitclaim 
deed: to- real: property -which, in: -1794, “with. good title thereto, at sold’ to. - 
‘private parties, through - its: commissioners empowered: to. do SO,: and: “was — 


— Bad: DECISIONS, or: THE DEPARTMENT OF. THE INTERIOR BID ese 2 


Pao chal of ‘eda théefrom, shall fates 3 in ake ical United States land ow 
office of. the district wherein the land is’ situated an ‘application: fori ee 
os ~Ticense, which shall be forwarded: with appropriate Yecommendations:. ae 
_ by’ the register. to the Commissioner of the General Land: Office, =~ 
who will report to the Department whether the. records: of his: office: 

i show : any. objections to. granting the license. ' “It no such: objections ~ 
_. appear and if the application is otherwise regular, a license will be. 
. granted as provided by. existing regulations. ‘Payment of filing fees. | 
ee not he’ wequired: : :Pendingsaction.on: pratt fora: Hens: . 

es ine relief. ‘agency. may c continue to'take the coal, eee ee 
otis | _ Fr W. Je OHNSON, , Commissioner. ee ees 


paid ‘in. full, the. deed, if. executed : and delivered, ‘never: “peing: recorded; 


~-Jeaving record | title to the Oper: standipg in the: name of, the ¢ United. 


ie States. 





| Nammonat’ PAuke;* [Bumprnés ” AND! )RESER rion ConvEirANo# OF” “nae! ‘oN re 
BeHaLr OF THE UNITED Srares—AUTHORITY: ‘OF, _Dimscros—Exacurtva Paes 


» ORDER oF. JUNE 10, 1938. 


: a The Director of. ‘National Parks, Buildings. and Reservations, by. virtue of 

aan ~ authority. conferred: ‘upon: him: by ‘Executive’: order of June 10, 1988, Suc a 
-. ceeds .to the authority. originally: conferred. by. Congress upon. the: commis- 
_/+.sloners empowered to sell-and convey’ lots. of the-Government' inthe Diss 
—. trict: of Columbia, in so far as. authority: to convey title. on. behalf. of, tte. ss 
o United States is concerned, _ineluding execution of a . quitelaim deed. eee 


i. ~ Marcon, Solicitor: on fae ee 
ao “You: ‘the: Secretary: ete ‘hie.  Taterion have" “subtiitted +6: ‘qhe: ae a 
Be. opinion: ‘certain ‘questions ‘submitted by the’ Director of ‘National a 
-. Parks, Buildings and :Reservations, relative to the desirability of 9 


> execution ofa quitclaim deed by ‘the Secretary of the: Interior: for the 


= : / _ purpose. of assisting in'the correction of: the title to lot 15 in the. sub= co a 
division: of. ae ee the befietnal: lot: 2D: ane _ eerare 406; District. nase ee 


| Columbia. Sek ee 


DP a ae The. iene ‘pecohd: of ae District’ ae ‘Columbia! as hoon by. the a 
*) Sears dated. J uly 23, 1932, and. prepared. by Charles W. ‘Stetson, — a 


Ps. 820. _ DECISIONS. OF THE DEPARTMENT: ‘OF THE, INTERIOR | (yo. ob Py 


“ice president. and title officer of. the District. Title Insurance Com: | 


pany, disclose that the outstanding legal title is in the United. States - eae 
of America. “After the limits: of the District. of | -Coluinbia. were” ee 
located a division of lands was made. between. the original proprietors” ne 
. and. the. United States. Commissioners. - Lot 9 in square 406. was. 
vs allotted tothe United States. on: ‘May. 3,° 
division sheet of this. square:on file in 
acs ‘the District: of Columbia. ‘Ledger 5, “page: 48, “Accounts. of ‘Commis: Sete 4 
cry -'sioners of Federal City, shows. payment for lots 9 and 10-in square A067 2 
~ on May 23,1799, and that. said lots were purchased by George. and 
- - Andrew Thompson. In accordance with an act of May. 30, 1908 (35 — 203 
_ Stat. 544), a commission was appointed to investigate the title of the 
United States to lands in the District of Columbia, and in Senate. 
pease Report | No. 907, 62d Congress, Second Session, there: is set forth. at | 
page 32 the following history of the Jot. above described: re 
a Oe ‘Square 406, Lot. 9, This lot was: assigned to the public on division. ‘In Sales - 
7 Book No.:6,, List 7 has a memorandum: Of" ‘the: ‘gale: of Lots: ‘9: and 10, ‘in: Square. a 
| 406, . to George and: ‘Andrew Thompson, June 25th, 1794,. at a price of 220. 
ae pounds sterling. ‘There | is a charge of ‘this. amount. to. George‘ and. ‘Andrew | 
- ‘Thompson at page 133. of Ledger A on the’ above: date, . The account is carried 
aa to. page. 48 of Ledger B, and owing to.-delay- in: payment these. lots ‘were: ‘adver- - 
a tised for. sale. June. 8th, 1797. They. were, however, withdrawn, and on May | 


28rd, 1799, George ‘Thompson. paid. the balance of the account, S488, 95... He did : 
not take. out Be ceca hast for the. lots, although he enfered into a form, of agree- ae _ 





. byEy ‘which: Eot: 9: awas: taken: ae Amato aid: Bot 40. by. ‘Gebteé:: ae latter 
ae assigned. his lot to James McCormick, who took out a- certificate dated June. 
+ Fth,, 1811, recorded in Liber’ AC Folio 54. ‘Nothing appears, however, of record, 

2 showing that Andrew Thompson took. out’ a certificate for Lot 9. There seems. be 

to. be. no question as to the sale or: payment for ths, lot, but the legal. title was. . 


_ never conveyed and. is. still outstanding in the: United States, 


It. is possible that. a conveyance of, lot 9 was ‘made to Aibow! 7 


is Thompson, but he failed to record the deed. . There appears to. be no 


is question | about the purchase. of the land and ‘payment of the purchase — 
“price” ‘and there. is-no direct: ‘proof: that the ‘deed was. not: ‘executed _ | 
and: delivered. With .this.state ‘of faets .the: questions: thati: paTISe, 
are (1) would a transfer by a quitclaim deed of the land 3 in’ ‘question — ce 
- “be.inimical to the interest of the United States, and (2) is auth ority. 
vested: in the Secretary of the Interior. or some other-officer to ex-. 
-—- ‘ecute a quitclaim deed? If the United States sold lot 9 to. Andrew 7 
= ‘Thompson and received payment: in full of the purchase, price, there 
_ | -was a legal ‘necessity set up for it to convey the land by appropriate oe 
instrument, and lapse of time would not relieve it of this. obligation. 7% 
| The United States having received the consideration, agreed to: for es 


ae a ae 


17 92, as. shown. by the original . * ete 
the: ‘office ofthe. Surveyor: HOE 5 he, 


oe 
meet 
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7 thé! we soon: after the sale, it would lose nothing by making a. deed ; 
at this time: ~ : | 


The authority to | execute the qiaitelaine deed is pardally settled pity 2 


by the decision of the Attorney General. (See 29 Atty. Gen. 1). 


In the decision the law concerning’ the conveyance of salable lots 
in the District of Columbia is discussed and he concluded that a = =~ 
= quitclaim deed executed by the Chief Engineer of ‘the Army would ' 
be valid. The deed. referred to by. the Attorney General was to be ~ fo 
executed pursuant to the act of March 2, 1867. (14. Stat. 466), to | 
correct, the record evidence of title where the contract: of sale was 


- in existence but not. recorded. within the time allowed by law. — 
Under the provisions of the. act of Congress approved July 16, 


--- 1790 (1 Stat. 180), three commissioners were appointed and appar- — rs 


ently empowered with the authority to sell and convey salable lots 


of the Government in the District of. Columbia. This authority. 


was set forth in the act of Congress of May 2, 1802. (2 Stat. 175), 


- and the act of Congress approved April. 29, 1816 (3 Stat. 324). Se 
- This authority. was transferred to the Chief of Engineers, United 


States Army, in accordance with the provisions: of the act of'Con- | 


gress approved March 2, 1867 (14 Stat. 466) ; then. to the Director - 
of Public Buildings eat Public Parks of the National Capital by = 


the act approved February 26, 1925 (48 Stat. 983), and finally to 


the Office of National Parks, Buildings, and Reservations under the sae 


Secretary of the Interior, by the Executive order of June 10, 1938. 7 
7 es 2 of the Executive order ‘Provides; among, other things, “8 
. that: | 3 oe ‘ | 


All fiinetiéns of administration of pubiie ‘puildings, “reservations, ‘national 
. parks, national. monuments, and national cemeteries are. consolidated in an. 
Office of National. Parks, ‘Buildings, and Reservations in. the Department of 
the. Interior at the head of which | shall be a Director. of National: Parks, 


| Buildings, and reservations ; except that where deemed ‘desirable there may. be. : 
excluded from this provision any: public building or reser baccoreed which’ is chiefly a 


employed as a. -facility in the. work: of a particular. agency. ee 
>. The “functions: of the following » agencies are. transferred to the Office of: 
_ National: Parks, Buildings, ‘and eee of the Department of the Inte- | 


rior, and ‘the agencies are abolished: ee * Public” puloines and Public _. =e 


Parks: of. othe National comer + aan 7 


pad: 


‘United ca to. fake. a quitelaim died to lot 15 in the eibdigievan of 
_ part-of the original. lot.9 in square 406 in the District of Columbia: 
and that the Director of National: ‘Parks, Buildings and Reservations 


is the officer: authorized to make'such' a conveyance. 


-. A-form of quitclaim deed should be used in’ which the eehhtor uy 
: designated the United States of America, by:-Arno’B. Cammerer, and 
- the ‘grantee should. be the heirs, devisees or assigns of Andrew : 
| 182662—84—vor. 54-21 oar 


a 
: . — 
— 
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"Thompson. The fori of cite indeient should bs that voniiina 
by section 151, page 358, of the Code the District ¢ of Columbia. 


"Approved : 7 , 
Oscar Ti; Cuapman, 
Assistant Secretary. 


ALLOTMENT 1 TO THE DEPARTMENT OF THE INTERIOR OF SPACE 
AN ine NEW POST OFFICE DEPARTMENT BUILDING | 


Opinion, November ae 1938 - 


Wonps AND ‘Punases—Inrerpxerarion or Sraromns. 


‘There. is a clear distinetion between administration of a . Government: build 
_ Ing, meaning supervision and | maintenance, and the allotment of. space 
therein, and these functions have been given distinct treatment by Congr ess, , 
‘as appears from the Act of February’ 26, 1925 (43° Stat. ee) and: “by: thie 
“courts: (see In re Lyman, 55 Fed. 29). | DO | 


. SUPERVISING AROHITECT OF THE TRRASURY—SCOPE OF Mate AS TO Pustie 
' BurILpInes In ‘Districr or. CoLUMBIA—TRANSIER OF OFFICE—EQPECT, | 


_' Among the. ‘duties: laid by ‘Congress upon the Supervising Architect of the . 
: Treasury has. been: that. of passing upon designs and estimates -of ‘pro- 
- jected public buildings, but - that official has. never had -coutrol of the 
2 ‘allotment of space in the Feder al buildings in the District of Columbia, 
and hence neither the newly created Procurement Division (to which the . 


Office has. been transferred), the Treasury ‘Department, nor the Post 


Office . ‘Department, can have. acquired any such power by transfer 1 zEOm 
_ the Supervising Architect. a: | bes, oa, 


OFFI08, oF PusBLic. Burmvrnes AND PUBLIc. Parks—Acr OF FEBRUARY. 26, 1925 — 
_ AUTHORITY RESERVED TO PUBLIC. Burprnes | Commissron OVER SPACE 
7 is _ ALLOTMENT, Se tre : . 

“The Act of. February. 26, 1925. (43 - Stat. 288), weated in the Office: of Public 
- . Buildings. and Public. Parks of the National Capital broad. powers ‘of 
hes maintenance, care, eustody, policing, upkeep and repair of public buildings 
in the national eapital, but provided that nothing contained inthe Act ‘ shall J 

.. ,.beé-held to modify existing law with respect to the assignment of space. 
odin the public buildings in the District of Columbia by. the Public Buildings 
-.. Comission”, from. which it is clear that when Congress. centralized. the 
-administr sion and policing of many Government buildings . in! the . Office | 
. of Public Buildings and Public Parks of the National Capital, it expressly . 
“3 negatived any intention to disturb the complete control of. the Public Build- 
> ings Cominission’ over the allotment ‘of space in ‘all except ‘certain ‘desig- 
nated public buildings in the District: of. Columbia, vested i in the Commission 
cs “by the. Act of. March:1, 1919 (40 Stat. 1269). mS | mite 


Orrice OF PUBLIC BUILDINGS | AND: “Pusric Parxs—Exrourrve Onpe OF - dow 
10, 1983-—SuccrssoRsHTy. ee. Cee ey. “ bee gal - 
The: Office of: ‘National Parks,. mS: suilaings: ‘and Reservation’ iecnened: £0 all | 
“powers: and. functions of the. Public. Buildings ‘Commission. bY. Uxecutive | 

| Order No. 6166, promulgated June 10, 1933. 


ae 
- 
— 
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oO Marcoxp, Solicitor: 


Pursuant to your [Secretary of the , Thteriéx] es of Cee 
93, 1938, I have considered the legality of the proposed assignment — 

by the Office of the National Parks, Buildings and Reservations of 

"space in the new. Post. Office Department. Building’ for use. and | 


- occupancy ‘by the ‘Department. of the Interior. 


The Post Office Department and the Office of National Parks, | 
. Buildings and’ Reservations appear to be in some doubt whether 
the general authority of the Office to allot | space in public buildings — 


eal extends to the new Post Office ‘Department Building because of the 


presence in section 1 of Executive Order No. 6166, promulgated 


7 _ du une 10, 1983, of ‘the following sentence : 


“The Office of the. ‘Supervising. Architect | of fies ‘Treasury Department ts 
: transferred: to. the Procurement. Division, except that the buildings. of the 


Treasury ° Department shall be* administered by the Treasury Department and 


the administration of. post office buildings is transferred to ‘the Post’ Office - 

Department... Pe hy SOE ha set shades © : Z nt 2 ae» 
In my: opinion there’ is a lear distinction to be taken ‘between , 

“administration” of a building, © meaning supervision and main- 

tenance, and “allotment of space”, and. therefore this provision 


fe does not deprive the Office of National Parks, Buildings and Reser- © 


- -yations-of eutherty to allot Uo oe in the new Post css Deparenent 

| Building. 7 
~The. position of! Supervising Aechiesce of. the oni Depart- 

ment: appears to ‘have ‘been created. by the appropriation. act. of | 
‘March’ 14; 1864 (13 Stat. 29, (27). No statute has defined or ‘set 

forth this officer’s duties and. scope of authority, but from time te 

time statutes’ have: vested him ‘with various miscellaneous: ‘pewers. 


Among his duties: has been that of passing upon designs | and esti- 


mates of projected public: buildings. (RS. sec. 3734; -act of June 
95, 1910, 86 Stat. 699; 40 US.C.A. sec. 267). He ce mever had 
control of the piigidene of space inthe Federal ‘buildings in the 
- District of Columbia, and hence neither the Procurement: Division, | 
~~ the Treasury Department, nor the Pest Office Department can have 
acquired any such power by transfer from the Supervising Architect. 
The Treasury Department itself has for a long time exercised 
control over many public buildings within the District of Columbia 


~ and elsewhere ‘in. the United States. Thus bythe act of July 1, 


1898 (30 Stat. 614), all courthouses,. custom, houses, post offices, and - 


- . other public buildings outside the District’ of ‘Columbia were declared. . 


to. be. under the exclusive jurisdiction) and. control : of the’ Secretary ; 
. of the Tréeasury.- “Likewise, no. control. of any. Treasury OF Post: — 

; Office buildings Was transferred to the Office of Public’ Buildings 
a and Public Parks, to which was, nevertheless, transferred: the | con- , 
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Peolvor tha: State, War and Navy Building, adi the Interior, Com- > - 
merce, J ustice, Labor and. other buildings. — - a 
_ . It seems.clear that the sentence from the Hxecutive One nase 
discussion was intended to give to the Post: Office Department control — 


of Post Office buildings heretofore under the control of the Treasury | — 


co ‘Department, and to keep in the control. of the Treasury Deperonent com 


- other buildings which it had theretofore. controlled. ete 
- But. these provisions - for maintenance and. ‘supervision. have no. os 


| bearing on the question of authority to allot space. In re “Lyman 7 
(55. Fed. 99), That administration of buildings on the one hand: and. | 
allotment of space on the other, have been. given distinct treatment. 2 


S06 OF Congress i is clear from the act of February 26, 1925 (48 Stat. 983), iis | 


which vested in the Office of Public Buildings and Public Parks of 
_ the National Capital broad. powers of maintenance, care, | custody, 
| policing, are and ret of re er Section 6 of this 
act provides that : ie need 
4 Nothing contained in this ‘hee shall be mele to rnigtitey existing law “with | 
respect to the assignment of space in. the public buildings in the District of — 
Columbia by the Public Buildings Commission eS Mees 3 : 
Thus it is clear, that when Congress. centralized is dmainistea: 
ion and policing of many Government buildings in the. Office of. 
Public Buildings. and Public Parks of the: National Capital it ex- 
pressly negatived any intention to disturb the complete control of the 
Public Buildings Commission over the allotment of’ space in all 
except certain designated public buildings. in the District of Colum- » 
bia which was vested in the Commission. by the act of March 1 1, 1919 
(40. Stat. 1269; 40 U.S.C.A., Sec. 1).. : 
The Office of National Parks, Buildings! and. Rasauond suc- 
: ceeded. to all powers and functions of the Public Buildings Commis- 
sion. by Executive Order No. 6166, promulgated June 10, 1933. In 
| may’ opinion | allotment of space in the new Post Office Building i 1s a 
_ clearly within. its oy as ina successor. | ee 
Desa ng . 
OT. A. WAurers, } 
First Assistant ‘Secretary. 





"HOME, OWNERS’ LOAN CORPORATION 


“Opinion, November 6, 1933 oe a 7 7 - pea 


: De PRE : 


2 OFFICE Stace: Arxoruent—Hom, OWNERS’ Loain ACT: oF 1998—-Acr OF. Magee Pe 


: i, 1919—Orrice OF NATIONAL PARKS, BUILDINGS AND RusERVATIONS—ExEC? - 
SUTIVE OxDER. OF June. 10, 1933. : : | ose 


Te Act. of March 1, 1919 (40 Stat. 1269),. in “express terms gives ie: the on 


“Public Buildings Commission ¢ control of the allotment a space in buildings a 
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| leased’ oy the United States as well as in publicly owned: buildings, ona 
by: ‘Executive Order No. 6166, promulgated June 10, 19383, all functions ‘Of. 
this, Commission were transferred to the. Office of National Parks, Buildings — 
and Reservations, 7 | a 


- Home Owners’ Loan ‘Acr OF 1988—Acr OF Maro a 1919—Avraomry TO 7 a 


ConTRACT INDEPENDENTLY. 


‘Unless the provisions of the. Home ‘Owners’ ‘Loan ‘Act ‘of: 1933 evince some | 
< intent on the part. of Congress to except the Home Owners’ -Loan Cor pora- | 
-. .tion from the general . administrative scheme embraced. in the: Act . ‘of 


_ March. 1, 1919, for the allotment. of: space to Government departments, ete, 
- it is without. authority to: contract’ independently. for space in a. privately _ 
- owned. building in the ‘District of Columbia. . | 


HoME OWNERS’ Loan Act OF 1933-—StaTuToRY Consraverton. 


A provision. in’ the Home. Owners’ ‘Loan Act of 1933. that.‘ 6 ‘the Corporation | 

© Le shall determine its necessary expenditures: under. this Act and the . 
manner in “which they shall be incurred, allowed, and paid, without regard . 

to. the provisions of any. other law. governing the expenditure of. public 

. funds”, does not relieve the Office of National Parks, Buildings and 

Reservations of the: ‘obligation of allotting to-the Corporation space in. some 
building or buildings in the District of Columbia owned: or leased by. the 
United States. | 4 


STATUTORY Constauction—Excertt0n TO. | Syerme Hstancisiep ‘BY Gunmrar 


AcT NOT’ “RPADILY. IMPLIED. | ? 

It is a well established principle ‘of: law that, ‘where a acalute — up a 
general scheme for the administration of a given field, subsequent and 
more particular statutes: will not readily be construed to enact. a ‘depat- 
ture from the general scheme. (United States v. Barnes, 222 U.S. ‘513; 
Automatic Registering iMachine eee v. Pima Coe 285 Pac, 1084.) 


Marco: ‘Solicitor: Ps — 7 
You [the Secretary ot the ‘Entetior] have equal my opinion | 


| concerning the legality of the proposal by the directors of the Home 


Owners’ Loan Corporation that it relieve the Office of National . 


‘Parks, Buildings and Reservations of the ‘obligation of allotting _ 
to the Corporation. space in. some building or -blidings owned or 


" Gorporstiéa: act: independently in n renting space In some privately 
owned building for its accommodation in ;the District. In. my 


opinion the directors of the Home Owners’ Loan ‘Corporation have | 


~ no authority to take such action. 


Considering the. question ‘first apart from any ‘problems oak. 


by the terms of the Home Owners’ Loan Act of 1933 (47 Stat. 128), ae 
which provides for the establishment of the Home Owners’ Loan. 
| Corporation, it 1s apparent that the proposed action, would. be. 
wholly unauthorized. The Act of March 1, 1919 (40 Stat. 1269, 400 


U.S.C.A, sec. 1), gave to the Public Buildings Commission— ; 


a a * * the. absolute control of: and the allotment. of all: space in. the. seve : - 
ear, eral public buildings owned | or buildings leased by. the United States. in the 


hy 
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- District. of Columbia, with the exception of. the Executive. Mansion and Office 


* - of the President, ‘Capitol Building, the. Senate and House Office Buildings, the | _ 


» Capitol ‘power’ plant, the buildings under the. jurisdiction of the Reg gents.of the - 


Smithsonian Institution, and the Congressional Library Building, and shall from » 
time to {me ass'gn and allot, for the use of the several Beanies of the Govern- 
~ ment, all such space. : 

7 This act in express. mae gives vie the. Bublic Buildings Common 7 
‘control of the allotment of space in buildings leased by: the United 
‘States as well'as in publicly owned buildings. = 7 
- By Executive Order No. 6166, promulgated June 10, 193 3, all * 
| fisietions of the Public’ Buildings Commission were transferred to 
the Office of National Parks, Buildings and Reservations. Unless 
the provis-ons_ of the Home Ov aers? Loan Act of 1933 show some 
‘intent on the part of Congress’ to except the Home Owners’ Loan 
Corporation from this. general administrative scheme for the allot-— 
ment of space to. Government departments, agencies and. instrumen- 
_ talities, the Corporation. has no authority independently to: contract 
‘for space in a privately owned building 3 in the District of Columbia. 
Section 4(j) of the Home Owners’ Loan Act of 1933 Ca Stat. 128, 

131-182) provides in part. that—. | : 

‘The Cor poration shall be entitled to the . fred, use. of the Unitea States mails 
for its: ‘official business. in the same manner | as the executive departments of 
the Gov ernment, and ‘shall ‘determine. its necessary. expenditures. under this 
Act and the manne rin which they shall be incur red, allow ed, and paid, without 
regard to the provisions of any oe law governing the expenditure of pune 
_ funds., | | 7 | Bs i ae 2 : : 

It is my. “opinion ‘that this provision centers no authority 0 on the 
ats Corporation to take the proposed action. The provision exempts. the 
Corporation, it is true, from other laws “ governing the expenditure 
of public. funds.” ” But I do not see how it can reasonably be con- 
- tended that a law which vests authority in a given administrative 
_ agency over allotment of space in publicly owned or, leased buildings 
is a law “ governing the expenditure of public funds”. Itisa purely | 


: administrative. measure establishing a method for distributing space 


in Government buildings. This process of distribution does not 
necessarily involve the expenditure of any public. funds whatsoever. | 
In addition, attention should be called to the following provision in 
the Act. of March 3, 1877 (19 Stat. 870, 40 U.S.C.A, sec. 34) : 


No contract shall be made for the rent of any building, ‘or part of any building 
‘to be used for the purposes ‘of the Government in the District of Columbia, 

‘until an. appropriation therefor shall have been made in terms by Congress, 
: and this clause shall be regarded as notice to all contractors or lessors of any 
“guch building or any part of building. 


I find no provision in. the Home Grae iat Act of 1933 eich - 
, ‘constitutes an “ appropriation in terms” for. a contract for rent of 
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a building in the District. Te Congress had desired to. sano rent 
- ofa building, the sort of provision which would confer such author- 


~ ity was clear. In view of this, and since repeals by implication. are. Wt 


not favored, I do not think the provision in the Home Owners’ Loan 
Act of 1933 exempting the Corporacion. from other laws “ governing. 


- 7 the expenditure of. public funds ”, authorizes any departure. from the 
_ provisions of the Act of, March 3, 1877, quoted above. 


 . Finally, the proposal of the divectore of the Corson necessi- 

_ tates a. departure from a general. scheme of administration established 
by Congress. It is a well established principle of law that, where a _ 
statute sets up a general: scheme for the administration of a given 
7 field, subsequent. ‘and more ‘particular statutes will not readily be 
7 construed | ‘to. enact a departure from the. general scheme. United 
States v. Barnes’ (229 U.S. 518) ; Automatic Registering Machine 


en, Company * ve Pima County (36 Ariz, 367, 285 Pac, 1034). Obviously | 
the authority of the Office of N ational Parks, Buildings and Reser- _ 


vations to control the allotment.of space to. Government agencies will -_ 


 -be reduced toa nullity if such agencies as are dissatisfied with their 
allotments are to: be permitted to hire and occupy space on their own oe 
initiative, and spend their appropriations for this. purpose. — | 


- I conclude that the action proposed, to be taken by the directors of 
the Home Owners’ Loan Corporation 1 is s unauthorized. af 


Approved - a 
TL AL ‘Watrmrs, | 
ae ; Assistant Seoretary. 





“HOURS: OF LABOR AND METHOD OF PAYMENT OF WAGES, . IN. 


NATIONAL PARKS, FOR WORK PERFORMED WITH FUNDS OF + 


SAE FEDERAL: ‘EMERGEN CY ADMINISTRATION Sai PUBLIC : 
oe WORKS | ms fo Ge 
_ Opinion, November 8, 1998 


. Nation at Parks — Work PERFORMED WITH ‘Funps: OF THE | PepERAL EMERGENCY 
ADMINISTRATION OF Pusiic Worxs—Hours OF LagoR. + 
The order of the Secretary of the Interior of August 28, 1933, reqitir ing that all 

work performed with funds granted by the Federal Emergency Administra- : 


' . ‘tion of Public Works shall be subject to the labor policies and wage require- : 


ments pr éscribed by. said organization, embraces work performed in ‘National | 
Parks, whether under contract. or by the Government’s own forces. 


- NavIon aL: PaRKS—CIRCULAR No. _ 1—Hours OF Lanor—Rute, Wirn EXCEPTIONS— Z 
,-. PROCEDURE. . 3 . oe 


By subsection (b). of. section 3, Ar ticle. II, Cixcular. No. 1, Te is s provided: that, re ) 


_if work is located at points remote and. inaccessible, 40 hours’ work in one igs | 


week shall. be permitted after it is determined by the State. Engineer (PR. 
eaten BEE to advertisement, that the work is remote and inaccessible ; es 
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- and this cecaintion vest authority in the State Engineer (BY WA. ) for des! 
- termining whether 40 hours shall constitute a week’s work on any desig- 


| ~ nated project with authority lodged in the Federal pai Administra- > . 


| tion of Public Works to modify such regulation. = | 

Natron at PaRkS—NATIONAL INDUSTRIAL RECOVERY Act AND ee EMERGENCY 

_ ADMINISTRATION - or PUBLIC Worns—Cnancr IN, ‘Wornine Hours— | 
AUTHORITY, a 
. To be legally effective, a change fr om or waiver ‘of the Statutory: 30-hour work 

| week prescribed by the National Industrial Recovery Act and the Federal 
Emergency Administration of Public Works, as applied to National Parks, 
-- must be authorized by officials of the latter organization | or the State 
. Engineer | (P.W.A.), in such persons residing the. duty of determining 
m whether it is impracticable or infeasible to do the work required on the 
. 80-hour week basis or to substitute therefor the 40-hour week authorized — 
| in Circular No. 1. and the rules and regulations approved August 9,. /L19RR, 


OFFICE OF Nationar PaRKs, BumebrNes. AND. "RESERVATIONS CHANGING Hours 
OF LABOR—AUTHORITY OF SECRETARY OF THE. INTERIOR. PN 


_ The Secretary of. the Interior, as such,. is without authority ‘to approve and 
% -roake effective ‘plans submitted: by the Director of the Office of. National 
eoteae Parks, Buildings, and Reservations, for changing the hours of labor. from 
_ -,80 to 40. per week, upon work in- ‘National Parks, within the scope of the 
Federal Hmergency Administration of Public Works, his authority in. this 
' connection being. that conferred upon . him as head of the Federal ‘Emer- 
gency Administration of Public Works. — zo : 
NATIONAL Parks—PayMENT BY Curox FOR. “Work PuRFORMED—EXCEPTION. | 
Nothing in the National Industrial Recovery Act or the regulations adopted 
to give it effect forbids payment by Government check for work performed 
with - funds granted by the Federal Kmergency Administr ation of Public. 
Works; but where, owing to difficulties in the way of cashing checks, such 
method of payment would work a: hardship, the. purpose of the regulations 
.. would seem to require ye in cash, . mee S od 
‘Maraow, Solicitor: ee ee _— e | 
You [the Secretary of. ihe Interior] Page. cubmetiod: ve me for 
opinion administrative problems that arise by reason of the National . 
‘Industrial Recovery Act, approved. June: 16,. 1933, Circular No. 1,— 
issued July 31, 1933, Ss the President under the act, and memo- 
— randum of ‘the: ae of the Interior issued ‘August. 93, 1938, 
relative to labor and- wage provisions. The Office of National Parks, | 
Buildings, and Reservations has submitted for. the approval of. the 
Secretary of the Interior a memorandum: which includes two. “prin- 
cipal questions, which are stated by the Director as follows: 
(1). In practically all of the national parks the work will be — 
situated in remote sections of the country, far removed from centers — 
_ of industry and entertainment, and in localities where, due to weather 
# conditions, it is desirable to utilize the 40-hour week provisions con- 
tained in section 3 of Article II of Circular No. 1 and i in a rules | 
and peut approved August 9. ar ee 


7 


| Mr, a ‘DECISIONS OF ‘THE DEPARTMENT OF THE INTERIOR 829 Soa 


- (2). Due. 6. the remote location of netonal: park headquarters a 


and the distance from: Federal Reserve or: other banks, where lawful 


7 money of the United States. might be . obtained, information ds a, 
requested as to whether it would be pero to pay t these.1 men n- by 7 
ae Government, check: 


In the first, sentande sof the maori of August 28, 1988, are 
.. by the. Secretary of the Interior to the heads of bureaus and = . 
he. prescribes. the following: rule: 2°. re fe a ae ae 

| _ All. work. performed with funds - granted by the Federal ‘amergeiicy: Admin: an 
| istration of Public Works is subject to. the labor ‘policies and wage requirements | 

oe prescribed by., the Administr ation. ‘whether or. not. are work, is ° ‘done: on force 
account. io | 7 a ee ee a 
This regulation Speen to define ihe provisions. ae caehion’ 206 of 

| ae National: Industrial. Recovery: Act to include. work done by the 


Government with its own forces as well. as. work done by’ contractors 


or those to whom loans or grants might be made. Assuming that, the. 
m regulation has. the effect of law, consideration can be given to the 
extent of authority vested 3 in the administrative officer. to. change the 
hours of work under the provision of: subsection (2) of section 4 206 of a 
the act, which i is quoted. for convenience: : | | 


(2) That. (except in ie erative, administrative, and. supervisory _jpokitions); 
So far as practicable and feasible, no individual direct'y employed on any: such = 
project shall be permitted to" work more than 30 hours in any. one week ; : 


This provision of. the statute has been. elucidated by subsection ©) 7 
of your regulations of: August 23, 1933, which states: | 


30- Hour Week: Except . in executive,. administr ative. and supervisory. posi- 
tions, so far as practicable and’ feasible in. the judgment of the Federal. Emer- 
gency Administration. of Public Works, no individual directly employed’ on the 

project shall be permitted. to work: more than. thirty hours in ‘any one. week, but 
in accordance with rules and regulations from time to time made by the Federal 
Emergency Administration of Public Works, this provision. shall be construed 
to permit working time lost because of inclement weather or unavoidable delays. 
in any one- week to be made up in the succeeding thirty, days. bee 


The regulation, which must be included i in all contracts, permits a 7 


- waiver of the 30-hour provision. of the law by the Federal Emergency “4 
Administration. of Public: Works. | The officials authorized to extend . - 
-. the hours of labor are the Federal Emergency Administration of a 


Public Works, and State Engineer (P.W.A,). Therefore the memo- 
randum, above described, in so far as it affects hours of labor, if 


| approved by you, would not be legally effective, because the eee i 
_ from: the statutory 80-hour period should. be made by the Federal’ 


| “Emergency Administration of Public Works, or the State Engineer | ; | 
_ (P.W.A.), and the one who acts must determine whether it is im- — _ 
practicable and infeasible to do the work with men working | 30 hours’. ae 


: ; Per week, 
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| By. saehcden (b) ge ‘section 8, Article IT, Civeiiae No. ds it is — 
eee that, if work is‘ located at points’ remote and inaccessible; a! 


- 40 hours’ work j in one week shall: be permitted after it is determined 


by the’ State Engineer (P.W.A.), prior ‘to advertisement, that the - 
work is remote and inaccessible. This regulation vests the ‘authority : 
for determining whether 40 hours shall constitute a week on any des-— 
ignated project in the State Engineer (P.W.A.). The regulation may. 


be modified by the Federal Emergency Administration of Public | 


Works, but. the; Secretary of the Interior can not approve and make 
| effective the plan submitted by the Director of the Office of National 
Parks, Buildings, and Reservations, for changing’ the hours. of labor 
from 30 to, 40 hours per week, | 1a, * oi 
“Turning our attention to the append question: a be Gonsiieian nm 
the memorandum submitted, we find that subsection (8) of section — 
206 of the National Industrial Becony: Se: contains the e following 


tS provision: 


That all ‘employees shall be ‘paid just aha’ : aeoesantle wages “which Kail. ‘be 
, compensation sufficient to provide, for the hours | of labor as. limited, a stand- 
ard of living in decency and comfort. | : i qT ewes 


Subsection (e) of the regulations of Angus 28, 1938, pone 
under (8) that: | | 

All employees shall be paid in full not less: often ‘than ¢ once each, week and in 
lawful money of the United States in the. full amount accrued to each individ- 
ual.at the time. of elosing of. the payroll, which. shali be at ‘the latest date prac- 
ticable prior to the date of payment, and there shall be. ho. deductions on ac- 
count of goods purchased, rent, or other obligations, but such obligations shall 
be subject to collection. only by legal Process. a 

Subsection. (2), section 8, Article I, ‘Cider No. ie of. the rules 
prescribed by the President, J uly 31, 1983; provides: pee 
| All wages shall be paid in full not less often than once each veal and in 
lawful money of the United States in the full amount earned by each. ‘indi- 
vidual at the time of payment. ‘There shall be no deductions. on account. of 
goods purchased, rent, or other obliga Hons Such obligations shall be subject 
to collection. only by: legal process, : oad 


-Itis ‘evident, however, that this rule i is eaikectad: to contractors, be 
cause it is further provided that any violation of rule 3 (a) may 
be modified by the Administrator, or by the agency of the United . 
States executing the contract. Its purpose is to guard against | 
abuses sometimes complained of under a practice of paying workers — 


by checks which from practical necessity or convenience are to 


be cashed under conditions whereby the contractor may in a. meas- 
ure be able ta restrict the free use of the funds by deducting for. 
rent, the purchase of goods, or for other obligations. It was in- 
tended that employees should have free use and control of their 
earnings. This. puEpoEe will not be thwarted where the Government 
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| pays by: checks. a ‘enderetand it to be the general epaceiie to pay | 


- Government employees 4 in the field services by checks, and I see no 


sufficient reason for concluding that it was intended by the said -in- - 


_ structions to disturb the established practice in this regard, except: . : 
ee perhaps. in particular cases where, owing to lack of banking facil- 


_ ities or other. difficulties in the | way “of cashing the checks, theemploye — 
could not conveniently convert his check into.cash. Where the.latter 


conditions prevail, I think the purpose of ‘the regulations requires. ae 


- that the Government assume the burden, inconvenience and coon 


| sibility involved in the transportation and payment of cash. 


I see no legal objection to granting the ‘relief requested, ‘but: io 


believe that any action you take in the matter should be in the.capac: 
ity of Administrator of Public Works, and whether the relief — 


requested may or should be granted 1 1s EBrOpeny for consideration by co | 


that unit of the service. 
Approved: 
-Hanorp L. ‘crus, 
“Seoretary. 


. { ¢ 





REGULATIONS TO GOVERN SALE OF LOTS IN TOWN OF NEWELL, : 
WITHIN THE BELLE: ere IRRIGATION PROJECT, SOUTH 
DAKOTA 

[Circular No. 1315], 


- DEparTMENnt OF THE a LwTERror,, | 
.  Generat Lanp Onis | 

| Washington, D., Vavemioer 20, 1938. 
Tu Comitissronme: OF THE GENERAL LAND Ornice 
~ On October 23, 1933, the. Department approved iaepeietiots a | 
mitted by. the’ Commissioner of Reclamation providing that a sale 
of lots situated in Newell, South Dakota, be held.’ It is, therefore, : 
directed that in Necotdnaes with. said regulations and pursuant to- 


* the acts of April 16 and June 27, 1906. (34 Stat. 116,519), June 11,. 


1910. (36. Stat. 465), and September 8, 1916 (39 Stat. 852), and. the 
general regulations i in Townsite Citeular No. 1122, the unreserved lots 


in-the townsite of Newell, South Dakota, eithin the Belle Fourche - 


Irrigation Project, ‘ineluded. in the attached list, shall be offered 
_ for sale at public auction at not less than their appraised value at 
10 a.m., December 2, 1933, at; Newell, South Dakota. a 


oH, C. Youngblutt. has been desionated as superintendent. of thie - | 
sale and J. B. Siebeneicher as auctioneer. Full payment for. the. ae - 


- must be made in cash on the date of the sale. 


The superintendent conducting the sale is authorized to reject any . 


| and all bids for oy, lot; to suspend, adjourn, or Bao the sale of 


| 332 DECISIONS OF THE DEPARTMENT OF THE INTERIOR Vol 


any lot or lots to each: time and place as ie may igen proper. The 
unsold or forfeited lots will then be subject: to private sale at. the 
office of the Register at the Pierre, South Dakota, land mise at the 


a : appraised. value for cash atthe time of the sale. 


_, All persons are warned against forming any snibinsdion: or. agree- el 
‘ment. which will prevent any lot from selling’ advantageously or 
which will in any way hinder or embarrass the sale, and:all persons 
so offending will be prosecuted under. section 59 of the. Criminal Code 
| of, the United States. : 
& 3 Mimeograph copies. hereof, showing - a net & ane Toe au his: 
7 appraised prices, will. be. furnished to the superintendent of the sale 
. and the Register of. the land office. as soon.as they can be provided. 7 
: : 7 7 . ‘DT, A. Watrsrrs, 
F inst Assistant Secretory. 


| APPRAISED PRICE OF LOTS, NEWELL, SOUTH DAKOTA ; : 


Block} 9s Lots | : | Price Block: oi Lots ss Prriee 


3 | 5 to.10 ‘noraclve Se $10. 00 13 to 15 inclusive en are 515. 00 
Be ees cteeane ht 8 25. 00 Vattee2. S  ceeoses 15, 00 
SO i Se cen een 20.004. 40] D9 980 sun 20, 00°. 
“13 to 6 inclusive... =~--~ 10.00 |} 42 |.1 to 8 inclusive __---- 50. 00 
DA tOdlO: eM. ces LOE 00). 144020 “:.° LiL et 25. 00 
| - | 14 to 16 « ato O00 Fes ee ene Sianae _-.| 25. 00 
61 1tod9 *- Les ._}.10.00 | 438 |) 1 to 4 inelusive___---- 25. 00 
—112t016. “Ll 10.00' |] °° | 144018 LLL 2__-| 15. 00 
7/1to1l6 “©. _ -_L___} 10.00] | 21 to 32 | vesecese} 15.00- 
8|1tol2 “ _Lii__-} 10.00 |. 45 | 21, 22, 23, Se ane 15. 00 
9}1tol1l2  ¢ ___----'|.10.00 |} 56 | 2 to 6 inclusive.__.-_-._; 15. 00 
PF Zee eee ee ete AO OOs [O00 Sse fe eee) 1000 
20:19. to re inglusive---2--— 10.00 | 74.) 3 to 10 inclusive. ------ 10. 00 
_. 215 7tol peta! OOO 75 | 3to9 | ._..----| 10. 00 
* 22 | 12 to i ecunaocl 16.00 |; .88 | 2106. .° . See 15. 00 
7 sd (NE «eee 110.00 |.. 89 | 1to8 ee oe gone 15. 00 
31 | 5, 6, Fs ae ei oe 20. 00 90; 1to8 hn ies 15. 00 
: 14 to 20 inclusive Bie foun ta 15.00 Ne Ns es ee 15. 00 
. 88/ 7toll ©“... 2-1 15.00 4. to 8 inclusive ene rete 15.00 
845; Tt0122 -- 4) - lll 16.00. 92) 1tos . Rs cee 15. 00 
Mop ab tOnl a. se fee eo TROON (OG. Te eaten So eee eee | 20. 00 
sO NAM ge Peace hainae ats ode _-_| 20.00 || 96: | 1 to 8. inclusive? zane secon ~-15.:00.. 
| Tto 16 inclusive_--__.- 15.00 | 97) Llto8 pee ae ee 15. 00 
:.37'| 3:06 > * © Jot iz} 20.-00-. 98 | lto 8 amen oPerds Seem -15. 00 
oe) PHO. 2682 Soyo O00 O0e ye soe ees 15. 00 
WB AOac eee eS SO OW POO U2 Ose eee 15. 00 
BS EL to 12. inclusive. ------ “15,00. |) « 101.) 1, 2,.8, 4, 7,-8o2-c2242. 15..00 | 
. he +13 to 32. -...-.-| 10.00 || 110 | Whole block.-_.---~-- ~-{125. 00 
89 7 to 12° « gecteate 20.00 | 11) .% 0° © -lloe.-.-| 76. 00 
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| MeNEIL ET AL, v. MARIAS 


"Decided November 23, 1988. 


OIL. AND Gag UAtba-——Proabecuna PERMIT ApprtcaTIoN—EFFECT OF Fring. 
An application, for an oil and gas prospecting permit. under section 13 of | 
- the act of February 25, 1920, is, in effect, a mere request. that a: license be 
“granted and confers upon the applicant no interest in the lands: or nens 

: mineral deposits therein. : oe 


' "Or aNp Gas Lanps—REUNSTATEMEN'T OF  CaNcurep Paesrr AND. "EXTENSION. OF 


TIME GRranrEep—EqQurties. 


‘Neither the. Leasing Act of February 25, 1920, nor the. tegulations issued’ . a 


thereunder, give exclusive. segregative effect to an application. for a pros- 


 . pecting permit, and a permittee, in default under the regulations, resulting. she 


- in cancellation of. his- permit, but able to show substantial. equities, may, 


~ upon proper | application, have his: “permit reinstated, to the exclusion OF he 


the claims of. mere per mit applicants. 


= DEPARTMENT DEcisrIon. Crrep AND APPLIED. 
Case of Eniow v. Shaw et al. (90 LD. 339) cited and applied. 


Waurmrs, First Assistant Seeretary 


’ On December 1, 1980, the. ee et the Interior: on recommen- 
dation: of the departmental committee, extended oil ae gas prospect-. 
ing permit Sacramento 019264 of W. A. McNeil and. others to 
November 1, 1932, on condition that’ there should be filed within 60 
days from notice a drilling bond in the sum of $5000, conditioned ‘on 
the proper abandonment of all wells theretofore drilled on ‘the 
permit area. This decision was duly promulgated by the: Commis- 
sioner of the General Land Office, and on August 3, 1931, the Register 
of the local land office reported that the parties had been notified 
but had made no response. He transmitted evidence of ‘service — 
showing that all the parties except McNeil had receipted for notice _ 
and copy of the decision. A. registered letter addressed to McNeil 
- and returned. unclaimed was submitted for service of notice upon 

him. On J anuary 15, 1932, the Department approved a letter by the 


Commissioner canceling the permit, which covered the Wihwi, and i 


NEYNW%, Sec, 22, T. 30 S., R. 24 E., M.D.M., California. a, ee 
On May 17, 1932, Josephs F. Marias filed application for a permit, A 
in seordatiee with the regulations: of April 4, 1932, to’ prospect’ for 


oll: and gas upon: certain lands i in said township; including all of Sec. oe 


2228 On February 6, 1933, McNeil: filed a petition for reinstatement - 


of the. canceled permit. alleging that he had acquired. the interests. 
of. the other parties to said permit and that he had: satisfactorily ee 
_ plugged.and abandoned the wells on the land: «He: consented and: = 
_ agreed. that reinstatement and extension should be. subject’ to the con- ars 


ditions’ and Jp aricaea in pala eons of. ee bad 1982. 
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By decision of March 3, 1933, the Gorinissionar rejected McN eil’s 
application for Se on the stated grounds that the permit 
had been canceled after due service of notice;.that when Marias filed . 
his application for the land it was. subject to such application 
because there was no application for reinstatement of the former 


permit pending ; and that the application of Marias should therefore - 
be allowed. | 


McNeil has peli: He. alleges that the permittees nee two - 
wells to be drilled on the land, the first to a depth of 4,497. feet and 


the second 4,403 feet; that fhe total cost of:said wells was approxi- | 


| mately $100,000; ‘that the second well was completed on November 
12, 1925; that no further development on the land. was undertaken 


=: due to ‘the general conservation policy in both Federal and State _ | 


7 governments and the general condition of the oil industry; applica- 


tions for extension -of time were filed setting forth the facts; that 
on or about January 10, 1931, he received through one of the ‘Other 
permittees a notice ee the oil and. gas supervisor requiring cer- 


| tain work to be done in connection with abandonment of the wells — 


on the land; that.he thereupon.made several trips to the land and — 


7 made efforts to have the.other permittees join in sustaining the cost — 


ef abandonment of the wells,. which he was informed and believed 


? would. relieve him from: the requirements of furnishing a $5000 ; _ 
bond; that on or about February 2, 1932, he received a letter from 


~ the oil and gas supervisor instructing hie that he must. complete 
abandonment of the wells; that he then. consulted with said super- 
visor who advised him that the permit would not be finally canceled 


until the work had been done, and that he could not ask for further — 


extension of time until he had performed the work of abandonment. 


of the wells as required ‘by. the supervisor; that he then proceeded to — - 


abandon the wells as. required, and having completed the work :in 
good faith he filed his. application. for reuisvetement on 1 February 
6, 1983.. | 3 | 
“McNeil. ages not. ae that: is ieceiyed notice of the: see nenaenk . 
‘6 furnish a $5000 bond within’60:days, even though it was indirectly. 
If he then had written. to the Register or the Commissioner; all dif- 
| ficulties could. probably. have been avoided. However, he was jus- 
tified in relying upon the-advice of the oil -and gas supervisor and 
in assuming that the Commissioner would be informed or the a 
visor’s instructions and advice ‘to ‘him. ae 
_. Ordinarily, if a.permitteeis.called upon to siniply ith: reason- 
able and proper requirements, under penalty of suffering cancellation — 
of the permit for failure to comply. within a, stated time, and he fails: 
oo to take any action after. due: service-of notice, his permit may lawfully 
ee be canceled and he will not oe iD & position to ask for reinstatement - 


> \- 
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in the face: re an allowable eye permit apple tons But the | 


as circumstances of this case are different. The good faith and equities a 
of McNeil have been clearly established, and it seems that the present — 


- situation has arisen on account of ee and instructions from. two - 


os ‘different bureaus of this Department. 


‘Inasmuch as McNeil has equities which the Department recognizes, : 


: the filing of a permit application by Marias prior to the filing of the — 
_ application for reinstatement is not an insurmountable bar to rein- 


statement of the former permit. In the case of Enlow v. Shaw et, ab. 
(50. L.D. 839), the Department: sald: . | | 


An application for a permit to prospect ae minerals pursuant to. ‘the leasing 


. actisa mere request that.a license be granted, and confers. upon the person 


making such . application. no interest © in the aa described or the mineral 
en therein. : , | 


In the adjudication of this. case the Gotis ons Srarloobed the 7 
fact. that there was a permit application for the land in question _ 
which was. prior to that of Marias. The files of the General. Land 
Office show that: on April 22, 1932, Lloyd Crutts filed a permit appli- 
cation (Sacramento 027407) for said land and other lands, while, as 
hereinbefore noted, the application. of Marias was filed May 17, 1932. 
McNeil served a copy of his appeal upon Marias, but inasmuch as 
| he was not advised of the a of Crutts, ‘he did. not serve 
notice upon the latter. , 
_ The decision pppealed: from is neve: oa Ce case 1s verended : 
_with instructions that a copy hereof be served upon Crutts and that 
he be allowed 30 days from notice to show cause why his. application 7 
should not be rejected as to the WLW, and NEYNW', See,.22, T. 
80 S., R. 24. E., M.D.M., and the. permit of W.A. “McNeikkand othes’™ 
| ‘peinstated: at extended: _A. copy hereof should also be served.upon 
‘Marias. If-Crutts and Marias do not take any action after due. serv- 
_ ice of notice the Commissioner will submit the case to the Department 
recommending reinstatement of the permit and extension of. time ; 
thereon as In the absence of any intervening application. a , 





- AUTHORITY 10 EXTEND TIME OF PAYMENT OF CHARGES oN - 


INDIAN IRRIGATION PROJ ECTS 


© Opinion, December 7, 1938 


> ADMINISTRATIVE Ornces OF THE: Unirep } Srares—AUTHoRTY Rucarpiné Dears. = Tags 


DUH THE GOVERNMENT. 


AS. a general rule, no. admitisiative officer of. the ‘United States is. s vested 
wt; with authority to extend without consideration the time of payment: of a 7 
debt. due" the United States. 7 in 
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. INoraN Inetaatton: PRoJECTS—SECRETARY OF THE Iwreetorn—AUTHORITE TO Fix , 
_CHARGES—LIMITATIONS Upon AUTHORITY. — | ar ibe, 
“Under the authority vested in. him, the Secretary. of fhe ihtecior may. amend ree 
“any notice fixing the amount and date of payment of charges so as to change: 
the amount: of the charge, and may also defer the time when the payment 
falls due, but when the charges thus fixed fall due, he i is even no annony. ; 
to extend them. © 0 et ae | Se an 


. Tene “TRRIGATION Paoynors—AvrHonrey. OF Scemnpang OF THE © intention. TO | 


2 EXTEND ‘TIME OF PaYMENT TO OWNERS or InricgaTep Lanps. 
“ Congress has not granted to the ‘Secretary of the Interior general authority 7 


_ to extend the time of payment, after. they fall due, of either the operation - 
and maintenance charge or the construction. charge on Indian irrigation a 


7 projects, and legislation. passed by it from. time to time, notably the Act 
_ (of February 18, 1981 (46 Stat. 1093), clearly indicates that it considers _ 
“the Secretary is without such authority, except with. Congressional sanc- 
tion previously given; and this, furthermore, has been the view of. the 
c* Department, since where such authority has been required, appropriate 
pies » legislation from: Congress | has been ¢ obtained. | | 


Mancow, Solicitor: ne ace | 
"Phe ‘Commissioner. of Indian. Affairs has submitted tor opinion 
two ‘specifie questions as follows: -_ | _ c. 


~ 1. ‘Is at. permissible on. ‘Indian irrigation projects for suitable pate acts. aie be 
entered” into” ‘betweén ‘the - United States and. the ‘owners of irrigable land 
against’ which ‘there : are unpaid. delinquent operation and maintenance ASSeSS- 
iments, such coutracts definitely to provide for payment by the landowner of, 
the current. irrigation assessments. as and. when, due, and to make - annual 
payments of certain percentages of the total unpaid delinquency. plus. interest 
ol. the: unpaid. portion of the deferred amount, water to. -be delivered. upon 
execution of and compliance with. ‘such contract? . 

me Would it be: permissible ‘to include ° in ‘such. contracts pala: delinguent 
construction. ‘assessments: in the same ‘manner as: suggested. for. eee da- . 
linquent’ operation : and maintenance assessments? — 7 | : . 


On’ many of the Indian. irrigation projects there’ are quite a 
ee of landowners who are several years behind in the payment 
of the. operation and maintenance charges, and on projects where ~ 
— public notices have been issued, fixing the construction ‘charges, the 

: landowners are also delinquent i In payment of construction charges. 


‘ ae due charges are paid. ‘Inability to pay the ees ‘puts ‘the as 
- Jandowner in a position where he can not obtain irrigation water 


- and therefore can not cultivate his land. Many suggestions have. 
been made by landowners and business men of the vicinity of the. _ 
various projects that some plan be devised whereby the landowners. 


could secure an extension of time on the past. due charges and. make ee ae 


them payable in annual installments over a period of ‘years, the 
deferred payments being due and payable each year.¥ with the current 
charges. for that year, Interest would me eee at a | rate, to ia | 
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2a fixed by the Secretary. of the Interior: ere paid. onnually at the = 


| same time and place as-the deferred. charges. = 
‘Under the act’ of August 1, 1914 (88 Stat. 583), the: Secretary: is 


| ‘authorized. to fix maintenance charges which may be paidashe may 
direct, such payments to’ be- available for use in maintainingthe. = 
- project or system. for which collected. He has also -been authorized = 
to fix. ‘operation and maintenance charges. by various acts of ~ 
; Congress, and: to. determine and. announce the construction charges a... See 
which shall be levied ae the inrigable lands within Indian ireis.. ee. oa * 
. gation projects. i ety — = 


Asa ‘general rule no “duniateative officer ; is ead swith: aaieen ae 
: to extend without consideration the time of payment of a debt: due. 


the United States. The Secretary could amend ‘any _ notice fixing — 


the amount and date of ‘payment of charges so as to: change the _ 
amount of the charge and could also defer the time when: the. pay- ch 
ment fell due, but when. the charges thus fixed fall due he is given 


no authority to extend them. During the last: few years business: — 


_ necessity: has caused the Department to. take. promissory | notes, se- 
cured by chattel mortgages, for. operation and maintenance charges, 7 
‘thus making the charges due at.the end of the irrigation season in- 
stead of compelling. payment. In advance, as required by the. pub- 
lished notice. The consideration for the extension is interest exacted, 
"and. this may be ‘sufficient to make the transaction valid; a qués- 
tion not necessary here to decide. It'seems ‘probable that. the theory 
on which annual operation and maintenance charges | have been 
extended for a time before water is delivered i in the spring to some 
time in the fall after the irrigation. season is past arises. from: the 


fact that the Secretary of the Interior is authorized by law to fix the 
annual operation and. maintenance charges per acre and announce 
of the date of payment. ‘Hence, if he issued a notice prescribing’ that 


payment by the landowner of annual operation and maintenance 
shall be made. in advance of the irrigation season he would. be au- 


thorized to. change the notice to rer for payment at the end of ae 


the irrigation season. 


Tt has evidently been: the view : the Department. that the Sache: ee 
7 a of the Interior is without authority to extend: payments, after 
“8 » they: fall due, of the operation and maintenance or. ‘construction — 
charges, pean it has secured legislation from Congress in several 

1.2. instances ‘where such authority has been: required. The act of Feb-. 

. ruary 18,1931. (46 Stat. 1093),:is such an act. It. authorized the 

"a Secretary of the Interior to adjust. payment of charges due on the 
_-. Blackfeet Indian Irrigation project, Montana. This act was'the = 
, result of. Senate Bill. No. 1533, which, as originally. written, was in- 


es tended to give the Secretary: of the Interior EO. to eaeee ea 7 a 


-182662—34—vor. 54——22 
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due water- right shaies on any. lrigation project, constructed. or a 
being: constructed and operated under the direction of the Commis- — 


sioner of Indian Affairs, the extension to be limited to the term of 


-five years. . Congress, however, changed the bill to make it appli-- 
eable only to the. Blackfeet project, Montana, and prescribed that 
the extension should. not exceed ten years. This action of Congress, 
together with other similar acts passed by it, indicates clearly that 
_ Congress considers that the Secretary of the Interior is without — 
| authority. to extend the time of payment of operation and mainte- 
- mance or construction charges on Indian irrigation projects except 
- with Congressional sanction - previously given. Congress has not — 
granted to the Secretary of the Interior general authority to extend 
the time.of payment, after they fall due, of either the operation and 

maintenance: charge or the construction eee: on Indian irrigation 
projects, and in my opinion, he can not extend. such charges without 
specific authority of Congress. _ a = boa 2 

_ Approved: December 1, 1933. 

. Oscar L. Cece, 
| “Assistant Secretary. 


CONSTRUCTION. OF EXPRESSIONS a ‘ COMPACT: AND “ REASON- 
_ ABLY COMPACT ‘AS USED In THE MINERAL LEASING ACT 


- Opinion, December va 1983 


MINERAL Lmasine ‘Acr—Consrnicrton OF Srarurus. | 
As used in sections 13 and 14 of the Mineral Leasing Act of February 25, 
1920: (81 Stat. 487), the expressions . “eompact” and “reasonably com- 
pact” relate to squares, so. that, to be st compact”, ”, the selection of primary 


lease acreage. must be in the form of a. square wherever possible, and _ 


me where. that is not possible, a rectangle or approximate rectangle approach- 

ing as nearly as possible a square in dimensions. would conform to the 

| statutory requirement. ; | .. | . | 
MINmRAL ‘LMAsING Acr—Inconnevous ‘TRAcrs—Munaop OF Sarorton. 

‘Where ‘the land embraced in a permit is composed of two or more incon- 7 


tiguous tracts, the permittee, should be required :first to choose the tract | 


from which acreage for pr imary lease is desired, and. he should be required 


‘to make his entire selection fora lease, in so far.as. possible, from the _ : 


chosen | tract. When. the area of the chosen tract is. exhausted the per- . 


mittee. should be required to. select any additional acreage to which heisen- | 


Pe Be titled from the permitted tract. nearest thereto, taking first the portion | 
_ thereof: nearest to the first chosen tract. If the permittee is entitled to. 
-Jease for. additional acreage after two. tracts have been exhausted, he _ 
. should: be: required to select such additional acreage. from the tract. second 
| nearest. to the first chosen, tract, then. oe the tract. third: nearest, and 
eer $0. forth... ee ee Oe ee a ee | 
Prion Depart DEoIston Cre AND. . APELAED. . te ee 
- Case of William J. 0’ Haire (50 L.D. 562) cited and applied. eo 
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Maxcor, Solicitor :. oe : ao a 3 
_ .. The question of the proper. construction and interpretation of anes : 
ones 18 and 14 of the Mineral Leasing Act of February 25, 1920 
(41 Stat. 487), with reference to the meaning of peaconanle: com: 


pact” and “compact.” as used in these sections, has come before me. - 


for consideration fad expression of ae as a guide to adminis- 


trative action. 


| Section 13 of the Mineral Pe hee authorizes. the ree 
of the Interior to issue oil and gas. prospecting permits to qualified 
applicants under the act upon not to. exceed 2,560 acres of-land | 
wherein the oil and gas as pene to the Rates coeey a 
| provides that: | 


, Whether the lands sought in any such application nnd permit are “surveyed. . 
‘or. unsurveyed the applicant shall, ‘prior to filing his: application for’ permit, | 
locate such lands in a reasonably compact. form. and according to the legal a8 
subdivisions of the public. land surveys if the: land be surveyed; and in an 
approximately square or rectangular tract. if the land be an unsurveyed tract, | 
the length of which shall not exceed two and one half times its width. 
Section 14 of the Act provides that. upon establishing to the satis- 
faction of the Secretary of the Interior that valuable deposits of cil 
and gas have been discovered. within the limits of the land embraced 
in any permit, the permittee shall be entitled: to a primary lease, at 
ca royalty of 5 per cent., covering one- fourth of the land embraced 
in the permit (but not ies than 160 acres if there be that number of 
acres in the permit). Provision 1 1S S ‘also made in section: 14 of the 
Act that: | oe ee 8 1s | eet ek Gs 


The area to be selected. by the periiities shall be ti eonuiedt: form: and; if 
surveyed, to be described by: the legal subdivisions of the. public dand- Surveys. 
Thus, section 18, relating to the -issiance of permits, provides that . 
‘the area, not in excess: of 2,560 acres; selected by the permittée, must 
be “in a reasonably compact form. However, section 14, which 
relates to the issuance of leases on ‘the permit area’ -after valuable 
discovery of oil and gas has been made, provides thatthe area, not 


an excess of 640 acres, to be selected by the permittee for-incorpora- 


tion. into the primary lease to which he has become entitled,“ shal? . 
| be in compact form.” This distinction in language. clearly indicates : 
an intent on the. part of Congress. to permit greater liberality as to 
compactness in the selection of 2;560 acres of permit area, than i in ane 

selection of one-fourth of that area for the primary lease. © °° 
_ In the case of People v. Thompson (155 Ill. 451, 40 N.E. 307, 318), 

| wherein the. word “ compact Was interpreted, ‘the court said: 3 

| Mie! ‘most’ ‘compact district, ‘territorially, would be a. ‘circular plane, ‘every, 


- - “point, on the: boundary” of whieh: would be: equidistant from. the: center. ‘Next 
‘a oe come the - oaeag | : oe een ee 
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— ‘The phrase | « ‘ shall hee as 5 nearly compact t in form as possible” 
used in the Act of April 28, 1904 (33 Stat..547 ); relating to hoitie” i 
stead entries, was construed “= the Department i in Ralph E. Wertz — 
et al. (85 LD. 585). In that case it. was held that a “ compact: loca- 


tion is a. square, and any departure therefrom will only be permitted 


| where it 1s impossible, under the circumstances’ existing at the date of — 
filing the application to euleh, to secure the full area, allowed by 


taking land in such form.” 


The phrase. here construed i Is as bevel: a paraplirase of Aomoace : 

form by legal subdivisions as can reasonably be accepted, andthe. 

- construction of this phrase 1 in the Act of 1904 is correctly, applicable | 
| to the similar provision in section 14 of the Act of 1990. ae 
In William J. O’Haire (50 L.D. 562), involving section 14 of the — 


tae 7 Act of February 25, 1920, the Department ruled that when the per-. 


_. primary lease acreage must be in. the form of a square wherever: | 
- possible. .Where that is not possible, a rectangle or approximate | 


. mit consists of two ‘incontiguous tracts, andthe tract on which the: 
| discovery well is located:does not éottae the amount of 5 per cent. 
acreage to which the permittee is entitled, he may select the tract 


embracing the discovery well and such. remaining land as near- ae 


thereto as is possible, up to the prescribed amount, whether contigu-. 7 
ous or incontiguous. This ruling conforms to the conception that. 
the selection shall be.as compact in form. as possible, approaching - 
the: form of a square as nearly as possible. | 
We are here dealing with a selection by legal subdivisions, ths 
selves approximiate squares, and therefore may eliminate iconsidetae i 
tion of a circular plane. To be compact, therefore, the selection of — 





rectangle approaching as nearly as possible a paar? in enon ee 





: would. conform. to the statutory requirement. | Be at 
‘If the land embraced in a permit is composed of two or. more. : 
incontiguous tracts, the permittee should be required. first to choose. 
the tract from which acreage for primary lease: is desired, and he. 
should be required to make his entire selection for a lease, in so far- 
as possible, from the chosen tract. When the area of. the. chosen. _ 
tract is exhausted the. permittee should be required to select any- 
| additional acréage to which he is entitled from the permitted tract. — 
nearest thereto, taking first the portion thereof nearest: to the first: 
chosen tract. If the permittee is entitled to lease for additional’ 
acreage after. two tracts have been exhausted, he should be required. — 
to select such’ additional acreage. from the tack second nearest to~ 


a the. first. chosen. tract, then from the tract third nearest, and so forth. . | 
_My attention has ee called. to. several instances. where. primary “ 


| leases were issued in disregard of the statutory requirement as to~ | 


- compactness. These instances involve leases in the North Dome. 


| * Kettleman ‘Hills. oil and gas ned aaa particularly the foes oe 
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lowing cases! canis 019327, ‘01949; 019445, 019492; and 


019699. © These cases. will now be meted with a. view to instituting ee 


appropriate action looking | to compliance with ae statutory, a 
pedueroments 7 | | beoag ee 


_ Approved: = 
“gt ees, Wiens 
Parsi Assistant Secretary. 


AUTHORITY OF SECRETARY. oF THE INTERIOR” TO ACCEPT. BONDS | 
OF HOME OWNERS’ LOAN CORPORATION, ON BEHALF. 0F 
RESTRICTED OSAGE INDIANS, IN SATISFACTION OF 
| MORTGAGES HELD BY THEM, | a a 


“Opinion, December 8, 1983 


INDIANS AND - INDIAN © Lanps—REstRicrep (Osaces—INvESTMENT ‘OF anti 
_ FunbS. In. Bonps or. Home. OWNERS’ Loan: Conporarion—AuTHoRITy OF 
SECRETARY Or. THE INTERIOR. ; . 


. The Act of. February 27, 1925 (43 Stat. 4008), Setieie euarienetee the 
forms of investment of Indian funds the Secretary . of the Interior is. 
authorized:: TO. make, : and. nowhere «in: the: act are. bonds. of the. Home. 
Owners’ Loan. Corporation mentioned by name. nor ean they be regarded 
as: falling within any of the os of investments oe in said 


INDIANS AND ‘Inpraw Lanps—Bonps oF Homa ‘Ownmss’ ere Conronarton— 
INVESTMENT OF. INDIAN FuNnDs—ACT oF FEBRUARY 27, 1925, | 


Bonds of the Home Owners’ ‘Loan Corporation are not -United States ponds, 
~- but are. direct obligations: of the Corporation, the. liability. of the United. 
- States extending. only. to. guaranteeing. the interest, with no responsibility. 
. whatever:as to the principal ; accordingly, | an. investment in ponds of 
the Home Owners’ Loan Corporation would not be a: ‘compliance with the a 
terms of the Act of February 27, 1925, directing the Secretary of the 
| Interior to invest the funds of restricted Osage Indians in United States — 
bonds; nor do they. come within the scope of the statute by regarding — 
them as a-form of first mortgage real estate investment, since the Act 


of 1925° ‘contemplates, direct investment: of the. Indiaus’. funds. in first: 


| _ mortgages, while the: loans made by the Corporation represent invest- 7 
'- ments in its own behalf, the notes and. mortgages taken by. it being the 
“means by which to raise funds to retire its bonds. ae err a 
Maxeoro, Solicitor: 7 2 eon a 
‘You [the Secretary of. hie Interior] have Peaesed my - opinion: 


as to whether bonds issued by the Home Owners’ Loan Corporation 


“may be accepted on behalf of restricted Osage Indians i in satisfac- 


tion of first mortgages held by such: Indians. on ‘home properties, e 
and if 80, whether any action can be taken to ‘provide additional . 


security for the Indians where the amount of the loan obtained by : 


the home owner is less than the amount of the note and mortgage — 


4 


ontstanding. 
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| ‘The Home Owners’ Loan @orporation was ania by the act of 
— June 13, 1933 (48° Stat. 128), for the purpose of affording relief 
to distressed home. owners by providing a method for refunding or 


refinancing pressing mortgage indebtedness against their homes. | 


. The Corporation has a capital stock of $200,000,000 fully subscribed — 


by the United States, and is authorized to issue bonds up to $2,000,- oe 


000,000 to carry out the objects for which it was. created. The 
plans of the Corporation provide: for the exchange of its bonds in 

_ the acquisition of first mortgages on homes and also for the making 
of loans i in,cash in certain cases, but with the latter we are not here 
concerned. Where bonds are taken, the amount is limited to 80% 


-. of’ the appraised value of the property involved and the rate of : 


interést paid by the home owner will not exceed 5 per cent. The — 
consent of the owner of the existing mortgage to take bonds of the 
Corporation i in consideration of the release of all his claims against. 
the property is, of course, required. The bonds draw interest at. 


' the rate of 4% ‘oanalle semi-annually and mature in 18 years, but. 


are callable at par by lot on any interest date. The bonds are guar- 
anteed fully and unconditionally as to interest only by the Govern- 
ment of the United States. They are acceptable at face value in 
payment of indebtedness due to the Home Owners’ Loan Corpora- 
tion and are exempt as to both principal and interest from all Fed- 
eral, State, municipal, and local taxation (except surtaxes, estate, 
jnhenibande and gift taxes). The bonds are the direct obligation of 
the Home Owners’ Loan Corporation, and the fixed assets supporting 
. the bonds will.consist of the first. mortgages acquired by the Corpora- 
tion, including those acquired 1 in consideration of loans made in cash 
provided by the issuance of capital stock and those acquired through 
the exchange of bonds. The Corporation plans to retire bonds as. 
: payments of principal. on loans are made and the loans satisfied. - 

‘The question | presented by the present. inquiry has arisen, it ap- } 
pears, in connection with an application made by one O. L. ‘Barlow 
for a loan from the Home Owners’ Loan Corporation of a sufficient 
amount to satisfy a mortgage now held by-the Superintendent of the © 
Osage Indian Agency for the benefit of the estate of Wiley (Wally) | 


Whitewing, deceased. Osage allottee No. 686. The mortgage was. 


given to secure the payment of a note in the amount of $6,000, dated 
October 23, 1924, due October 23, 1929, with interest at 7% payable 

_ semi- enim The loan was ninde: f from funds in the hands of the 
legal guardian of Wiley Whitewing and the funds were apparently 
unrestricted at. that time. “However, the restrictions upon such funds 


in the hands of legal guardians, or the property into which such 


~ funds | may have been invested, appear to have been. reimposed by 
certain provisions contained in the act of February 27, 1925 (43 Stat. 
as 1008). See meer Vv. United States (64 ee 2d, neue eee i: 


Mis! 2 
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the United States District Court for the Northern District. of Okla- cok. 
homa, in the’case of United States v. Bennett, No. 1721 Law, handed ~ 
down a judgment on May. 18, 1988, holding that the note and. mort- 


gage under consideration, fogether with certain other securities, a 
were subject to the jurisdiction of the Secretary of the Interior. . 
The Court found, among other: things— © 3 i Tg eae 


That the said judgment property and: notes and. oui eawe ‘are. hereby’ + de- 


- elared subject to the jurisdiction and. ‘control of ‘the *‘Seeretary-of the Interior 


' for the use and benefit of. the said heirs of Wally eye deceased, to be 
administered by him in accordance with law. | | 


The existing mortgage. covers improved. property Samed by Mr. ie 


Barlow. in. the: town. of. Hominy, Oklahoma, and. there. is now due oe 


thereon the sum of $7,890, including interest to October 11, 1938. Mee 
The. record does not. Gcclcse the present appraised value of the ‘prop-. . 
erty, but the Superintendent. of the. Osage Indian Agency reports _ 


that he does not believe that.the “ Indians, will ever realize a.sufficient: — . 


sum from the security to enable them: to come out whole.on this loan. a 
The Indian heirs of Wiley. Whitewing have given. their written 
consent to take the. bonds of the Home Owners’ Loan Corporation | 
and in consideration ther efor to release all their claims against. Mr. 

Barlow’s property. 7 
: Regarding the ican eae of. ae authonty. of. the cc 
_ tary. of the Interior to invest. the. restricted funds of members. of 
the Osage. Tribe of Indians in bonds of the Home Owners’ ‘Loan. 
Corporation, 1b. may be pointed. out. that, the moneys belonging. to 
these Indians are derived from leases of the. minerals, chiefly oil 
and gas, underlying their reservation, which. were reserved. to. the 
tribe in common by the act.of June 98, 1906. (84 Stat. 539). ‘That 
act directed, among other things, that. the income from. the mineral. | 
and. other tribal. sources. should be paid quarterly Pro. rata. to the 
members. of the tribe. aS shown by a final. roll.made and approved 
under the provisions of the act. By the act of March 3; 1921 (41 Stat. 
_ 1249), however, Congress placed the members on quarterly allowances 

~ ($1000. for. adults and $500 for minors) and directed that. the re- 
mainder of the share’ of each member, commonly called the “sur- 
plus” be. invested and conserved for his. future benefit. Section 


1 of the act of February | 27, 1925. (43 Stat. 1008), increased. the 


: quarterly allowances for minors between the ages of 18 and 21 and 


| broadened the scope of the. authority of the Secretary of the Interior. oe 
eH with respect to the expenditure and investment, of the surplus. The | 


latter provision. being of most importance here, it is le in. full 


- below: | 


The Secretary ait the Interior shall invest ene pamaiader: “atte paying the 


i .. taxes of. such members, in United States bonds, Oklahoma .State bonds, real _. 
estate, first mortgage real ‘estate loans not to exceed 50 per . centum of the 7 


; eporgieey value of such real. oe and where the member is a resident of 
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De Oklaioma ich tiecennent shall be in ‘bake on ‘Oklahoma real. estate, stock in. 


-OkElahoma building and: loan associations, livestock, -or. deposit: the same in - 


ee banks in Oklahoma, or expend the same for the benefit of ‘such’ member, such 


expenditures, investments, and deposits to be made under. such restrictions, 


- rules, and regulations as he may prescribe: Provided, That the Secretary of: a 


the Interior shall not. make . any investment for an adult. member without first 


oe “securing the approval of such member of such investment. a 


| alt. will be observed that. the. foregoing provision. ispecibeally< enu-. . 
: meratés the forms of investment which the Secretary of the Interior 


4s authorized to make from the funds of these Indians. | The bonds. _ 
- _issued by the Home Owners’ Loan Corporation are not mentioned, 
. mor can they be. regarded as included within any of the forms of | 
.. investment enumerated. | They are not United States bonds, but are -. 
.. direct. obligations . of the Corporation, the liability of the United 


- States extending only to a guarantee of the interest, with no respon- 


eye sibility whatever towards the principal. They can not. be brought 


within the authority of the statute by: regarding them as a form of 
first mortgage real estate investment. It is true that the Corporation 
takes first mortgages from the home owners, which are in a sense 
security for the bond issue. But the amount advanced by the Cor- 
- poration exceeds by 30% the limit fixed by Congress for loans from 
Indian funds. Furthermore, the act of 1925 contemplates: direct 
investments of the Indians’ funds in first mortgage real estate loans. 
The loans made by the Corporation represent. investments by it rather — 
than by the bondholders, and the notes and mortgages taken: by the 
‘Corporation are the media through which. it expects to raise the _ 
funds necessary to retire the bonds. Obviously, therefore, the act ~ 
of 1925 contains no authority for the investment of the funds belong: 
ing to restricted Osage Indians in the bonds of the Home Owners’ | 
7 Loan Corporation. ank | 
~ Regarding the exchange of tha. Cunpnuididle S ionag for: an exist- 
ing first mortgage investment, it may be said that the substitution : 
ofan unauthorized investment for an authorized one can not. be 


_ | justified where the. existing authorized investment is safely secured, 
but where the security is impaired to the extent that the Indians face | 


a certain loss, their manifest: interests would appear to demand that 
- such measures as may be available be taken to avoid or mitigate 
the loss.’ As the guardian of the Indian wards in the administration | 
of their affairs, the Secretary of the Interior is charged with the — 
duty of protecting their interests and promoting their welfare, and 


- > this duty would appear'to draw to it the power and authority neces- cr 
sary to take appropriate action in such perilous cases. The facts in 
connection with the Barlow mortgage are not sufficiently stated to. Neale 


enable:-me to determine with certainty whether the case is one in 


Se which’ the acceptance of the bonds: of the Home Owners’ Loan Cor- | 


poration is. justified as a measure essential to the protection of the : 
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ies of the ideas If upon further ee maton it develops eo 


- that such is the situation, the bonds of the Corporation may be 


accepted, otherwise not.. It is difficult to see, however, how the pro- oo 


posed exchange could ' improve the position of the Indians, since a 


. not more than (80% of: the value. of the property. could be acquired se 


in such. bonds.. We are here’ ‘dealing’ with trust funds, and we are . oo 
not permitted to release any portion: thereof without an. adequate 
return. The existing mortgage Is- security for 100% of. the loan fo 


‘the property has that value. If it is good for only a portion of the — | 


debt, the Indians are entitled to its full value rather than 1 80%. of 

the value: as: proposed i in the exchange. fe 
The further question as to whether any aeiaor. can be taken: to 

provide additional security for the Indians where the amount of 


the loan obtained. by. the home owner is less than the amount of the hoe 
_ outstanding note and mortgage cannot well be answered without 
: having before me a concrete case with a:statement:of the facts show- 
~ ing the‘amounts involved, the appraised value of the property, the. - 


status of the borrower as a moral risk and his earning power, and the 
kind of security he is able: to furnish. ‘I shall be pleased to. consider: | 
this question further uper presentation: of such a, concrete ¢ case. 
Approved: ae. 7 
Oscar L. Ceidpican;: o 
| _ Assistant t Secretary. 





MEASURE OF DAMAGE IN TIMBER TRESPASS CASES. 
i e - Instrvorions: 7 
-[Cirealar: No. 1317] 


‘Durarrmenr OF THE ‘Iyrertor, © | 
3 GeneraL Lanp OFFice, 
a Washington, . D. C., December 9, 1998. 
i Tan. Rote or THE INTERIOR: 


Circular No. 881, approved by. the Departament March 14, eee? 7 


one : (49 L.D- 484) directs that thereafter in: timber trespass cases the er ce 


law of the State in which the trespass is committed shall fix the: oo 


measure - of damage therefor. In the absence of State. law, the 


. amount of. liability. is fixed by: the rules of the Supreme Court vem oe 


the United States in. ‘the | case. of W ooden- -Ware Company ¥ v. United - eo ca 
_ States (106 U.S. 432). | ee 
The State laws: minds to innocent timber trespass meee: ae ee 
erally been construed to fix. the liability of an innocent trespasser’ 


and the- liability of an innocent purchaser from an innocent tres- _ 


a passer, and such laws relating to wilful timber trespass have gen- a 


- erally been: construed to fix the liability of a wilful trespasser and tt ye 


_ the ‘Rpbility: of a wilful. pur chaser from. a wilful trespasser. 


| 346 | DEGISIONS OF THE DEPARTMENT OF THE INTERIOR — vats 


Sreiotois: this. office. has held. that the Jiability of an. maoeene 


ae © porchaccs from a wilful trespasser is not governed. by. State laws, 
~ which laws do not in terms refer to purchasers, but. is fixed. by 


oe Rule 3 of the rules ‘set: forth in. the. Wooden- ware decision... How- 
ever, upon careful consideration of the applicable laws and deci-. 


a sions, this office is of the opinion that such. holding is not,correct, and 


that where the State law prescribing the. penalty for wilful ieap aks 


i ‘ | may. be construed to fix: the liability of.a wilful purchaser, such law 
eae shoud be held to-also fix the liability of an innocent. purchaser. 


«The liability. of an,-innocent purchaser from: a wilful: trespasser 
| ander Rule 3 of the riles j in the. Wooden-ware decision + is. the amount 


| - which he pays for the timber. This frequently . includes the cost — 


of delivery to distant points. The penalties usually prescribed by 
State law are single damages. for innocent, trespass and double -dam- — 


ae ages for wilful trespass. .In. Oregon. the penalty. is double damages 


- for. innocent. trespass. and treble damages for wilful. trespass. (Secs. 
5-806 and. 5-307, Oregon Code 1930, amended, 19381). Such penal- 
~ ties may. be much: less than. the. anolnt of. the. liability. of an in- 
- nocent purchaser from : a wilful ‘trespasser’ under Rule 3 of the 
- Wooden-ware decision. ‘It seems illogical and unjust. that in any case: 
“an innocent purchaser from .a wilful trespasser should be held liable © 
to the Government for a greater sum than. the penely, prescribed 
by the State law for the wilful trespass... |. - 
Accordingly, it is recommended that heneatiens in timber trespass - 
3 ‘cases. where demand for settlement is made on an innocent purchaser 
- from a wilful trespasser, and the State law prescribing the penalty 
for wilful trespass may be construed to fix the liability of a wilful 


_@ purchaser, such law shall be held to also fix the poy of pees a aie, 


: cent purchaser... | 
: , | -Frep W. J OHNSON, 


| - ns Sark ae Commissioner. - 
_ Approved, Dec. 18, 1933. | 

ony eee Warirens, | 

Burst Assistant Seoretary. 





— OIL AND GAS REGULATIONS AMENDED—FORM OF PERMIT = 
ny _REVISED—CIRCULAR No. iit MODIFIED _— | 
~  TGireular No. 18161 a n* 
| DEPARTMENT OF THE “Twrertor, | 
Genrrat Lanp Ormon, ° , 
| Washington, Dd, C5 J ame yy 5, a 4. 
Resins Unrrep Starrs. LAND OFFICES: - | 


‘The form of prospecting permit prescribed - Sty: 6 of the: 7 
oil and gas regulations, Circular No. 672 (47 L.D. 487), as revised 
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in April, 1982. (Fo orm 4 208b) is her oF amended by changing para~ | 
| _ No. 7 thereof to read as follows: 


- As to any lands ‘covered by this permit within the area. of any Govern- | 
ree reclamation project or in. proximity. thereto, take: such. precautions as | 
required by the Secr etary to prevent any injury to lands susceptible of. irriga- 
- tion under such pr ‘oject or to the. water supply thereof : Provided, That drilling 


igs prohibited” upon any: constructed works or right of way of’ the. Bureau. of. ei 


Reclamation, and provided further, “that there is reserved to the United States, : 
its successors and assigns, the superior ‘right at all times to’ construct and 
’ operate and maintain reclamation works in: which construction; oper ation, and © 

smaintenance,: ‘the United. States, its successors and assigns, shall have the’ right 
to use any or all of the lands’ herein described without making. compensation 


_ therefor, and shall not be responsible for any damage resulting from such. con- _ 


‘struction or. operation and maintenance, including damage from. the presence | 
.of water thereon or on account of: ordinary, extraordinary, unexpected or 
| unprecedented floods; and nothing shall be done under. this permit to increase . 

- the cost of or interfere in any manner with the > construction or opera aon and - 

maintenance of such works. re ce aay, oye are ge ag | 

- Until the supply of permit. ‘oats now: on cian is cephausleas ‘only a 
permits for lands any part of which. is within’ a eclimation: ae 

will be issued on the amended form. . 

Circular No. 1111, approved ae 21, 4907 (52.1 ‘LD: 40) Is 
hereby: modified: to: provide that the bond ‘pequired: thereby where any 

part of the land embraced in the permit constitutes ‘a portion: of a 
reclamation. project will not be. required ‘prior. to issuance of the 

permit, nor until the permittee shall give notice to the oil and gas — 
supervisor of his intention to drill and submit his drilling plan for 
approval together with the.$5, 000 drilling bond. . Such drilling bond 

may be also conditioned on the protection of the reclamation project, | 

er an. additional bond. may be required of. the permittee in such 

amount as-determined to be necessary for the. purpose of the bond. | 
You will give such Eepacy hereto as: may be ee without 

SEpense to the Government. ae ws 
! a | | Freep W. J OHNSON, Oc ommissioner. 
en concur: — age 

WwW. G. Manvenwae,- 2 Bee 
a! eee Geological Survey. 
‘Ace x 
BA. Weareus 
Pret Assistant Seoretary. 


‘CHARLES B. _ STILLMAN ‘ 
Opinion, January 8, 198k 


Namtow at Pisses: Burpines AND. RUSERVATIONS—CLAIM FOR Damacn TO - Prov- 
“ERTY—ACT OF DEcEMBER 28, (1922. 


Under ‘the terms ‘of the Act of December 28, 1922 (49 Stat. 1066), an injury. 
Is: compensable only if it was: caused: by the negligence. of an officer or. 


[ : 
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canuiovbe of ‘the United States while acting within. the scope of his. 7 
_ employment. — ; , - 


NATIONAL ‘PARKS, BUILDINGS AND | RusmRy AttoNs—Craim FOR Dawew TO Prov- - 
| ERTY—ACT or DECEMBER 28, 1922—issBNTIALS TOA RECOVERY OF DAMAGES. 
‘UNDER Act, | ee 


a In order to warrant a. recovery. of damages. under the Act of December 28, 
+ 1922, it must be. established that there was a breach of duty which was the 
efficient cause of the accident. resulting in damage, and that the claimant | 

himself: did not neglect any peace ‘which, if ereOr med, ‘would. have prevented 
the accident. | , | | 


NATIONAL PARKS, ‘Burpryes AND RESERVATION s—AvroMonrim Drives’ Respoxst 
_ BILITIES. . 


- A motorist following another vehiéle along ‘the highway must keep his auto- 
mobile under such contr ol. and at such a distance behind the leading vehicle 
as will. enable him to. wore with the exigencies of ice travel. 


. Marcoxp, S olicitor: 


A claim has been filed with the’ pflice of : National Parke. Bhildiuge 
and Reservations by Charles B. ‘Stillman i in the total sum of $186.65, 
on account of property damage alleged to have been sustained by the 
‘claimant in an automonile accident in Glacier pees Park on 
August 24, 1983. ee —< : 7 | 

The injury is: eunseneatlo sale if it was eaieed by the negligence : 

of an officer or employee of the United States while acting within 
the scope of his Se Act of December 28, 1922 (42 Le : 
as . 
It is not disputed that on Anguat 2 24, 1933, at abous 9 o’clock, a.m.,. 
in Glacier National Park,, an ‘automobile owned and eperted by 
the claimant. was damaged in a collision with a motor truck owned 
by the United States, and then and there operated by an. employee 
of the United States acting within the scope of his employment. 
Each driver, however, denies negligence on his part and alleges that 
the accident was caused by negligence of the other. | 

On the morning in question a Government dump truck and the 
claimant’s passenger sedan were proceeding in the samnie direction. 
along a highway in Glacier National Park between Avalanche Camp — 


~. and Lake MacDonald Hotel: The claimant thus describes the situ-- 
ation: “I overtook the road maintenance truck and followed it for\ | 


a mile, both of us traveling about twenty miles an hour.” Rain was . 
- falling and the highway was slippery. Attached to. the rear of the 
sedan was a loaded trailer. Upon a straight section of the road — 
intervening between two curves, the driver of the truck decreased 
his speed to allow a workman to alight. He did not know that a — 
ear was following him and gave no warning before decreasing speed. 
~. The truck had decreased its speed from 20 miles per hour to 5 or 8 
miles per hour when it was struck from the rear with considerable 


eae 
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” force by the sisal: car. The claimant says that he Eecuae. aware 
that the truck was diminishing its speed “ while. there was still dis: 
tance enough between us to give a chance for me to stop in time.” 


He tried to stop, but.the combined momentum of car and. trailer 


caused the sedan to skid on the wet'road and strike the still moving 


truck, | Only the passenger. vehicle was. damaged. “Tt does. nae a 


appear how far to the rear of the truck the sedan had been. traveling, | 


or how much that distance was shortened before the claimant - oP _ 


served that the truck was slowing down. on 


| If the claimant is to recover it must appear ee a bbieacl of duty ee 
by the truck driver was the efficient cause of the accident and. also 


‘that the claimant himself did not neglect any duty which, if per- 
formed, would have prevented. the accident. Swedman v. Standard. 
Oil Co., 125 So. 481 (Lia. App. 1929) ; “Knudson v. Bockwinkle, 120 | 
Wash. 527, 208 Pac. 59 AD) See Litile v. Hackett, 116 US. 366, 
BTL (1885). | , 
The relative duties at drivers pee in the: same direction | 
along a highway have been stated judicially : Se 


When two automobiles are being driven along a. public road in ralie same - 
‘direction, the relative duties the one owes to the other are to be governed. some- 
‘what by the circumstances of the particular. case. The driver of the front car 
owes no duty to the rear. or trailing car except to use the road in the usual way, 
in keeping with the laws of the road, and until he has" been. made aware of it, 


by signal or otherwise, he has. a right to assume, either that there. is no other. 


automobile in: close proximity to: his rear, or that, being there, it is ‘under such 
control as not to interfere witb his. free use of the road in front. of and to the 
side of. him in any. lawful manner. 


7 Where two automobiles are tr aveling the public road in. the same div ection, 
the one ahead has the superior right, *R : Tae 


It is the duty. of a driver operating # an automobile, upon. a oie antler 
automobile from the rear, while both cars are traveling’ in the same’ direction, 
to exercise a greater degree of care. ‘He must’ look out. for the man’ ahead, 
realizing that the man ahead is engaged. in. handling a high-power, dangerous 


machine, requiring constant © attention and quick action, and: that his lookout: eo - 


is ahead, and, not behind. He must have his machine well in hand to: avoid — 
doing” injur 'y to the: car ahead, so long as the man: ahead is driving. in accor dance 


with his rights. Government: Street Lamber Oo. Vv. finger, : ‘94 So. 177, aay 


; (Ala. App. 1922): _ | 
So great is the responsibility 1 ‘wich he cee imposes upon tie fol- a 


lowing motorist that the mere fact of collision with a moving vehicle ‘ “ : e 
ahead is” accepted as evidence—subject to rebuttal, of course—that 


the rear car was following more closely than ordinary: care would a 
allow. ‘See Woolner. v. Perry, 265 Mass. 74, 77, 1638 N.E. 750, (51 | 
7 (1928) ; Gornstein v. Priver, 221 Pac. 396, 399 (Cal. App., 1928). 


| The sole exculpatory circumstance. alleged by the claimant in the die 


a present case is that the leading vehicle slowed down without warning. 
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The claimant is not. on His account blameless. No traffic reirilation a 
| required that warning be given by the truck driver. The decrease © 
in speed from 20 miles per hour to 5 miles per hour was not great, 


nor could it have been very sudden since it was accomplished without 


causing the heavy truck to skid. Such conduct by the driver ahead — | 
is an exigency of ordinary travel which the driver behind may reason- 
ably be required to take into account in regulating the: distance be- 


- tween the two vehicles. Moreover, in the present case peculiar cir : 


cumstances place a particular pitden: upon the claimant. The trailer 


increased the momentum of his vehicle without compensating in- 


 erease of braking power. Indeed, the slippery road caused a sub-— 
stantial loss of normal braking power. The inference is unavoida- 
ble that immediately before the: accident the claimant was nob -ob- 
serving the road ahead or else that he was following the truck more 
closely than. prudence: under: the circumstances would Den His 
own contributory negligence defeats his claim. oe 3 

The claim is re] jected. a 

Approved: : -_ 

| OseAR L. Cuarman, a 

| ee share le _ 





: COAL PROSPECTING PERMITS . AND LEASES—WHEN ADVISABLE 
| TO WITHHOLD—AMENDMENT OF REGULATIONS 


‘DEPARTMENT. OF THE Ivrerror, 
Sy aahanne on: D. Cad anenarey a, 1984. 


Tue Ccusasareien OF THE Gunman Lanp OFFICE: 
_ I have before me. your: memorandum of January 9, and. related! 
correspondence, concerning the advisability of. withholding new 
leases of coal lands of the United: States... 3 

In section 2 of the leasing act: of Webley 25, 1920 a Stat. 437 ), 
it 18 provided— oo , 


“hat. the’ Secretary of » ihe: Interior is: _ authorized. to; nal upon the. aka’ 


of any. qualified applicant shall, ‘divide any of: the. coal a or the deposits. : 
of coal © * * owned by the United States * * -inito. leasing tracts. | 
Sy Se a) and thereafter the. Secretary of the Interior. shall, in his discretion, . 


cee upon. the. request ‘of ‘any “qualified: applicant: or. on his" own motion, from ‘time. 


to time, offer: ‘such lands or deposits of coal for Teasing, and shall award: 
leases thereon. ee e, ae . es | ~ 

‘It is further provided in. iid section of the abating act that caine 
| prospecting. or, exploratory work, is necessary “ the. Secretary of the — 
Interior may issue * *— "prospecting: permits * * *, Be ek, 
- It is thus clear that it is ‘aideretionany with the Secretary of the: | 


| Interior whether he ae issue coal leases anid coal prospecting per~ 
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=. mits. In the present, situation oe the. coal tinea it. is desirable 
that: very few, ate anys new coal leases or peeve permits ‘be 


issued. 


“Taking into: eonsidbeatioet however, that there may be some cases _ 
ites new small coal mines for’ Focal needs are advisable and that 
_ there may also be cases- where leases for shipping-mines should not 
be denied, it..is thought. that no general order. should. be issued | 

in effect. suspending. the. operation. of the leasing: act as to new. coal 
leases and. prospecting permits. It-is believed that: substantially the 
same result, can be reached by declining to offer. coal lands for lease or 
~ to grant. prospecting permits unless an actual. need j is shown for. coal . 
- which cannot. otherwise be reasonably purchased or obtained. 


In the Coal Land Regulations under the leasing act: (Gai No, oa 


679, AT LD. 489), it is prescribed that any person, association of 
persons, or. corporation. applying: for a coal lease shall submit a 
“ statement of the general situation of the land with respect, to other 


mines, its topography, outlet to market, and transportation. facilities.” 7 | 


The information thus acquired serves. to. show, in a.measure, | whether 
there will be any market for the coal to be mined. In numerous cases - 
the Director of the Geological Survey has recommended that you: call 

-< upon lease applicants to. show why they should. not accept leases for 

reduced acreages. It is advisable that you. in the first. instance , 

require lease: applicants to show w fully the. need for additional pro- 

duction of coal, OF gin 

The regulations de not require. any similar: showing Frony pee te | 
-cants for coal. prospecting permits. ‘But it. is essential that infor-. 
mation. of the. same kind be required of them. | F i ts 

~ Hereafter in considering applications | for peal leases iy competitive 
bidding and for. prospecting permits you. will recommend the issuance 
of leases and prospecting permits only. i in cases where. you. are satis- 
fied that. there i is actual. need for coal. which cannot. otherwise be 
eae met. When applications. for lease are filed - pursuant to 

. discovery of coal i in commercial, quantities on lands embraced in coal 

‘prospecting permits, leases cannot. be denied, but it may be. possible | 


In many cases to hold down such. leases to minimum areas. Instruc- — . 


tions are. also being. given. to the Director. of. the Geological Survey. ; 
j as to. the action, to. be taken, on., applications. for coal. leases: and. for 
prospecting permits, . Soot ee 
pies ahs eon a co a 
Soa 0 fi: the i nterion, . 


- [Note :. -Anstructions of. the. Coniniissioner. Of sg General Tand Office (or ae 


ee “cular eae to field officers follow.) . 
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- “Ce Lanp Oxron, 
se Washington, D. C., ney di, Toca 
Rucrszens, Unrrep Srarus Lanp Orricss: = 
January 24, 1934, the Secretary of the aateer sseued: teria in- 
structions concerning applications for coal leases by competitive © 


_ bidding and applications for prospecting permits and directed that 


favorable recommendations for the issuance of leases and prospect- _ 
ing permits be made only in cases where a satisfactory showing is 


made that there is actual need for coal which cannot: otherwise. be 
reasonably met. 7 : ot | 


Attention is. directed to that part of the coal. (ae regulations, ts | 
‘paragraph 9 of Circular 679, which requires that any person, asso- 


ciation of persons, or eaepomucn applying for a coal lease shall sub- 
‘mit a statement of the general situation of the land with respect. to” 
other mines, its topography, outlet, to market: and. imanayorteuon 
- facilities. i 
Many applications ‘for soul leases are received in ‘this affice dhichi 7 


ae rn not contain a statement i in accord with the above, and it has been | 


found for various causes that many of the present Tessees are unable — 
to comply with the minimum tonnage required by their leases, and 


mumerous requests are made for relief under this requirement,’ aS 


well as relief in the matter of payment. of annual rental: _ 
In cases hereafter, this office will make favorable mer endce. a 


that leasing units be segregated and that auctions be authorized only. . 
Jn. cases where there has been furnished a satisfactory showing that 
. an additional coal mine is’ needed and that there is an actual need 


for coal which cannot otherwise be reasonably. met. | 
‘Since coal prospecting permits are issued for the express purpose 8 
of determining the extent ‘and workability of the coal deposits with 
a view to granting a, preference right mining lease if and when it 
has been demonstrated that a commercial deposit. of coal has-been — 
discovered, it is essential that permit applicants furnish, as pertinent we 


- . to section 22-D of the regulations, similar information.. 


- Therefore, in the future, when a petition for a lease or an “appli: ; 
| ian for a permit is filed, you will examine the papers filed and if. 
the showing furnished with regard to the matters outlined herein.is.- 

- not deemed sufficient, you will require additional evidence. 

~ You- will, therefore, as- far as: possible, i in advising the. public with 


regan to. coal leases. and. permits, and’ in explaining. to. inquirers | 


_. the provisions of: the: coal Jeasing cireular pias: .the matters. 
| stated above. : 7 
| ems 7 Ww. J onnson, Commissioner. | 
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“GRAZING DISTRICTS UPON PUBLIC LANDS | | 
“Opinion, January 25, 93h 


Posse Laniie—Bxncvrtve PowsR OF ‘Wrrmonawar—Souncns OF Auriontry— Be 
AcT: oF. JUNE 25,. 1910. : a 28 : ar 


The power of the Executive to withdraw public inde from, private acquisition = a 
: antedates and is independent of the ‘Act of June 25, 1910 (36. Stat. 847): or. 


any : other statutory. grant of withdrawal power. _ (Citing Gnised oe ve i. 
| Midwest Ou Contpany,, 236 U.S. 459. d. | 


« Pustic Lanps—WIreprawaL FOR Grazine: Disrarer—Acr. oF Drona 29, 1916. 23 


ae withdrawal. of public lands for the purpose. of reserving them for. use as 
| federally. reg ulated: grazing lands is a withdrawal for a public purpose, | 
and is analogous to a withdrawal under Section 10 of the Act of December oo 
29, 1916 (39. Stat. 862),.to. provide for stock-raising homesteads. , A 
PUBLIC. “Lanps—WITHDRAWAL OnpER—EXCEPTIONS: TO. "Onpen—Pensons. NOT to : 
ENTITLED: ‘TO. ‘EXEMPTION, : ; ie Ee | 


» Persons whose use of public lands rests “merely upon the suneranes of: the - 


_ United States do not come within the purview of the exception contained us 


‘in an ‘order of withdrawal that it ‘shall be subject “to all valid existing 
| die ”, the sole “ right ” of those so using the lands belle fo Erne stock 
thereon at the ‘sufferance of the United States. oy 


oe, PUBLIO | LANDS—APPROPRIATION” FOR ok ‘PUBLIC ‘Punrose—Hrrmcr—Jv UDIOLAL eae oa 


‘DETERMINATION. | 


. The Federal cour ts have repeatedly held that an appear ration of Sabie oa i : 
fora public purpose by: proper. Executive withdrawal prevents their’ further = Fe 
use by private. persons for any purpose which is in conflict with the > Purpose Fats ding, 


_ for which the withdrawal was made. . . a PS asters a 

PUBLIC ‘Lanps—RaguLarion oF Grazine—AUrHoRIrY OF» ‘SHCREYSRy or THB . 
INTERIOR, Ste . : d siheie ; io ce 
Specific legislative: authorization for’ regulation . by ‘the “Seeretary of a 

Interior of grazing upon ‘public lands withdrawn for a Federal grazing 


| district is not: necessary, his desighation in the Executive order being 
Sufficient... Such designation is consonant. with the Secretary’s. ‘general <a 


: jurisdiction over the public: lands of the United States; and by virtue of this a 
_ general authority he may prescribe, such rules: and. regulations as.are 
_ necessary to effectuate the purposes for which the withdrawal and reserva: fe 

 tlon are made. ee , | of 


j ‘Putra Lanps-—AUTHORITY or ‘Depaxrwen Rots, AND Rogurarrons—J uproraL, o. x 


ReEcoGNITION, 


Rules and regulations whose sole statiitory basis is Section 1201 of Title 413 ee 


of the United States oe have been. even judicial sanction ee the : Rupreme: a“ 
Court. | * ae Fig, ae, _ 


Mascon 8 oliction: a 


__. Relative to the proposed” oes order for’ Public ‘Grising’ a 
Withdrawal No. 4, Utah, you have requested my opinion as to the — 


_jegal authority to. create grazing districts upon. public: lands” by a 7 | 
exercising the Executive withdrawal power and to prescribe ce ee 


tive regulations governing grazing im | districts SO created. 
; 182662—84—vot. 54——23 | 
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. Jt is my opinion. ae ‘Herd is légal authority- for: iis. oreetion ‘of OO ies | 
erazing districts upon public lands by Executive withdrawal of the _ 


lands involved from settlement, location, sale, or entry for the pur- _ 

- pose of reserving the lands for federally. regulated grazing,. and.that. 
there ‘is. legal authority for Executive eee oF eramDg: pen pe 
the! lands so. withdrawn, oo ee ee eee eee 


‘The pienued ecoutive Srdee ee its authority a as ieived ee | 


the act of June 25, 1910 (36 Stat. 847). Since, however, the Execu-" — 


tive power of withdrawal derives from general nonstatutory Sources _ 
as well as from camel sae I suggest that the order be chanced a 


of to read as follows: 


“By virtue. of the authority cea eel in meas President ‘of: the ‘Unitea States 
and: pursuant to the authority vested in me by the act. of June 25, 1910 (ch. 
421, 36. Stat. 847), as amended-by the act of August--24, 1912 (ch; 869, 87 Stat. 
497), and. subject- to all valid. existing, rights, it- -is hereby. ordered : that the 
land, hereinafter. listed in. so far as title thereto remains in: the. United 
. States be, and. the same is hereby, withdrawn from settlement,. Jocation, ‘gale, 
or entry, and ‘reserved for classification; in. aid. of : legislation; for onserva- 
~ tion and. development . of natural resources and .for. use as: grazing land. in \ 
accordance » with such. rules. and. regulations as: may be prescribed by the 
Secr etary of the Interi ior. 
| ‘The leading case of. United States: Vi. ‘Midivert. Oil onan) (1915) 

- (236:'U.S. 459, 471, 483), definitely recognized. the existence, ‘inde- 
pendent of statutory grant, of the President’s power. to order with- 
drawal of public lands from private acquisition. This ‘ease in- 
- volved the validity of “Temporary. Petroleum Withdrawal No. 5,” 
proclaimed by the President. on September 27, 1909. Subsequent ie. 
its: proclamation and before. the. Midwest Oil. ‘Company case, the 
President’s power in: the premises: was: ‘questioned; and: in. a message 
- to Congress the President called attention ‘to the existence of the 

_ doubt and suggested the desirability of legislation. expressly grant- 
ing the power and ratifying what he had already. done. There | 
resulted the act of June 25, 1910 (36. Stat. 847). In the Midwest. : 


Oil Company case, ‘however, the court held that, as to the 1909 | 


- withdrawal, “The act left the. rights of parties in the position of © 


: these. appellees; to. be. determined. by the state of the law when the a 
Mm proclamation was issued.” . This express holding on the effect of 


the act of 1910 definitely liniited the court’s, decision. to: determina- 
tion of the withdrawal power. vested in: the. President esas san : 


a of statute. 


_ On the. question of the President’s: anOnist aLULOey. sachdvawal. power 
; the court concluded : “As heretofore. pointed out the long-continued 


_ practice, the. poquiestence.. of Congress, as. well as ‘the decisions of — 
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the courts, all: show that the President had: the’ power to nae thes": 


order.” Mr. Justice | Lamar’s: opinion: ‘for ‘the: court: described’: exe. ki a 


- haustively ‘the’ long-continued” administrative ‘ practice, in which: - 
“there had been, prior to 1910, atleast 252 Exectitive. orders making 
| reservations’ for useful, though nonstatutory- purposes.” _ The opin- 
lon pointed - out that. not- one: of those withdrawals was, ‘ Siafirmed 
by Congress, that’ in many instances Congress enacted legislation i in’ 
assistance of the ‘purposes for which’ withdrawals were. made, and 


. ~ that: not one: of: those’ withdrawals was declared invalid by: the. 


-courts.. The holding i in this case, after the exhaustive consideration | 
of the question by the court, established with certainty in constitu-' | 
tional law the Executive’s withdrawal power, indépendent of statute.’ 
- The Midwest Oil Company case was followed in Mason v. United: 
| States: (1923) (260 U.S. 545,553), in which a 1908 Executive: order 
withdrawing certain lands in Louisiana was- ‘upheld. Mr. J ustice: 
Sutherland, ‘In his opinion for a unanimous court: stated : he 

Whatever legitimate doubts ‘existed. at the. time of the Tocations. respecting 
the: validity of, the executive. order, were, resolved. by. the subsequent . ‘decision , 
of this Court in. United: ‘States v. Midwest. Oil Co., 286 °U.S.. 459, . where. it: was: 
held that. a similar, order, . issued. in: 1909; was. evithin the. power ‘of the: execu- _ 
tive. Upon: the. authority: ‘of ‘that: case ‘the. order here. icy question must. be. 
held: valid.: = ) | . i, wc. pat 

The Hecate power of aendeawalt ‘both: inidee ihe act’ of 1910" | 
and under the state of law existing prior to that act, has been recog: 
nized in several United States Supreme Court cases: United States 
ve Wilbur (283 U. S. 414, 419) ; Sinelair v. United States (279 U.S, 
263, 285) ; Kinney Coastal Ow Co. v. Kieffer (277 U.S. 488, 490). 
| = Among the many- decisions in the lower Federal courts sanction- 
ing the Executive withdrawal power, Shaw v. Work (9 Fed. 2d, 
— 1014, 1015), certiorari denied (270 U.S. 642), is outstanding. ‘There 

it was held that under the actof 1910 the President, ‘could withdraw 
| -publié lands for purposes which’ by provision of the’ same’: ‘statute’ 
could be accomplished only: by means of legislation, and that such - 

a withdrawal remained effective: notwithstanding the failure in 
Congress of the necessary legislation. ae, eee 7 
The decisions referred to above show definite judicial sanction of 
the Executive power of withdrawal, whether its basis be nonstatu- | 
tory or statutory. ~ 7 et 
Section. 1 of the act of 1910 provides: 


That: the ‘President may,. at any time in- his. diseretion, fempordzily with. 


| ica from. settlement, location, sale, or entry any of the. public lands of the _ a 
.- United States including the District of Alaska and reserve’ the same “for 


water-power sites,. irrigation, classification: of lands,’ or other: public purposes,» 


to. be. Specified in the. orders of: withdrawals, and. such withdrawals or reserva-: 


= tions shall. remain in: foree until. revoked by him. or by an et. oe Congress. 
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~The st: eatery: snnmiehation: of certain } purposes for reservation. is 
- followed by. ‘the omnibus clause, “or for other public purposes to, 


-. be specified j in the orders of withdrawals ”. so that the statute may 


properly be construed as declaratory of the general nonstatutory 
power. An Executive order withdrawing public lands for any, public. 
- purpose. may, therefore, with legal. propriety, rely for authority. 


os upon both the nonstatutory and the statutory. powers. - 


It can not be questioned that withdrawal. of. public lands 1: the. 
“purpose of reserving them. for use as federally regulated grazing — 
lands ig a withdrawal for a public: purpose. Congressional deter-_ 
mination supports. this conclusion. Section 10 of the act. of De- 
~ cember 29, 1916 (39 Stat. 862), “an act to provide for stockraising 


homesteads, and: for other purposes,” provides : 


| ‘Sze, 10. That lands containing water holes or other bodies of water needed: 
/ or used by the public. for watering purposes shall not be designated ‘under this. 
Act but may be reserved under the. provisions of the Act of June twenty-fifth,.. 


3 nineteen hundred and ten, and such lands heretofore or hereafter reserved shall, 


| while so reserved, be kept and held: open to: the public use for such purposes 
under such gener al rules and regulations as the Secretary of the Interior’ 
may ‘prescribe; Provided, That the Secretary may, in his discretion, also with- 


, draw. from entry lands necessary to insure access by the public to watering’ 
a places reserved hereunder and needed for use in the movement of stock to 


| | summer and winter ranges or to shipping points, and may prescribe such rules: — 
_. and regulations as may be soa for the DEODEE administration and use of 
“such lands. 7 , | ek 7 
‘3h have. made particular reference. oon to ihe: seo doeed jae s | 
_ purpose of creating. a grazing district because the second question — 
herein. considered is concerned with regulations of the use of the 
withdrawn. lands for grazing... The other purposes expressed. in the 
proposed order are expressly recognized | in the act of 1910 or ey be 
‘included in the act’s omnibus phrase, “ other ‘public purposes.’ 
‘Although the act. of 1910 makes certain exceptions to the effect. of 
withdrawals, and although the ‘proposed: order subjects the with- 
| eee “to all valid. existing rights ”, ‘neither the statute nor the, 
order would protect against. the withdrawal’s effect. those. who are. 
using the lands involved for grazing stock, at the sufferance of the 
landowner, the United States. =. > 7 
| ‘Protection: under section 2 of the act of 1910 mould ae bes ie | 
| able, unless the lands for which protection was claimed were. at the 
. date of the withdrawal “ embraced in any lawful homestead or. desert- 
land entry theretofore made, or upon which any valid settlement 
lias been made and is at said date being maintained and perfected. 
pursuant. ‘to law. is (36. Stat. 847, 848)... Nor -would mere use ofthe 
lands for. grazing, at the. sufferance: of the United States, be sufficient: : 
to establish: a “valid existing right ” to which the: ‘proposed with-' 
aa ‘is eee al “The: pony ment of those: so’ using the” 
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Shee is to. gtaze aides upon the land so- long aS: the United: States Oa 
suffers them to'do'so. Buford v. Houte (188 U.S. 320). The: pro- fa, 


posed withdrawal order would terminate the sufferance. ‘There is. 
~ “direct; authority. for this position in Omaechevarria v:- I daho (246 
U.S. 343, 352), which held constitutional an Idaho statute that regu- 


lated the United States: public lands located. in Idaho as between 7 x 


‘those grazing cattle thereon and. those. grazing sheep thereon. Ain’: 
‘affirming the Idaho Supreme Court decision upholding | the act’ 
> against objections made by mae owners, yer. J ustice Brandeis stated 


a “in his opinion for the court : 


“This exclusion of. sheep owners. under certain circumstances. ‘does not: inter- 


_ fere with | any rights of a citizen of the United States. Congress has not con- | 


“ferred upon citizens the right to graze stock upon the public lands. The Gov- | 
‘ernment has merely suffered the. lands to be so used. Buford Vv. Houtz,. ‘supra. 
It is because the citizen possesses no such right that it was held: by, this. court 
that the. Secretary of Agriculture might, in the exercise of his general. power 
to regulate forest reserves, exclude ‘sheep and cattle therefrom, United States 
¥. Grimaud, 220 U.S. 506; Light. v. United. States, 220 U.S. 523. | 


The proposed. withdrawal order. necessarily. would terminate the 
-sufferance by the United States of the present grazing upon its. 
| public lands. The proposed. withdrawal derives its authority under 


the act of. 1910 from. any one. or a combination of. the purposes | ex- ‘i 


“pressed in the proposed order, ¢. ¢., “ for classification ” and“ in aid 
~ of legislation.” The Feder al courts have repeatedly held. that, an. 
| appropriation of public lands for a public purpose by proper govern- 
mental action prevents the further use of the withdrawn lands by 
: private. persons for any purpose. which i is in conflict with the purpose 
for which the withdrawal was made. Case law supports. this: posi- 
tion.” United States Vv. Tygh Valley Land & Livestock. Co. M16. Fed. 

693); Shannon v. United States. (160. Fed. 870)3 (grazing on lands 

appropriated for a specified public purpose deemed inconsistent’ with - 

“the purpose, and therefore unlawful and. subj ect to being: restrained, 
notwithstanding: Buford. v.. Houtz, 183. U. S. 320) ; Hy Scott v. eas 


(196 U. S. 100); United States. v: Hodges (218 Fed. ao; Stockley \ ve ot ee 


| United States (27 1 Fed. 632). 
~ Examination of the pertinent: case Taw and, CRG ee ee it: 


dies that the President has the power to make the. proposed with-. 


drawal order, and that the order. would be effective to terminate the" 
ee unregulated grazing ¢ on the e public lands, involved. Z 


There is no eeaiae iegislatiee authorization for. the: Secciuey of 


| the. Interior’s regulation of Federal. grazing: districts, ‘but. specific : 


~ legislative authorization 3 is not. ee The proposed order’ s desig- : 
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7% nation. of the Se of die Interior. as the official to. regulate - 


grazing upon the lands withdrawn clearly places the lands. under his _ 
. Jurisdiction; and this designation of jurisdiction or regulatory au- 

: thority.is consonant with. the Secretary’s “ general. powers over the _ 

public lands as guardian of the people.” And, having jurisdiction © 
over the land withdrawn, the Secretary of the Intarior, by virtue of 


e _his general authority, may prescribe such rules. and regulations as 


are. necessary to effectuate the public peer for which the with- — 
-drawal.and reservation are made. | | 
There is a general statutory authorization of. mipreouats regula- 


tion by the Secretary of the Interior in the execution of those land 


laws not otherwise specially provided for. In Title 43 of the 
United States Code (which contains the public land laws, including 
the act of 1910 relied ae in- the: ee Ren pro): section . 1201 
| oe | _ | | 
| The Commissioner: of the General Land Office, under the direction of the 
Secretary of the Interior, is authorized: to: enforce’ and carry: ‘into execution, by. 
~ appr opriate regulations, every: part of the prov isions of oe title not other wise 
specially provided for. | | : 
“Rules and regulations lek had no statutory basis of £ authority other 
_ than the section set forth above have been given judicial sanction by 
the Supreme. Court of the United States. .Cahe v. United States 
(152 U8, 211, 216) ; Roughton v. Knight (219 U.S. 537). | | 
“When. the general authorization of. Executive regulation (R. S. 
2478, 43 U.S.C. 1201) is considered in the light of the withdrawal 
. power ‘granted in the act of 1910 (36 Stat. 847, 43 U.S.C. 141) and 
elaborated in section 10 of the ‘Stock-raising Homestead. act of 
December 29, 1916 (39 Stat. 862, 43 U.S.C. 300) the inevitable con- 
_ elusion is that the Secretary of the. Interior: has,legislative authority 
to prescribe. such. regulations for public lands: withdrawn under. the 
act of 1910 as are necessary and DrOrer. to effectuate the public 
_purposes of the withdrawals. | 7 
‘This conclusion is borne out. by judicial pronouncements, of the 
: general powers of the Secretary of the Interior over the public 


—. lands. Williams. Vv. United States doe U. S. 514, 524) 5 Unite Ls tates Bigs 
_v. Wilbur (283 U.S. 414, 419). | 


‘Finally, since efective exercise of the ie eablistiea ccs 
withdrawal power requires the concomitant power to regulate for the 


purposes for which the withdrawn lands are reserved, policy favors ae 


the legal conclusion.I have reached, 


paace 
oo A. WaLrersy 
First Assistant Seoretary. 
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LANDS OF PAPAGO INDIAN S 

ae. Opinion, March re alee 
'PAPAGO INDIAW. LANDS —TrrLa-—Propriurorsiir OF. THE Unrre, Sraes—Dxotax 
_.: RIGHT. oF. Occurancy—RIcutT, TO MINERALS. oF, oe, ae Bee) oe 
"Held, That under. dominion of Spain and Mexico the Papago Indians did not 


., haye. title in fee to the lands they occupied; that in. 1858, ‘through the. 


» .. Gadsden. Purchase, the United States acquired title to: these lands, subject... 
~ to an Indian’ right of. occupancy of an area not exactly determined ; that no | 
- - interest in minerals was accessory or incidental to whatever surface rights — 
‘ the Indians. may have enjoyed; ‘that. complete and unincumbered ‘title to. 


a minerals in the land was formerly” vested in the Mexican State and passed a 
ia the United ‘States. upon cession of the ‘territory 3’ that the appropriate a 


| " - manner of: protecting the: ‘Papagos: in | their a ae is a matter r exclusively 
a ‘of political cognizance. | | ‘ | 


INDIANS AND. INDIAN Lanps—JURISDIcTION AND Ownenssie eee Fro — 
’ Discovery—TiTLe TO ‘SPANISH AND MEXICAN LaANDS—SUCCESSORSHIP. | 


Ve It was accepted legal theory of the European nations which colonized Ameri¢a : 


that: upon discovery of any new: lands complete jurisdiction’ and ownership _ 


. became vested | in the sovereign “to. whom: the ‘discoverer owed allegiance, 

“from: which- it follows that all rights. or titles to lands ‘once a part of 
Mexico, vested. in private persons, severally. or in groups, must: derive’ their 
legal char acter from the Spanish crown or succeeding proprietors. 


Papago INDIAN Lanps—Law GovurNrne LAND TITLES. 


‘Spanish and Mexican law ate decisive of the question of the title. under : 
which: the lands. of the Papago Indians are held. | 


INDIANS AND INDIAN Lanps—NArTuRE OF ‘GRANT BY | Sraniss Crown. 


The numerous decrees of the. monarchs of Spain protecting Indians | in their 
occupation of lands. are not in effect a . grant, of complete title to Indian 
communities in. possession: generally. 3 Bees re rs 


ae Inpran: LAnps—Trree BY’ ‘Comatunrry Ownersue—Ruquisrtes. 


“AC claim. of tribal ‘ownership’ of a large land area cannot: be established with-— 
out a fixing of. boundaries, and. ownership | by. village communities can be 
established, only: if such. communities: can’ be. defined: ae ae : 


| INDIAN Lanps—Trrs—Unrrep Sramis Covnrs—Cowrmicarton, oF Grants Mavs 
2 By SPANISH. Orricers. Po Ge ES Big Bo, et, Nee Be apie ee ate eg 
- By confirming the acts of Spanish. onicene: in: eee lands which were in. 
Indian possession, United States courts, Federal and. State, have accorded: | 
recognition to the doctrine- that. ue to aan held by. Indians. in. Mexico a 
was not a. fee simple title. ae ba. : 


Papago Invran ‘LANDS—OWNERSHIP- OF. - MINERALS. BY. THE. SPANISH: ‘Crown— 
| SuCcESSORSHIP BY THE UNITED: STATES. — | 


Since the cession to the United States of. ‘the territory. which Saba ‘ae 
2 Papago lands, the courts in this country have’ ‘recognized the ownership 
- of mines:by Spain and Mexico before the: cession. as: well as the: succession | 
. of: the United States: to: that: ownership; and the Supreme Court has’ stated 
2 blag? expressly that. under. Spanish law minerals. in: Indian lands. were the 
' a property: ‘of: the: Crown; -Also' the Executive and Legislative branches. of. the - 

/Federe al | Government have likewise récognized, the succession of the Federal : 
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anes pment to the ownership of mines in what was formerly Spanish and . 
Mexican territory. re es 3 | eo - . 


: INDIANS: AND INDIAN ‘Lanps—SPANISH Laws—Incompammsrurry | WITH Recoant- 
/ TON OF ULTIMATE TITLE. a : PES 7 
- Certain ‘laws of the Spanish regime , are -iuidompatiole With recognition of 
ultimate title in: the Indians, as, for instance, the. law : (Law', 23, Book 4, 
Title 7, ** Compilation of the Indies ”) permitting Spaniards : to. make new: 
4 “settlements in Indian territory, eae aces — pole. ee otherwise if | 
necessary. 7 : | - es — | aa oe a 7 
PAPaco | INDIAN, “LaNps—Execurive ‘Ono ‘Crnarine “Resmnvarion—Mwmnay, ; 
_ Deposits. EXCEPTED. Se » ak he a 
“The Executive. order of. February 1, 1917, reserving ade for ‘the. Papas -_ 


Indians, excepted mineral deposits and. provided that the reservation area .. 


should be open to. entry and location under the, mining Jaws of. ‘the United - 
States. 3 : 


INDIANS, AND ene at LANDS—PREscRIPrive Buen AS -Acarysr THE Crows — 
- ForMat. PROCEDURE HSSENTIAL. . iis 


“Even if prescriptive, right, as against the. Grows: resulting. ont immemorial 

possession, was recognized by the Spanish’ law, an appropriate formal pro-| 

. cedure: was necessary. toa complete title. Case of Carino. V.. The Insular 
Gover ‘nment. OF, the. Philippine Islands (212 U. 8. 449, 461). distinguished. | 


. Mandoti’ Solicitor: : 


At the suggestion of the Goma igeer of Indian. ‘Affairs, there. 


has been referred to me for’ opinion the question of the validity of: 
certain claims of surface and mineral rights asserted by the Indians 
of the Papago Tribe. ‘These claims embrace an existing Indian reser- 
‘vation of more than. two. and. one-half. million. acres, and a large 
amount of adjacent land in southern Arizona... The area is bounded, 
in a general way, by the Gila. River, the Santa Cruz River, the 
Mexican boundary, and the Growler Mountains.. For centuries it has 
been, and it still is, the home of the Papago Indians. cae ee 
“The ‘Papagos claim: ‘that both. surface: and minerals along to 
them in. fee by virtue of a title vested in them .before the area in 
question came under the sovereignty of the United States. -There-. 
fore, they allege, the land never r became ‘part of the public domain | 
of the United States: | 
In 1853, this territory, ‘then’ a Pi of f Mexico, 3 was J acGtitved by. the 
is United States as a part of the Gadsden Purchase. 10 Stat. 1031 _ 
(1854). “By Act of July 22, 1854, Congress established the office of | 


_. Surveyor General of the Territory of New Mexico and placed. under 
the jurisdiction of the. Surveyor General. the examination of all =~ 
| claims. to. land. asserted under the laws, usages, and..customs of Spain poe a 


and Mexico... Ultimate: confirmation and. rejection of such’ claims 


owas: made: a function ‘of: ‘Congress acting upon such. ‘Teport and — : ‘ 


‘recommendation: as the Surveyor General might make. 10 Stat. 308 — 
ae After Arizona became: a separate territory, similar legis- | 
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| aay Was enacted. Gating the office of See General of Arizona eae 


and. defining . the duties of that office: 16 Stat. 291 (1870).. 


: 1891 Congress. created the Court. of Private Land Claims and tia 
_ . ferred upon it jurisdiction to hear and adjudicate claims eres cao 


under the Spanish and Mexican law. 26 Stat. 854 (1891). - 


a early. as 1874 the President of the United States, by. Tonecutive: wees 


order, set apart. a small tract. of land within the Papago country, 2 : 
7 immediately around the - old Jesuit: Mission. and Indian > village _ 


of San Xavier del Bac, as an Indian reservation: Other compara- 


tively unimportant: reservations: followed until Exécutive’ Order No. ee ge, 
. 2524, dated. February 1, 1917, effected the reservation of more than 


two million acres In. the Papago country, for the Indian inhabitants, — : 


but excepted mineral deposits and provided thatthe reservation area 


be: open. to entry and location under the mining laws of the United ~ 


States. Congress recently has added to this reservation a ‘contigu- ee: 


ous. strip of some three hundred thousand. acrés. with the same. 
— exception. aud provision concerning minerals. 46 Stat, 1202. (1981). " 
From time to. time the United States has issued patents’ ‘to white 


"settlers and miners within the Papago country. It is to be remarked 


that: during | all these years of Indian occupancy and of Federal 
action presupposing the inclusion of the land in question within the 
public domain,.only one instance of formal assertion of Indian title 
_ois recorded. ° Ti that case the. Supreme Court, of the United States. 
considered ‘an Indian claim to a particular small area’ within the. 
Papago country. ‘The litigation was indecisive. Lane v. -Pueblo.of 

Santa Rosa, 249. U.S. 110 (1919) ; “Pueblo of Santa Rosa v. Fail, O73 
U.S. 315 (1927). ‘Under these circumstances and at this late date: | 
_ those who assert that the Indians hold fee simple title to this land “4 
| must. bear a substantial burden. of persuasion. 


| A number of surveys and studies’ have been made: ‘be ‘the: a Pupage a 


~ Indians and the territory they occupy: From: such’ sources it is’ 
7 possible to draw a significant picture. of the’ factual relation between’ 


o these Indians and the land in. controversy. “The Geological’ Survey. 


ee has published a monograph embodying the results of a recent sur- 


. yeye Bryan, “The Papago Country, Arizona” (1925). Ten ‘years 


~ earlier the United States Indian Service, ’ through the - agency of 
Ege on Ey VV. Clotts, assistant engineer, completed: a compreherisive survey of. 
88 the: Papago. country. Also. valuable is an ‘unofficial study by Carl — 
~~ Eumholtz, published in 1912, in his book “ New Trails in Mexico.” — 
_ Studies: by the Bureau of ‘Aimecioa ‘Ethnology, official Census re-- 
“4 ports, and_.reports of the Secretary of the Interior, ‘the Commissioner | 
of Indian. Affairs, the Surveyors: General of New Mexico and ‘Ari-” 


oon - Picture. - 


zona and subordinate officials i in oo Indian Service, complete ‘the | 


i 


. bs St DECISIONS OF THE DEPARTMENT OF THE INTERIOR — [Vol.. 


Lumholtz writes the: following description: 


| The: Papago Indians of today, ‘the ‘principal natives of the desert: eee in) 
Arizona’ to the west and southwest of. Tucson, as far as the Growler Moun-— 
tains. in. the west, — ‘Gila ‘River in the north, and. the range of. Baboquivari 


in the east. * nie, Until -recent.. times. they were found as, far as the 


Colorado ‘River. They . occupy much the same land. as they did. when first 


discovered in the seventeenth century by the Spaniards. The. region was ane 


early~ named Papagueria, OT; in its: greater extension, Primeria - Alta. . a. is 

part. of the great arid region. called ‘the: Sonora. Desert. ewe att oe | 
a The: greater. part. of the tribe never. could. be induced to- live. in. inion or, 
villag es, which was. always the policy of. the Spanish missionary. . In spite of. 


- the efforts of the J esuits and Franciscans, the Papagoes are ‘still living in ‘their. | 


rancherias as of old, ‘half nomadie in habit, resorting in the ‘winter to the 
_ sierras where water is niore plentiful and where their cattle, horses, mules and 
: donkeys.. find. good grazing ground. Inthe: summer ' they: move to the br oad, flat. 
- valleys to devote themselves to agriculture which is made possible by the aid. 


of the showers. that. fall in J uly: and August. (At pp. (16, 25.).. 
. See also Bryan at. p. ae ‘Indians Taxed and Indians Not Taxed. in ‘the United 
| States at the 11th Census, 1890" (Dept. of. Interior, Census Office, 1894) 142 ff. 


The character and location ‘of. the Indian communities in the. ‘$0- 
called Papagueria have been the subject of census. -Clotts, Bryan 
and Lumholtz report the Indian. communities in some detail. Clotts _ 
describes 62. inhabited’ villages, aggregating 1,018 houses, with a 
total population of 5,560 persons and with 9,200 acres iadee cultiva- 
tion. - Lumbholtz, similarly, lists 88 rancherias. Bryan devotes more 
than 150 pages to: a description | of all. traveled. routes through the 
Papagueria, and names. and. describes the scores of inhabited places. 
to be observed. along these routes, ‘Earlier’ reports, apparently. not 
: predicated. upon any detailed survey, show a much smaller number 
of communities. Soon. after the Gadsden Purchase, Gov. Meri- 
-wether, Superintendent Cw officio. of Indian Affairs in ‘New Mexico, 
reported, “from the.most, reliable: information. in my. possession ” 
that the Indians within. the area. of the Gadsden Purchase were cor 
centrated i in“ six pueblos, or. villages”, near Tucson. 2.Sen. ex. doc.,. 
B84. Cong., 3d _ sess, (1856-57). 84. “The ‘Surveyor General. of New 
Mexico appended to his annual: report: for the year 1861.a. table in: 
- which. he attempted to include * ‘all the pueblos. whether - In New. 
Mexico proper or. in. Arizona,” He listed therein. 11 “ Papago. 
: pueblos” located in. Arizona, all of them, however, ‘unsurveyed and — 
of unknown area... 1. Sen. ex. doc., 37 Cong., 2d sess, (1861-62) 574, 
: 578, 580,. 581. In 1863, Charles. D. Poston, he first Superintendent 
. of Tadian Affairs: in. the Territory of ‘Arizona, listed 18 Papago. 
villages within his jurisdiction, 8 H. R. ex. doc. 388 Cong. Ast sess. 
7 (1863-64) 508, 504. oe 
The. discrepancy . ie the. Ganlign aid. inter cient seems. ae. - 


reflect both incompleteness of the earlier data and some recent nigra: pe 


tions of the Indians. 
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: ‘The » primitive. condition. of. ee society : is. giving way. to the new.. , ee hee | 
| Formerly. they lived in large rancherias, but in the last twenty. years. the. 
_ tendency. has been to. scatter. They: have been. touched by Americanism and | 


are now showing energ sy in acquiring eattle and other properties. # - a , 


' During the last: twenty years the tribe has acquired a considerable umber | 


of live stock, often: 20 cows, and = om 10 to 12 horses to a eee iva 
at pp. 368, 364.. | . mage eae! 


Comparison. of the recent se hs ‘hie: idee ones. conning: 


the quoted statement. Most of the communities named in the earlier 


reports appear in the recent ones, but with decreased population. : 
‘This much seems clear: the life of the Papagos, conditioned ‘by the: 
aridity of the Papagueria, has not been sedentary. It is their habit » 
_to make seasonal migrations of some regularity between winter — 
- rancherias and summer rancherias. The search for pasturage. and. 
water. for herds and flocks has necessitated even more extended 
wanderings than the exigencies of human life in an arid country. 


alone would require. Yet, certain villages have. existed for cen-° : 


turies... No survey of any. of them. seems’to have been made at any © 


| time during. the ‘Spanish or. Mexican dominion. Grazing. lands 


. throughout the Papagueria seem to have been common to the er _ 
| tribe regardless of village affiliations. - 3 - 
From so much as already has Been said a way Oe ene 7 
it must: be apparent that, at the outset, the proponents of Indian - | 
— title must face. serious. difficulties of proof in defining the area 
claimed and identifying the claimants to that area. Ownership: im 
severalty is not asserted. Ownership by village communities can 


be established only if such communities can be defined. Moreover, _ “ 


a great part of. the. Papago country séems not to be part. of any 
village community. A claim of tribal ownership of the entire Papa- 
- guerla cannot be established without a fixing of boundaries. ~Cer- 

tainly, the present arbitrary reservation is less extensive than the — 


_. area over which the Papagos formerly roamed. The evidence at phe 
hand Is ‘insufficient - for decision upon questions of. boundary, ‘ ‘but 
these difficulties of proof deserve mention, at least, before-the gen- - 
. eral law of Indian tenure, and of mines, is considered ae 


~The question of Indian tenure to. be decided is hig: Must ‘the pce 
interest of the Papagos in the land they claim be subordinate to a 


_- superior. proprietorship. in the United States, or can. these. Indians - 
have a perfected title in fee which precludes the United States from _ 


exercising any proprietorship over the land? That the Papagos ! 


have long occupied the Papagueria and should be protected in that’ _ | 
occupancy, is not. disputed. | Indeed, the Executive order of February . ee 
1, 1917, is a recognition of an. obligation. which officials ‘ ‘in the Indian — 


Service have pointed out. repeatedly ever since the: annexation of the. 


. territory in question. That order, however, confirms and confers - 


| parece. rights: only. The contention now is that at. the time of < 
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cession the. Papagos had a perfected domiviinal title in fee,: no more _ 
subject: to interference by the Federal, Government, whether by cre-— 
ation ‘of a reservation for the occupants, or by | alienation of their 
land or its mineral wealth, than the fee pee title of ante individual 
. ‘owner.. , 7 
Had the land fan Sart. of the oie tion of the. United | 
~ States, jt is clear that the contention advanced. on behalf of the. — 
‘Indians would fail. Spalding v. Chandler, 160 U.S. 394 (1896) ; pS 
Cherokee Nation v. Georgia,.5 Pet. 1 (1881). However, eae and 
Mexican law are decisive of the question here. presented. i 7 
It was the accepted legal theory of the European nations eohick: 


| isioncad America that upon discovery of any new. lands complete 


jurisdiction. and. ownership, both ¢mperium and. dominium, became 
_ vested in the sovereign to whom the discoverer owed allegiance. For | 
a: convenient compendium, see | “Jndian Land Cessions in the United | 
States” (Ethnology Bureau, 1897 ), H. R. doc. 118, 56 Cong. Ist sess. 
(1899-1900) 5o7ff. The rane of Spain asserteda, twofold claim to 
the vast area of New Spain and Mexico, predicating his title not 
alone on the right of discovery, but also. upon a grant from. the — . 
contained in the Papal Bull of 1493. See Johnson v. McIntosh, 8 
Wheat. 548, 573 (1823) ; Hall, “Laws of Mexico” (1885), secs. 1,2; 
- Solorzano, : Politica Indiana,” bk. 1, ch: 9, sec. 16; 2d. bk. 6, ch. 12, | 
sec. 8. It follows that all rights or titles vested: in private: persons, - 
severally. or in groups,.must derive their legal esate from: 
Spanish Crown or succeeding proprietors, : bots oe 
_ It-is not claimed that-a. particular grant to the’ Pas Indians 
as a tribal group was ever made by Spain. | Itis. contended, however; 
that the numerous decrees: of the’ Spanish. King protecting ‘Tadiane 
in ‘their. occupation: of: land ‘are in effect’ a. eraue of ae tatde: ter 
- Indian communities in possession generally. : Be Re ie Seas 
*-The laws governing ‘the disposition: of Cow iene ‘in- estes : 


aden the Spanish: regime: appear: principally : in ‘title: 12 of book: 4 


of the “ Recopilacion: of the Indies,” and-inia few uncompiled: royal: 
decrees. Law 14: of book 4, title. 12: (apparently: issued originally: 
-in..1578, ‘but. amended. or‘ Bc in final form: in. ne is a 
convenient starting point. Le ) eis 


f “Whereas ' we have fully inherited. the: aominion: ‘of! the Tndies and whereas’ 


‘the ‘waste lands’ and soil which were not granted by the Kings, our. pr edecessors,. 


or by. ourselves, or in. ‘our name, belong: to. our patrimony. and royal crown, ‘Ait. is; 
expedient that.all. the land which is held without just and true titles. be restored,: 
7 as belonging. to. ‘us, in order that. we may retain, before all things, all the lands. 
which may appear tor us: and to our Viceroys, Audiences and Governors, tor be 
neessary for: public squares, liberties -(exidos), reservations’. (propios), ‘pastures, a 
and commons, to be granted to the villages and councils already: settled, with due, 
regard. to their present. condition. as to their future state, and to.the increase: 
they may receive, and after distributing among the Indians whatever they may, 
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hea. justly, want to cultivate, Sow and raise eae confirming a ieee what they 


may “want besides, all the remaining land may be- reserved to. us, clear of. any - 


ee incumbrance, ‘for the’ purpose of being given as rewards, or disposed of: accord- 7 


. ‘ing to our pleasure. | ‘Wor all this we order and command the Viceroys; Presi- 
dents - and. Pretorial Audiencies, whenever they: shall. think » fit, to’ ‘appoint: a... 


a, sufficient. ; time. for: the: owners: of. land to: exhibit. before them. and: the minister's - | 


of. their. audiences, whom they. shall appoint for that purpose, the. titles to. - 
lands, estates, Indian settlements, and caballerias, who, after - confirming ‘the ; 

| possession of such as hold the same by virtue of good and legal titles, or by. a : : 

_ just :preser iption, shall restore to. us the remainder, to be ‘disposed of according aa 


to: our pleasure. ‘See Reynolds, “ Spanish and Mexican ‘Laws’ o (1895) at. 


Supplementing this law. is a separate decree of. the same ‘ke, ae 
. providing that: lands. occupied without lawful title—which lands: are | 


to be restored to the Crown. under Law. 14, supra— may be: ad: | 


mitted to some convenient composition ” and thereby confirmed to’ 
the possessor, thus. providing much needed accessions to the. King’ So 


revenue. Exceptions are. -made,. ‘including: a. reservation “to the 


‘Indians what may be necessary for them to sow, cultivate and raise 

stock.” Among the. lands to be admitted. to composition are. “cha- . 
caras” which seem to have been Indian farms or settlements. Unoe- - 
cupied - chacaras ” may be conceded to those who present, proper | 

petitions. The execution of this decree i is entrusted to.the Viceroy 
and the Council of the Indies. Hall, i 12. In 1 ‘35, another decree | 
made it necessary that grants of Crown lands be confirmed by the. 


King himself. The great inconvenience of this system resulted ‘in - e 


the decree of October 15, 1754 (Galvan’s “ Ordinances on Land and 
Water ”) in which: formal confirmation was entrusted to local officers | 
and. their procedure and. jurisdiction defined. _ Section 2 of that 
decree provided: a aa ai oy Be Fee ee ac | 

The judges. and officers in whom. is scieentea4 the jurisdiction over. othe * gale | 
and | composition of crown. lands shall act with lenity, forbearance and mod-. 
eration, with verbal and. not. judicial process, in questions of lands held’ by 


Indians,- and of others. where it may be necessary, and in par ticular where 
_ their farms,. farming and’ stock-raising. are in question ; since in regard. to. 2 


community lands: and , those. granted. their. towns for pastures and commons, ne _ 
there is no occasion to. do anything new but to maintain them in possession a G” 


~. thereof and to restore to them those that have been taken from: them and = 


give them more land as the exigencies of the population require, ‘and: do not | 


use rigor in regard to thosé held by Spaniards and people of. other ‘castes, 


keeping in mind the provisions of Laws 14, 15,.17, As: and 19, ‘Title XII, oe 
LV, of the Compilation of the Indies. _ Reynolds, 51. pam 


Without. further setting out in detail the text. of title. 12 of book 4 fo 


> it-seems a fair generalization that the :séveral’ laws: therein’ protect ia 


the Indians in their occupancy without defining any estate. More- 
over, it seems a clear implication of Law 14, and of the Ordinance 7 


of 17 54, that Indian lands.are Crown lands ad a part of the royal. 


patrimony, the ‘occupancy of which is surrounded by a special pro- | 


tection. “This: conclusion is supported by inference: to ne drawn . 2 : 
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a ‘from: other. laws of the Indies’ coficerning Vadis. In ‘titles 2 and 7 


7 “3 of book 6 appear laws for the assembling of the Indians i in villages. | 


~ Taw. 23, in book 4, title 7, permits Spaniards to make new settle- 

anents in Indian’ territory, peaceably, if possible, but otherwise 

: “ without. doing any greater damage than shall be necessary for the 

7 protection of the settlements and to remove. obstacles to the -settle- 

ment.” Such laws are incompatible with any recognition of ultimate - 
‘i - title - in “the Indians.. Again, the. several laws ‘with respect. to com- — 

- positions,. quoted above; are significant i in their reference to Indians. 


They indicate that occupants without grants” from. the Crown, 


whether. Indians or. Spaniards, remained in possession by ‘eufforance 
a only. Although the Indian occupant enjoyed a particular paternal | 
, protection, neither Indian nor Spaniard could obtain title except by 
_ formal composition. The Papagos might. have perfected their title 

: by formal proceeding, but, failing to do so, they continued in a pro- 
a tected possession subject to the superior title of the Crown. | 
Our courts have accorded. significant. recognition to this legal 
| situation by confirming the power of Spanish officers to grant. lands 
while still in the possession of the Indians. United States v. Fer- 
nandez, 10 Pet. 303 (1836); Breaun v.d ohns, 4 La. Ann. ‘41 (1849) ; : 
of. United States v. Arredondo, 6 Pet. 691 (1832). 


It. is next contended on behalf of. the Indians ne even ae no. 


7 grant. to them can be proved, lapse of time has resulted i in the vest- 
| ing of. perfect title i in them. 7 - 

It has been asserted by the Supreme Court: of che. United States. 
that prescription as against the Crown was recognized by the Span- 
ish law. See Holmes, J., in Carino v. The Insular Government. of 
the Philippine I slonds, 919 U.S. 449, 461 (1909) ; of. ‘United States v. 

Pendell, 185 U.S. 189 (1908) ; United States v. Chavez, 175° U.S. 509 
(1899). But see F ield, J., in Harrison vy. Ulrichs, 39 Fed. 654 
(C.C.8.D. Cal., 1889) ; ‘Cam v. United ‘States, 168 U.S. 208, 218 


ge (1897). But, ntiden’ Spanish law, the. prescriptive. right. which rer. 


—. sulted from. immemorial possession seems to have been no more than __ 


a privilege of acquiring title by appropriate formal procedure. See — 


ae Ordinance of October 15, 1754, section 4 (Reynolds, 50): “Novisima 


. Recopilacion,” bk. 11, tit. 8, law 4 (2 White, “New Recopilacion,”: 
154) ; Hall, section 56; Balanton v. Murciano, 3 Philippine Reports, 


* BRT (1904). In the Carine: ‘case, supra, sahere: the question was 


- whether the: United. States should confirm the title of an individual 


~ owner. based. on immemorial possession of a defined tract, no sich 


~ formal proceeding had.ever occurred. The Supreme Court: avoided — 
this difficulty by resort. to the power of the United. States, as a_ 
| —, to ignore “ refined: interpretation of an almost: forgotten | 
law. of Spain,” and to “ recognize actual fact ” in an effort to. achieve 
what: the. court, considered. an: essentially just results: In contrast; ‘the _ 
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- meen aapctiols is éésentially’ a ‘forinals: one, althowigh 3 its, decision 
must affect. substantial claims.. But more fundamental distinctions 


are to be observed: (1) This is a case.of Indian tribal occupancy 


which seems to have been. ‘permissive’ and under royal protection. S.. 
(2) The tract in question ‘is not clearly. defined. (3) The. elaim is — 
one of communal ownership, whether by tribe or. by. villagés. - 
» This last: consideration is decisive in itself... The ‘nature. ofa muni- ~ 


” “Gal and communal ownership of land under Spanish law: too. often 


has been adjudicated by the Supreme Court. any longer: tobe a 2 | 
subject. of controversy. The :question. has arisen most frequently — 


~-with respect. to the title of Spanish. and. Mexican ‘pueblos rather. than - 


communities or tribes. of : Indians... _ Mr: Justice Field: lias thiis de- | 


scribed. the. tenure e by mihieh: common: lands: within: ny: awn = a. 


7 were held: 


| By the: laws of Mexico, in force at the date of the acquisition of thie ‘countit ys 
pueblos or towns were. entitled, for their benefit. and. the. benefit. of.their. inhabi- . 
tants, to: the use of lands. constituting ; the. site. of such. pueblos: and. towns, and 
of adjoining lands, within certain. prescribed: limits. . - This right. appears to have 
- been common to. the. cities and towns of Spain from an early period in her= 


history,” and was. recognized in the laws and or dinances tor the’ settlement and +2 


government of her colonies on: this : continent: Tt may be. difficult 


to state with precision the exact nature. of the right ‘or, title ee the. pueblos ee ees 


held in these lands: 


It was. not an ‘indefeasible estate, opie. ‘of the lands. in. the pueblos -_ 


_ could not ,in strictness be affirmed. It amounted in “truth to. little. more than | 
a restricted and qualified right to alienate: portions of. the jand: to its {nhabi-- 


- tants for building: or ‘cultivation; and ‘to. use: the. remainder. for commons,: for Big 7 
_pasturelands, or as a source of ‘revenue, or for other: public. -purposes:. The ag e 
right of disposition and use was, in au particulars, subject to the control of. theo 


government of the country. (Emphasis. added.) “Townsend Vv. Greely, 5 Wall. - 
326, 336. (O. S. 1866). “Accord United. States v. Sandoval, ‘167 U. Ss. 278; 295-298 . 
(1897 ee United States Vv. Santa’ Fe, 165° CS: 675, 707-711 (1897 ie ae Grisor. ‘Ve 


McDowell, 6 Wall. 363, 872-8 (1867); United States y. Pico, 5 Wall. 536, 540 as 


(1866) ; ; State v. Gallardo, 106 Tex. 274, 166 | S.W., °369, B72. (1914). 
Tt is clear that. the fee to all community: land within. the. Tas of 


7 any pueblo remained in. the sovereign. — Lapse. of time did not. im- ‘ ° 
prove the communal. title of the group. There is no basis: for amy >: 


contention that the communal. title of: Indians, -whether claimed by " 


| villages | or by: tribe, attained any. greater estate. . _ Indeed, in the case _ 


of the Papagos, where the greater part: of the: area, dpvolved is, ‘graz- 


2 ing. land, both within and. outside of. the, limits of particular villages, aa Soe 
prescription is: further impeded. by. specific provision. of the. law of 


the Indies that. pastures. are; common to all persons. Bk. Atle, = 
— law 5. (2 White, 56)... The Papago claim, to. ownership in ‘fee under = 
~ the Spanish and. Mexican, law, whether. based on n grant, or, r presgrin: - 
tion, aust: fail. a Bie cise aoe — | 
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- Other ia ade tbaa Gena deminon erie - clear that, the ‘Papagos 


enjoy no estate in the minerals contained i in the land. The Spanish. = “ 

— law concerning: ‘mines, as it: existed from medieval times: downto. — : 
1783, 1s conveniently | summarized i in an opinion of Chief Judge (later __ 

Mr. a ustice) Field. . See M« oore: v. Smanv, 17 Cal. 199, Q18-215 


7 | (1861). The modern Spanish. and: Mexican mining law: begins with — 


oe: complete mining code for Spain and its colonies, issued: in-1783 _ 


and promulgated in Mexico the next year. For. translations, see = 
- Hamilton, “Mexican Law ” (1882), 235ff.; 1 Rockwell, “A Com- 


_. pilation of Spanish and Mexican. Mining. ae ” (1851), 49 ff.. This 


~ code, commonly: called the Ordinance of 1783, remained: authorita- | 
tive in New Spain and. in the Republic of Mexico until after the | 


Gadsden Purchase. See United States v. Castillero, 2 Black, 17,167 a 


(U.S. 1862) ; Hall, p: B57. Title om of the ordinance concerns: the. a 
| ownership of mines. on 


Sec. a ‘The. mines are the. property of my neeat crew ; 
“See, 2. “Without separating them from ch royal patrimony x grant them ge vo 
omy. subjects in ‘Property and possession © = a 


ee Bo 


ee That section 2, SUPTA, ° is not a present ¢ grant and aeees no more ae 
make possible epecific transfers of a qualified property right in the 
future is made clear in title 6 of the ordinance. In that'title the | 
~. manner in which new mines may be discovered and the formal pro- — 
ceeding of. denouncement and registry, whereby a qualified title to. 


o- any particular mine may be acquired from the Crown, are described. oe 


The exact: language of certain. sections eee anecate eee pelea: - 


oe : the purport: of this title. . 


- See. 14, Anyone. may ‘discover. ‘and. ‘denounce. a. vein, not only on common. ie 


3 | iand, but also on the property of any. individual, providing he pays for. the 
_é extent of surface above. the ‘same, and. the: “oamage which immediately ensues 


therefrom * * * 


a See, 18. ‘Beds of ore ‘(placeresy ‘and. all other. deposits. / Gortaldorasy’ of. gold | 


i. he and silver, on being discovered, shall. be registered and denounced in the same 
| manner ‘as mines or veins, the same ‘being understood of all. species of metal, .- 


| Section 22 makes the ordinance: applicable to deposits of copper, tin, a 


| . lead, quicksilver, and. other metals. | | 
_ ‘ Ti: the “Laws of the Indies ae provisions “were ae to. 
; bring the Indians within. the general mining laws. The occasion ; 


- ‘seems to. have been a loss of royal revenue caused by the failure of 
Indians to disclose mines for fear of confiscation. See Gamboa, 

Fan Ee Commentaries. on Mining Ordinances" of Spain” ‘(Heathfield’s | 

_-‘Trs. 1830) 34. In book 4, title 19, it is provided that. all persons, 


including Indians, may discover and work mines, but that i in doing 7 


- - go they must refrain from injuring ‘Indians or othe persons. Law | 
.. 14 prohibits any restriction from being ‘ ‘imposed on their (the 


Indians) | discovering, holding. and occupying mines: of gold and re 


J 
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oa silver or ‘other metals, **. in conformity ‘with: ches ordinance 7 
of any province.” Law 16 provides that groups of Indian discov- 
-erers ‘shall share. in a mine in the same. way as “Spaniards. Tn **. 
7 brief, under the mining. laws of Spain and Mexico: the Indian en- 
'. . Joyed.the same status and. privileges as persons of Spanish descent. ar 
‘The legal situation as: it existed down. to the time: of. the Gadsden -— 7 
.. Purchase is. summarized im two statements, one a judicial opinion cr 
of the: ‘Mexican Supreme Court of Justice, the other. ‘a. text BY, cae. ea 
- Spanish. jurisconsult, preeminent in. the field of mining law. | 


g Hae The ordinance (of 1783) disallows and conderins the system of accession, — 
= preserving the principles by which mines may be denounced upon the land. 6f : 
» -another person, ' and establishing the right: upon the. owner ‘of the’ land to (aan 
_ demand ‘its estimated value - (pro. tanto) thus declaring that imines are not : 
‘accessories to the ‘soil ;. 5th, as. a consequence of this principle, indépendent a | 
in their: judicial relations, the ownership | of the mine and: ‘that of ‘the: soil,» 
| create two separate and. diverse proprietors.” _ Opinion oe Chief Justice. 


7 Vallarta, June 24, 1880, Hamilton, Appendix VIL. 


“The correct opinion then seems to be that the property. of fe’ mnines. a 


cna iaed in the Crown, and that as. the: Sovereign. can. not: work: them on -bis 
own . account, he. has. given: his subjects a partial” interest, in them under 
various restrictions, dam Gamboa, at’ 24, | i | 


Since the cession to the United States, the Boars in: ae country 


have recognized both the: ownership of mines by Spain. and Mexico 


before the cession, and the succession of the United States. to. that. 


ownership. See United States v. - Castillero, supra, at p. 190; 


Chouteau v. Molony, 16 How. 203, 228 ff. (U.S. 1858); Moore v. : 
—Smaw, supra, at 217; Boggs v. Merced Mining Co., 14 Cal. 279, 308-- 


313 (1859); ~The Sineeme. Court: has stated expressly: that under 


Spanish law minerals j in Indian lands: were the property of the crown, a 


“but the privilege to work the mines in lands still in the occupancy ‘of the. 


- Indians, he (the Spanish Governor) could give, ‘because the mines. were’ a part 


- o£ .the royal. patrimony of. the: ‘Crown, and. the: King” ‘had: ‘directed ° that’: ‘they . | 
might be searched for. and. worked in all his. dominions ‘by his. subjects, both” t 


| . ppamandy: and Indians.’ a. _Chouteau v. Molony, ‘Supra, at 240. 


The’ executive and legislative branches of the Wederal Governments ae ae 

| likewise have recognized the succession of the Federal Government. __ 

_ to the ownership of mines in what was formerly Spanish and Mexi- 

Gan: territory. ‘The Secretary of the Interior i ‘in his annual report ca 
ae for 1849 made the following statement: Ro ee gi 


By. the ‘laws: of: Spain these mines did. not. pass hy a’ re of. the: land; ‘put : “y | 
“G remained in. the crown, ‘subject: to ‘be: disposed. of according : to. such: ordinances ee as 
and. regulations as: might be from time to time adopted. Any individual. might - 

enter upon the lands of another to. search for ores of the. precious metals; and, | 

_ having discover ed a. mine, he might. register and. thus: acquire: the right. to work ae 
it on paying: to. the owner ‘the damage done to the surface, and to. the’ crown, | 


whose property’ it: was, a “fifth ‘or tenth, according to the: quality of. ‘the mine. 
. 182662—84—von. 5424 | 
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“& _ If fhe finder neglected to sae or Sebrked: it imperfectly, it mieat be denounced 


' by any other person, whereby he would become entitled. 
This right to - the mines of precious metals, which, by the. iawws of ‘Spain, io. 


. remained in the crown, is. believed to have been also retained. by Mexico while A . ~ 


she was ‘sovereign of the Territory, and to have passed by: her transfer ‘to. . 
the United States. It is a right of. the sovereign in the soil: as. perfect as if it. 


~ had. been. expressly reserved in the body ofthe grant, and. it: will rest with — 


: - - is. ‘provided : 


Congress to. determine whether, in those. cases. where. lands duly. gr anted contain — 
gold, this right shall be. asserted: Or: relinquished. Af. relinquished, it will re- 
‘quire an express . law to. effect. the: ‘object ;: ‘and. if: retained, legislation will be axe 
necessary to provide: a mode by which it: shall ‘be exercised. | For: it is to ‘be 
. observed that, the regulation. permitting the: acquisition. of a right in the. mines _ 


by registry or by. denouncement was. simply a mode of exercising. by the = 


sovereign the proprietary right which he had. in the treasure as it lay. in and ” 
was connected. with .the .soil. Consequently, whenever that right. was -trans- a 
; ferred by. the transfer of the eminent domain, the mode adopted for its” ‘exercise , 
ceased to. be leg ral,. for the same reason that the. Spanish mode of disposing of 


_ the public lands in the first instance ceased to. be legal after the transfer of. _ 


a the sovereignty. 2 Sen. ex,. doc., 81st Cong.,.. 1st Sess., 1849-50, 9-10. 


~ When Congress created the office of Surveyor General ee ‘New ‘a 
Mexico and provided machinery, for the establishment and confirma: 


~ tion of land claims existing under: the Spanish and Mexican law, 


it. expressly excluded mineral lands from the operation. of the statute. 
10 Stat. 308, sec. 4 (1854). In the Court of Private Land Claims Act : 


| 


Third. No allowance or Ber cae ‘of: any claim. shall. soneee any: right or 
: title to. any gold, silver or ‘quicksilver mines or ‘minerals | of the game unless 
. the gr ant claimed effect the donations of such Imines or minerals to the er antee. 
or. unless. such grantee has: become: otherwise entitled thereto in law or. in 
equity; ‘but all such mines and minerals. shall. remain in. the. property of the 


United, States. -26. Stat. at L. 854, 860 (1891); see Lockhart v. Johnson, 181 ie 


(US. 516, 524 (1900). 


is - Upon the whole case, in “the. ere of the facts 1 now at ond, . = | 
my opinion that in. 1853 the United States acquired. title to ie land 
in question subject to an. Indian right of occupancy of an area not | 
exactly determined; that: whatever surface rights the Papago Indians - 
-tmnay have enjoyed, no interest.in minerals. was accessory or incidental — 
to those: surface rights; that complete-and unencumbered title .to 
minerals in the land was vested’ formerly i in the Mexican State and 


- passed to the United. States upon cession of the territory.” It follows. oe 


that the question of the appropriate- manner of protecting the Pap- 
—agos in their possession was, and. still. is, a matter. exclusively. of _ 

political cognizance. Cf. United States v. Santa Fe, 165 U.S. 675 a. 
- (1896) ; ‘Les Bois v. Bramell,:4 How. 449° (1846). ‘The present meas- 
ure of the legal rights of ‘the Papagos’ is the Executive order’ of. 
‘February 1, 1917, as modified by the act. of” ‘February 21, “1981. 
The Papagos have no independent title which can. make that action. ; 
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‘ “infective or ‘embarrass any future action n that to > Congress may seem. 
, appropriate in the premises. | 4 
| , Approved | 


- Oscar L. ‘Cuarmay, eS e 
Assistant Secretary. 


PRODUCERS AND REFINERS CORPORATION 


- Opinion, March 10, 1985 


Om: AND Gas Lanps—Sazu ¢ OF’ INtekners IN - PRosPEctine Proce! Sas OF: Act 


OF FEBRUARY 25, 1920, as AMENDED—INTEREST AcQUIRED BY PURCHASER. . 7 


Where interests in Government lands are in the form. of agreements held by > 


a corporation organized. for the. operation, drilling, or production. of. lands: 


: held. by. others under oil. and gas: prospecting. permits, such: interests. pass, 
.. bya sale thereof, unincumbered. by. the acreage limitations of. section. 7 ae 
_ of the Leasing Act of February 25, 1920 (41 Stat. 487), as amended, ‘since 


‘such: agreements create only a potential interest in any. oil or gas. which ; 
thay ‘be ‘discovered, which interest may be divested if the agreement is. . 
canceled’ or ‘forfeited prior to: the discovery of: ot or gas: and the resulting - 

issuance of a lease. =. — , Te gt oat te ee. Pg 


on AND Gag: Lats Sate: OF. ‘Intuknsts IN | Leasns: UNDER eutiow 14 AND “W7 


-- OF ~ LEASING Act—WHAT ‘PURCHASER 2: AeRU EE QU AEEeTIONS RE- 


QUIRED. 


The purchaser of intoteuts. in  Geverumen: ‘Tende: iheltided: within “ok and £as 


leases held by others under sections 14 and 17 of the Leasing. Act, will not 


i automatically _ become entitled . to the. penefits of the fifth proviso of. sec- 
, tion 27 of the Leasing. Act as amended by the Act of. March 4, 1931, which, . 


under . certain conditions, waives acreage limitations, but such: purchaser 
must: qualify as required. by Circular No. 1252, oS os 


Om J AND Gas Lanps—Inrernsirs ORIGINALLY Osram: Unbas SmorroNs’ 18, AND | 


19 oF LEASING Act—SaLe—INTEREST ACQUIRED BY PURCHASER. ; 


_ _ Where interests. in oil: and gas lands comprised within the public: domain, | 
a ~-whether; operating agreements or actual ‘permits. and leases, were obtained. 7a 


ie originally under the: so-called’ “ relief sections”. -of the. Leasing: Act, and are. 
Gre. _ Sold, the. purchaser. acquires the interest purchased,. unless it be an interest : 
2 ina prospecting permit. under section 19. of. the. Leasing Act, free fr om any 


“charge under the. acreage limitations of section: 27, and this, whether the 


oe Holder of the interest conveyed was an original holder. or an assignee. 


Om AND Gas. Laxps—Snor10 2, ‘Lirastne Aor—Scorn AS TO , OLassEs: or Bune. | 


FICLARIES. 


. The class: of. persons. entitled. to ‘the. benefit: of the: excmplons of: section. Or 


OF: the ‘Leasing Act is not limited. to original claimants. ner: section a of. - 
that. act, ‘but includes their assignees. | 


Cases of Midlana Oilfields. Company. (50° L.D: 620). ‘and. ‘Raniacha ou and: Gas y 


wa 


_ Company, ping ae Li. D: seu overruled, in: 80 far’ as in | conflict. 
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Ou AND Gas LANDS--Litastn@ ACT Biautee AND. Liuasma HEeup Directux Unom 
SECTIONS 13 — AND 14 OR 17—Aorwacn, Limrrastons—RIGuTs - OF a 


SIGNEES. | : a | 
‘Where. Federal oil and gas permits and leases are sald directly fintier. sec- 


tions 13 and. 14 or 17 of the Leasing Act, they. are subject to the acreage . - 


- limitations of section 27 and remain’ so in the hands of a pureaaes from a 
| the original holder. re; | — 
on AND Gas. Lanps—Snor10n 27. OF ‘Lirastne Aor —ExmMprion FROM Aoumagn 
-Limiration—Wao. ENTITLED. er ot 
‘The ordinary purchaser. of interests,” in “oil id gas in Waderal lands | at” a: 
public auction ordered :by a court is not, -merely as such, entitled to that 
benefit of the exception in section 27 of the leasing act permitting owner-— 
ship of such: interests .in excess of the acreage limitation. to. be. held for 
.. a’ period limited. to two. ‘years, but, ‘instead, title wee have cone to: him. | 
.. nolens volens. a . : - 


; Mancox, Solicitor: ee 2 oe ae | 
Under date of N ayers 10, 1933, re receivers aoe the Peodacre 
a and Refiners Corporation requested the Department’s ruling upon the » 
= interpretation of section 27 of the Act of February 25, 1920 ASL, Stat. 
_ 487),-as amended, in so far as it rélates to certain specified factual 
situations. . The matter has. been referred to me for my. ou pon: 
the questions presented. 3 x Tenge | 
~The Producers and Refiners Corporation, a Wyoming corporation, , 
was placed in receivership. on. May7, 1932, by order of the United 
_ States District Court for the District of. Wyoming, in equity suit 
No. 2217, Consolidated O#l Corporation v. Producers. and. Refiners 3 
Co ‘poration. On October 18, 1933, the court directed the receivers 
to sell all of the properties and ascets of the corporation’ at public a 
auction. . | | 7 
_ Among those assets are antersste in Geen ent oil and was Teases ; 
and permits covering several thousand acres of land in the State of 
_ Wyoming. Those interests are held under the Leasing Act of. Feb- 
 ruary.25, 1920 (41 Stat. 437),as amended. It appears that the court, — 
aoe sale, has divided the holdings of the sor porstien, so 
_ including those on Government lands, into. groups, each of whichis | 
to be offered as a separate unit. It further appears that certain of 
those units cannot be acquired in toto by the prospective purchasers i 
) if the public lands contained in those units.are to be charged against ce 
| those pur chasers under section 27 of the Leasing Act (supra). | 


- The interests in Government lands held by the Producers and Re: i 


finers Corporation. may. be classified as follows : 


(1) Agreements. for the. operation, aati or - roduetion. Gf ands herd by f _ 
others under prospecting permits. — oe | 

(2), Agreements for. operation, drilling or srodadtion: Of janis: hel 1 by others 
under leases issued pursuant: to. sections 14 and 17 of the. Leasing Act. : . 

(3) Interests held by the corporation under the so-called relief sections, (28 
and 19) of, the Leasing Act. og ae 


a 
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(4) Brpepecting permits and. leases held ae ene corporation under sections te | 
and 14. or 17 of the Leasing Act, . | . 


As to. each class the fis ere is hie: Will ting ita covaied | 
by these interests be charged against the purchaser under the spe- 


4 cific acreage limitations of section 27 of the act, or will It be held by = : 


the: purchaser free from those. limitations? | : 
Those interests contained in the first class: Een no i problem 


Rs Under well established practice the acreage covered by those. operat- ee 


ing, drilling, or producing agreements: is not’ charged against the 


Producers and Refiners. Corporation, and will not be charged against 2 


its assignees, for the reason that the. agreement creates only a poten-’ — 
tial interest in any oil or gas which may be discovered. That poten-— 
_.tial interest may be divested if the agreement is canceled or forfeited 

prior to the discovery of oil or gas and the resultant issuance of 
leases.. Thus, until leases are. actually issued, the full acreage 1s 
charged apeiadt the permittee rather than against his, operator. — | 


~The. second. class of interests embodies operating, drilling, and a - - | 
‘producing: agreements covering lands included. within. leases: held by a 


others under sections 14 and 17 of the Leasing Act. With reference 
to this type of an interest,the receivers of the corporation have asked: 


- whether or not the purchasers would be allowed the benefits of the 


fifth proviso, of section 27 of the Leasing Act, as amended by the act . : 
» of March 4, 1981, which authorizes the Secretary of the Interior _ 


- on such conditions as he may “prescribe; to approve operating, drilling, or acral: : 
| opment contracts made by one or more permittees or Jessees in. oil or gas leases 


or permits, With one- or more ‘persons, associations, or. corporations, whenever F 
- in his discretion and regar dless. of. acreage limitations, provided for. in this. act, | 


| the conservation of natural: products. or the public convenience or necessity: may 
require it or: the inter ests: of. the United States: may be: best. subserved thereby. 


‘If that provision be invoked, the lessee is. charged with the full me 

| acreage and the operator ‘is charged with “none. — Raymond Barber 
al. (53 LD. 646). But, before the operator can secure that exemp- 
.. tion from acreage: chargé, the agreement must have received the — 
: approval of the Secretary after submission to him in. accordance . 


-. with the: provisions of Circular No. 1252 of Ju une ee (1981 (83 LD 
: 386). In that. circular it 1s stated : a 


The contract submitted for approval ‘under this provision should: be accom: | 
‘panied’ by a statement ‘showing all. the interests held. by the contractor in the 


field: and the proposed or agreed plan of: operation or development - ‘of tie ae 
‘field. All the contracts held by’ the same contractor-in: the field should ‘be. sui ue 

_.. mitted for: approval. at the same.time, and.full disclosure: ofthe project made. 
. ; , There must. be complete. details furnished in order that the Secretary of the 


Interior may have facts” to. make a. definite determination in, accordance with a 
the: provisions’ ‘of: the: act, and. prescribe, the. conditions: « on Wwaich | approval. of 7 . 
= the contracts is s made. ; | : : 
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‘If the Pionuceis and Refiners Corporation has submitted: epee Ba 4 


- ing agreements to the Secretary in accordance with the requirements, 


and if those agr eements have been approved. by. the Secretary under 
that fifth. proviso, then the corporation, as. operator, is entitled to 


1 exemption. from, acreage - limitation.. But the. purchaser: of those | 
operating agreements will not automatically become entitled to a — 


like exemption. That purchaser will also have to. qualify by sub- 


- mitting the necessary. information (that required in Circular No. . 
1252, quoted above) to: establish the fact that the purposes of the 
act will continue to. be. met by his oe under . the ee 


agreements. 


Tf, at the time of the sales the. ee cen has not jaa ihied Ce | 
that fifth ‘proviso, :the purchaser must make application and the — 


necessary showing ab énétio in order to secure the benefit of exemp- a 


tion from acreage limitation thereunder. . 7 
The third class of interests held by the corporation ee those. 
nitiated under. the “ relief sections ” (18 and 19) of the Leasing Act. 
— In so: — as: those’ holdings may: be i in the form of oper ating.-agree- 
~ ments on “relief section ” acreage, held by other permittees or 
_ lessees, ihe are subject to the same considerations that have been — : 
discussed in connection with holdings of the first and second classes. - 
However, inasmuch as these interests, whether operating agreements 
or aotunl pacniie and leases held: by. the corporation, were obtained. 
originally under the “relief. sections”, an additional question is- 


raised: Are such interests subject to the acreage limitations of. © 


section 27 under.-any circumstances? This inquiry follows from 
consideration of the clause i in section oF which reads: . 


‘Provided,. That, nothing herein contained shall be construed to limit aie | 


_ 18, 18a, 19 and 22. * * », 


| - Before entering a discussion. of the ie eruiod of that dina. 
. when. considered: in: ‘connéction’ swith: the-detailed provisions of-.sec-_ 


tions 18 and 19, it may be well to outline the purpose of sections _ 


18 and 19. ents 
Prior to the adoption of the Leasing We oil and gas tetas in the 


public domain were subject to disposition aden the placer mining. 
laws. Sections 18 and 19 provided the means whereby a claimant — 
under the placer laws might secure a permit or a lease under the 
Leasing Act with certain advantages. He was granted a preference 
| oe 

‘Tight. so. that no newcomer. might: appropriate the claim, and he 
was granted the right to take land, included in his old claim, free 


from the acreage limitations of seption 27, though’ certain other 


limitations on holdings were imposed and certain of the limitations _ 
of section 27 invoked under particular circumstances. The two' 
sections contain. different provisions and have application to dif- 
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ferent. lasses ‘of land, ‘section 18 governing anes on land. which : 
was withdrawn from appropriation for placer claims by Executive 
order of. September 27, 1909, and section 19 governing claims - ‘on | 
. public land still open ion ihe. establishment. of claims. . For. con- 6 
j Yomence these two sections are. quoted in full. (tee: Pe fe ae 


‘Suc. 18. That upon velinquisbment to the ‘United: States, filed” ‘in ‘the Gen- 


: eral Land Office within six months after the approval of this - ‘Act, of all 
right, title, and ‘interest claimed and possessed prior. to July 8, 1910, and 
- continuously since by the claimant or his predecessor in interest under the 

: preexisting placer. mining law to any oil OL. gas. bearing land» upon . which 
there has been drilled one or more oil or gas wells to discovery. embraced 


i in” the. Executive order. of withdrawal issued ‘September 2%, 1909, and. not. 
Ve within any naval petroleum reserve, and upon payment as royalty . to. the 


United States of an amount. equal. to the value at the time of production of | 
| one-eighth of all the oil or gas | already produced, except oil ‘or gas. used. for 
7 production ‘purposes. on the claim, or unavoidably | lost, from such. land, the 
claimant, or his” successor, “if in possession of such land, undispiited: by any | 
other: claimant prior to July 1 1919, shall be entitled to a lease: thereon 
: fron: ‘the United. States for. A. per iod. of: twenty, years, ata: royalty. of: not less. 
than (121° per centuni. of ‘all ‘the ‘oil or gas produced. except ‘oil. or. gas ‘used. 
for production purposes. on the claim, or unavoidably - lost : Provided, That 
“not more than one- -half. of the area, but in no case to exceed three thousand 
two hundred acres, within the geologic. oil or gas structure of a producing 
oil or gas field shall be leased to any one claimant under the provision of. this 
section when the. area of such geologic oil. structure exceeds six hundred and 
forty acres. Any claimant: or his. successor, subject to this limitation, ‘ghall,, 
however, have’ the right. to. ‘select and receive the lease as in this. ‘section 
provided for that. portion of his. ‘claim or claims equal to, but. not in excess | 
of, said one- -half of the area. of such geologic oil structure, ‘but. not. more than. | 
three theusand two hundred acres, ? 
All such leases shall be. made and the . amount of. royalty to be paid for. oil i 
; and gas produced, except oil or gas used. for production purposes.on- the claim, 
or unavoidably ‘lost, after the ‘execution of such lease. shall: be fixed by. the 


Secretary" of the. Interior under. appr opriate. rules and. yegulations : Provided; 
vee hoivever;’ ‘That’ as” tos “all: ‘like: ‘claims: ‘situate: within: any.:; nayal ; ‘petroleum: Te, 
| serve the producing wells thereon only” shall be leased, together with. an area 


of land sufficient for the operation. thereof, upon the. terms. and » payment. of ee 


; royalties for past and future production as herein provided for. in the leasing © 


oe of claims. . _ No. wells - shall. be drilled | in the Jand subject. to this ‘provision = 


within six hundred and sixty feet of any such leased well without the consent — 

; of ‘the lessee : ‘Provided, however, “That the: President may,., in his” discretion, 2 
3 Tease the remainder or any part. of any ‘such claim upon which such wells have. | 
_ been drilled, and in the event. of such leasing ‘said claimant or his successor. 


shall have a preference right | to such lease : And pr ovided fur ther, That he. -_ F 


.. pay permit the drilling of additional wells” by the claie@ht ¢ or his. successor. - - 


5 within the limited area of six hundred: and sixty. feet. theretofore provided: 
for: upon: sueh terms: and conditions as. he may prescribe. | . 


No. claimant for a lease. who has been guilty of any fraud. or “who ‘had: a 


ot knowledg e or reasonable ‘grounds: to know of any fraud, or. who has not. acted 
_ honestly and in,  g00d as spat be entitled to any of the benefits of this ; 


. section. 
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“Upon the ‘delivery and acceptance of the lease, as in. this section provided, » 


all suits’ brought by the Government. affecting such lands may. be settled and | 


| adjusted in accordance herewith and all moneys impounded in such suits or 7 


_ under the Act entitled “An Act’ to amend an Act entitled ‘An Act to protect the. 
‘i locators’ in good faith of oil and gas lands who shall have effected an actual 


discovery of oil or gas. on the public. lands of: the. United States, or their suc-— : 
cessors in interest,’ approved March 2, 1911,” "approved August 25, 1914 (thirty- 


— eight: statutes . at. large, _ page. 708), ‘shall be paid over to the parties entitled © 


thereto. In. case. of conflicting claimants. for leases. under this section, the 


Secretary. of the Interior is authorized to gr ant’ leases to one or more of them => 


as: shall be deemed just. All leases hereunder shall inure to the benefit of. the — 


| claimant and all. ‘persons claiming through or under him by lease, contract, or a 


| otherwise, as their interests may appear, subject, however, to the same limita- Le 
tion as to area and acreage as is provided for claimant in this section: Pro- | 
vided, That no claimant acquiring any. interest in such lands since ‘September : 

‘1, 1919, from a claimant: on or since said date. claiming or holding more than 


the maximum. allowed claimant under this section shall secure a lease thereon ‘ ke 


Or any. interest. therein, ‘but the inhibition of this ‘proviso shall not. apply to _ 
. an exchang Fe of any interest in such lands: made prior to the Ast day of J: an- 


uary, 1920, which did. not inerease or reduce the area or acreage held: or.» 
claimed: in excess of said, maximum. by either party to the: exchange: Provided, ’ oe 
further, “That no lease or leases ‘under this section shall be granted, nor: shall nie 


Any. interest there: u inure to any ‘person, association, or. corporation for Aa 
greater aggregate. area or acr eage than the maximum in this section provided 


= for, ey . : 


‘Sec. 19. ‘That any. person who on October 1, 1919, was a bona fide occupant or 
: claimant of oil or gas lands under a claim initiated while such lands were not 
withdrawn from oil or gas location and entry, and who had. previously per- - 
‘formed all acts under then existing laws necessary to valid locations thereof. ex- 
Z cept to make discovery, and upon which discovery had not been. made prior to. 
the passage of this Act, and who. has performed. work or expended | on or for. 


o . the: benefit of such locations an. amount equal | in the. ag ggregate of $250 for a 
each location if application therefor: shall be made within six months from the 


; passage “of this Act shall be. entitled to prospecting permits thereon upon the ne 


same terms and conditions, and limitations as to acreage, as other permits pro-. . co 

| vided for in this Act, or, where any. such person. has heretofore made such. dis-- 

— cover y, he shall be entitled. to a lease thereon under. such terms. as the Secretary. | i ie 
of the Interior may pr escribe unless otherwise ‘provided for in ‘section 18 hereof: ; Hl 


Provided, That" where ‘such prospécting ‘permit, is gr anted upon land. within 


cany known geologic str ucture of a producing oil or gas ‘field, the royalty to be ne a . 
fixed in’ any lease thereafter granted ther eon: or any portion ther eof shall be not. - 
| less than 12%" per centum of all the oi or gas produced except. oil or gas used = 


for production. purposes on the claim, or unay roidably lost : Provided, however, : 
‘That the provisions of. this section shall not apply to lands: ‘reserved. for ‘the. | 
use ‘Of the: Navy: Pr ovided, however, ‘That ‘no claimant: for a permit. or lease 
’ who has been guilty, of any fraud or who had knowledge or reasonable grounds. “2, 4 
- to know of any fraud, or who has not ‘acted honestly and - in \ good. faith, , shall ae 
be entitled to any of the benefits of this section. 7 Pa 
All permits: or leases hereunder shall inure to the benefit of the claimant and 


all persons claiming through or under him by lease, contract, or otherwise, a 


as their: interests may appear. 


In the present: case no alice: is gated as. Ae ihe eee oe 


of those scar or the ape ney of the acreage Erarauens of - 
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- Sesser o7, eae the ee. iisteusdans are in. the aids of the ae i 


original permittee or lessee: Suffice it to say that the Department has Pc 
3 consistently ruled: that. such a person holds his interests, except an 
interest ina prospecting permit’ under section 19.. -without.; any Niece | 

charge’ under the. acreage limitations. of section 27. The Producers | 7 


fe and Refiners Corporation comes within that ruling as to its.‘ ‘relief 


section” holdings. The: specific. question. which now arises is this:. — : 


May the. purchaser, at the forthcoming sale, acquire those holdings - 


-- with the same exemption from the acreage limitations of section QT ae 
2 “now enjoyed by the original holder? — etka 
. Since section 27 expressly provides that. agthine fnavern soon ined ae. 
? shall limit sections 18 and 19, it is necessary to examine those latter. 
sections to determine ae or not they allow a purchaser or other — : . 7 
assignee to acquire interests thereunder shee irom. the acreage limita- Bt ng Ge 


. tions contained in section O7. 
_ Section 19 contains the following. language: 


All permits or leases hereunder shall inure to the benefit of the Gatmant oa Pe | 
a and all persons claiming’ through or under him by nee contract, or. otherwise, in 
— as: ‘their interests may appear... - | ty Be a 


Exactly the same provision. is padtained: In. section 18. eh that: as 


(ts: applicability: is limited to leases, inasmuch ° as permits are. not a 
granted by that section. The Department has consistently, and 


- properly, held that: assignees are included. by that' language. Since . 


the lease may cover | acreage in: excess of that permitted: by the limita- a 
tions of ‘section Ol, 1b follows that the assignee, accorded the right | 
- to ‘receive the. lease, is accorded: ‘the paca to. receive : it free from Se gee 


} those acreage limitations. 


In opposition to that conblagions it: may ‘be ea that the: furic=: . : 
~ tion of the provision. is merely to allow the original. holder to alienate _ 


his interests, and not to. grant to the assignee the privilege of exemp-. 


tion from the limitations of section 27. If that is true, the original — ; 
— holder of a lease covering more than: 2560 acres (the amount allowed _ . 
--on oné geologic structure by’ section 27) would have to assign a part. yee 
of the acreage contained in:his lease to each of two or more persons, 
- and could assign the. lease itself to no one. But that is not: what... «2a. 
the statutory provision says. It- does not address: itself ‘to. the right ae 
of assignment accorded the original lessee ; it. addresses’ itself tothe 
_ right. of the assignee. to acquire the jease”? With the. right toac- | 


quire and hold the lease is the right to" acquire dnd hold the: full © 


re _ acreage: covered by ite ‘With the right:to acquire and hold the full on 


acreage is, of necessity, the right: to hold at free: from ere Oe. 


7 limitations of section 27. 7 | a 
_-« There is this’ further question’ which remains ae: Does : 
| that: ‘clause of: section 27. which provides that sections 18 and 19° are 


not limited thereby mean. that the specific acreage limitations ols sec- ae ee 
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: tor: 97 are nese to sa with the: limitations sof ree 18: and ; ole 


.. 19 where’ holdings thereunder are concerned, or does it mean ‘that, 
for the purposes of section 27, acreage held under’ sections 18 and 19 
is merely to be disregarded? ‘The. latter of those alternative inter-. 
-pretations has been consistently adopted by the Department, anda _ 
_-Jessee under section 18 or 19 has been allowed to hold, at the same _ 


: . “=time, leases ‘or: permits. undér. other. sections of the act: to the full . 
| extent prescribed’t in section 27... The “ relief sections ” are deemed to — 


be ‘entirely independent of the remainder of the act. ‘ Under that 
Interpretation, it is my opinion. that a prospective. purchaser of the 
‘assets of the Producers and Refiners Corporation is not precluded - 
from acquiring the interests held: by that. corporation, under section — 
18 or 19 of the act, free from the acreage limitations of section 27 and — 
free from any consideration of Pere or leases any. held BY that 
- purchaser. | 
In two decisions’ ‘he Department has held! etree te bite Soncl: | 
gion just reached. Those cases. are: Midlands Oilfields Company 
¥ (50. L.D.:620):; ‘and. Kanawha Oiliand: Gas Company: (50 L.D. 639). 
The Aanawha case held that assignments: ‘of prospecting permits, 
~~ 4ssued under section 19 and covering more than 2560 acres on the 
“same: geologic structure, could not be approved for the reason that . 
the limitations of section 27 were applicable. The. reasoning of the | 
-opinion. in that case, except: in. so. far-as it. relies upon that of the 
Midlands case, is oer. mentee by preceding discussion in this | 
opinion. ee a 
~ + In the. Midlands case - the: Deane: vied chae: a. ota 
assignee, who already held permits or leases under other sections of. 
.the act, was precluded. from acquiring: or holding the acreage cov- 
ered: by a lease issued under section 18 if his. total acreage would 
. -then.exceéd, the. amount designated in, the. limitations of section 27. 
That: decision was placed. upon the. basis that, under the express 
provisions of section 18,.(1) the issuance of: oe was limited toa 
described class of persons found to have equities due to prior ex-— 
: -penditures; (2) persons not in undisputed. possession. of mining © 


‘claims prior to July 1, 1919, were denied relief; and (3). any. person | * 


| acquiring a’ claim. gubesauent to September. 1,. 1919, from. another 
~ person, who had been holding in excess of 3 200 acres, was denied 

-.any. interest in.the land. - All of these provisions of the act. were __ 
 ‘gaid-to establish. the fact that the “relief” was personal to the 
- original. claimant and-that the assignee. could. not benefit thereby. 


eae I shall discuss: the significance of- each of those DEO vaslous: of o 
a : section 18 in order. | 5 tts | 


1) ‘The act, in designating the persons who. may receive. oneliet ‘ 


-_ doce not contain any words.:to indicate that the benefits granted, 
ae eens: the exemption. from the acreage limitations of section 27, a2 
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shall be. inalienable. : Te is. a- designation, of this original recipients Regt 


of the relief and nothing’more. The mere fact that it does desig- 
~ nate those recipients has no. bearing © upon ‘the alienability of the ~ 
“benefits received, for it was obviously’ necessary to designate some- 


- vone - Had Congress. intended :a restriction upon the power. to as- 


gigi othe: ‘lease free from the acreage limitations of section 27, it 
could easily: have provided - specifically. to that: effect.: The absende 


of such a provision, considered in conjunction with. the necessity of = 
‘words of grant to some designated persons, removes all reasonable © - 


basis for holding that: Congress,’ by that miere. “designation; meant 2. 


| a to exclude assignees from the benefits granted.» | 7 
(2) The act, provides. that only those. persons in aia soiree 4 pos- — 


session of mining claims.on July 1,.1919, may secure the benefits of. 
section 18. It is to be borne 4 in mand. that section 18. applies only to 
lands withdrawn from appropriation under the placer laws in.1909. 
Thus the pur pose of the provision now under. discussion cannot be 
to exclude mining claims-made. subsequent, to that date... It must be 
to exclude claimants rather than claims. Thus, at. first blush, it may 
-appear that Congress intended, by this provision, to. exclude: from 
‘the benefits of section 18 anyone who secured possession: or control — 
of a claim recognized therein at any time: subsequent, to J uly 1, 1919. - 
Tf that be tr ue, then a holding that assignees are excluded becomes 


aout reasonable. But that is not true. Congress had no such intent. . 
bia: That ‘Congress intended ‘that the lease and the benefits of the 


“relief ” should be assignable is sufficiently evidenced by the inclusion - 


ae in section 18 of a provision. (the last proviso) to. the effect that no _ 


7 an lease thereunder shall be granted, or any interest therein inure, ae 


_ any, person. for a greater aggregate. area than the maximum provided . 7 
in that section... The.maximum granted is 3200 acres, an amount in a 
excess of that parmitted “on one: structure: under: the-limitations:.of a © 
section 27. It thus appears that, through this “inuring” clause, - 


_ an assignment may be made and may eat with it the eee _ 
> from the acreage limitations of section 27. te . 
_ Thus, the fixing of July 1, 1919, as the date ¢ on f opiiek a. ( dawient: | 
must. have had undisputed possession, does not preclude assignments : 
subsequent to that date nor affect the benefits which. may be received © 


-. by the assignee. _It merely acts to state the time: at which the right 


to- receive a lease. under section 18 became fixed, and to- designate 3 

specifically, for administrative. DHEPOSES, the claimants im. pene | 
- name lease might issue. Ate git : 

(3) Section 18 provides: 


| That: no claimant acquiring any interest in. such. iande: since September: 5B 1919, 


. from..a.:claimant’ on or. ‘since “said ‘date: -dainiig? Or: “holding. tiiore- ‘than-the — 


maximum allowed claimant under. this. section ‘shall. secure a. lease. thereon or 
any interest rere, but the inhibition of this proviso. shall ‘not apply. to an _ 
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2a exchange of any interest in such jiatids made prior ‘to the Ast ane: of Ja anuary, ; 


-1920, which did not increase or reduce the area.or acreage. held or claimed i 1 


7 excess. of said maximum by either party to the exchange. 


In connection with this provision is found the only passage: see the _ 


| oe Record. which tends to throw. light upon the intention | — 


of Congress with respect to the question now under consideration. 
In the statement to the House of Representatives, made by its repre- . 
sentatives to the conference. on the disagreeing votes of the two 


: Houses, the substitution of the language, quoted above, for other Pee 


language, formerly agreed, upon in the Hoo is mentioned. That . 
former language was this: Se ag | me 


as That no claimant. acquiring any. interest in ‘such lands since ‘September 1, 1919, a 
| shall | ‘secure a lease thereon under’ this section. . | | 


In explanation. of the substitution, of new language, it was s stated 
a Cong. Rec., vol. 59, p. 2708) = | - 


Section 18 is known as the ‘relief séction of the bill, and relates to very - 
' -yaluable producing: oil lands which. are now. involved. in litigation.. The pur pose | 
‘of. the Housé language; stricken out: was: to: prevent: the claimant: or’ holder of: 
excess area. and acreage: from disposing of: such Xcess, which. excess, under 
the terms of the: House bill, would revert to the United States. to be leased by 
competitive bidding. The above amendment by the insertion of said language 
retains the purpose of the House bill, while at the same time it does not pre- 


“vent one holding or ‘claiming not more than the maximum allowed by section | - 


18 from disposing | of: any ‘part thereof. It. also. recognizes an: exchange" of 
interest ‘in: ‘Jands made prior to: J anuary ‘1, 1920, provided the - exchange does 
not reduce. or increase the-area or ‘acreage held in-excess of the allowed maxi- 
mum, thus not permitting a: change in the status quo. of - the excess holder. or 
claimant. Sales. of oil lands have been. made by claimants holding less than 
the maximum allowed. “Tt: was thought best not to interfere with. such Sales, . 
-nor with ‘exchanges in’ “settlement of controversies which did not result in 
reducing the area. or. ‘acreage held in excess ‘of ‘the: maximum. allowance. 3 


This provision. and the intent ‘of Congress with. which it was in- 
‘cluded do not. bolster ‘the conclusion reached. in the Midlands case. 
On the contrary, they lead'to the conclusion that ‘claims, recognized. 
by section. 18, may. be assigned and: that the exemption from. acreage 


78 charge may pass with them. If such were not the case there would. | 


be no need for the substitution which was made. » The purpose 083 
that substitution was declared to be to permit: the assignee of any — 


‘claim,’ where acreage in excess of 3200 acres was not involved, to 


_ acquire the interest. under section 18 irrespéctive of the time ‘when 


the assignment ‘was made. Thus, the immunity from the acreage 


limitations of section 27, which allow only 2560 acres on one struc- — 
ture, could pass with the claim. If it could’pass with the claim be-_ 


- fore lease.issued (and that might be after the passage of the Leasing — 7 


: Act), there is-no’ reason to hold. that it could not pass ‘by assignment 
. Or the lease after its was ‘issued, since nowhere in 1 the act is a dis- : 
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- ie Geedons for 4 that purpose, found between a claim for a lease and a 
lease itself. 


It is to be noted that the w ording a intent of this provision. uk - 


rt : 


Me constitute a- further and complete refutation of the pertinence of | - 


: _ both of the other bases for. the conclusion. reached in the Midlands aa 


case: (1) That there is a grant of “relief” to a designated class only 


and (2). that. that class is to be determined as of. July 1, 1919. There’ j 
is, then, no provision of the statute which. directly or by. inference. : 
- requires the conclusion that the exemption: from the acreage limita- | 


tions of section 27: aon not. pas with ae aerepment of. ae ‘permit: i 
or lease. | 3 


The. Midlands | case. 3 contains another aad pare argument. At : 


~ tention 1 was called to the fact: that the Leasing’ Act. throughout: aims. at. “ss 


_ the suppression. of monopoly and that section 18 itself carries: for- 
| ward that purpose. by providing that no claimant shall receive leases 


thereunder covering more than one- half of any. geologic structure. ae 


From that it was concluded that an assignee. could not take: free 
from. acreage limitations because, by. reason. of. prior: holdings. on 


the same geologic structure, he might then be able to monopolize. — 


that structure. That that result might follow cannot be. disputed, 


yet all the force of that argument is lost when it is ‘realized: that 


- the ‘Department has consistently held that the original holder of a 
section 18 or 19 lease may acquire further holdings under sections 
13 and 14 or 17 to the full extent of the limitations of section 27. 
- That right on the part of the original holder was expressly recog- 

nized. and protected in the decision of the / idlands case. 
The contention that. such: combined holdings are not permissible 


must of necessity. direct itself toward the practice | of disregarding, — 4 


for purposes. of charging acreage under section 27, acreage held _ 
under sections 18 or 19. The correctness of the statutory inter- 
pretation. on which that practice is founded is doubtful. However, | 
it is an interpr etation: ‘in support. of which. plausible arguments can : 
be advanced. It is also an interpretation which has stood since the — 


passage of the Leasing Act and undér which valuable rights have et 


_ been. créated. To alter that interpretation now would be to remove. a? 
the foundation of vested: property. rights in reliance upon which |. 
large investments. have been made. The operations of the Pro- 


. | : ducers. and. Refiners. Corporation, exemplity that. situation. Acreage : 


; held under the “relief sections.”” has been combined. with. acreage — sot 


under other sections of. the-act for the purpose of securing integrated _ | Sere 
sie operation of all of the properties: a pipe line has been constructed -_ 


s 2 by the company in reliance upon its control’ of the combined’ hold- _ 


| Ings ; “and sales contracts have been executed, performance of which, | 


- 1S. dependent. ‘upon the source. of. supply contained. in the combined.» 


| holdings. if the ee were now denied the ad to hold er _— 
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“relief section.” acreage without: chavee re section 27, untold loss’ 


to the corporation .would be occasioned. This is: only. a specific. 


example-of the result. which: would follow from.an alteration of the - : 
7 interpretation heretofore given. ~ Under ‘such circumstances, it is my 


opinion. that: the eden 1s. not: justified i m. altering. t that. A paahiee on 


saa now. ‘ 2 
- In so far as thé M sdlanide: case a the K a case. conflict tile 


‘the conclusion hereinbefore reached, they are overruled. | 

~The fourth class of interests held by the corporation elias per~ 
mits and leases. held: directly under sections 13 and 14 or-17 of the 
_. Leasing Act. These holdings are. subject to the. acreage limitations: 


— of section 27 and will remain. so in the hands-of the purchaser. at the 


sale unless. they can be brought within ae eon: ao ne limi+. - 
tations. which reads as. Folleaes: | ae . a, Ge ade wnat nea 
xe - except that any ownership or interest for bidden i in phi act hick wage | 


be acquired by descent, will, judgment, or decree may be held tor two years : 


and net longer after its: acquisition. x 2 , i ie Mea _ } | 
This provision, if: applicable, will cover ait fe jnterests, ot hate” 
ever class, held by: the: Producers and. Refiners Corporation: | oR 

‘The: pertinent. quéstion: ‘here is this: Does the exception operate 
where the decree of the court provides only for the sale of the inter- 
est, at public auction ? - Iti is my opinion that the exception does not: 
oper ate in ‘such © a case. The court has decreed the sale, but 1t has. 
. not. decreed that the interest. shall pass to any designated ‘person. 
The property is to go to the highest bidder,-and that bidder will ac- 
quire the pr operty by purchase as a result of the exercise of his own 
free will. The exemption, above quoted, is ‘designed to relieve one — 
who finds himself invested with a right to the property. by the action. 
_ of the court, not one > who has = voluntary acquired ¢ the: aa eg a 

| “Approved: ce es | : 

ae Bs, Weaiiniiva, oH: oe 
- First Assistant Secretary. 





RESTRICTIONS APPLICABLE TO INDIANS OF THE FIVE 3 OIVILIZED 
| TRIBES : : 


- opinion, Mareh. uy 1934 


Inprans “AND Tnnan Lanps—Frve: Crvmrézp- TRIBES: IN. 1, OKEAHONA—ReerRiorED | 
AND - ‘TAX-EXEMPT . LANDSy-ACT.. »OF JANUARY. 27, _ -19838—StaTore. “NOT. | 
_ RerrosPEctive. Pe oe ar : 


“The Act of January 27, 1933 a7 Stat. q71), 1 in $0 ie as it relates to. lands ae 

aa belonging to members of the Five Civilized Tribes in. Oklahoma, is not: | 
intended to be given retroactive scope or operation, from which. it follows 
that where an. allottee’ Os the: Rive ‘Tribes died prior to Abul 26, (1981, at. ; 
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whieh: time his, entire allotment was restricted and tax exempty. leaving.) 
~~ heirs of one-half or more but less than the full blood, his allotted land | 
| passed.to his heirs unr estricted and the restrictions " ‘were not ‘reimposed by et ke a 


vom said Act. of. January 27, 1933. 


Tae Fwa Crvierzp ‘TRIses—RustRICTED Lanps OF For1-Broop InpraNs—JURIS- : 
_ DICTION OF : Country. ‘Courrs IN “OKLAHOMA | Ea Convexanoms * BY 
. Putt-Broop “HEIRS. i ee oe eS sings Rs Rea eae 


‘The Act. of January: 27, 1933, péars no: ‘tidtcation: ‘that: it was ‘intendea to be Bae « 


“retroactive in’ operation. and: hence does: not: take from the ‘county: courts : 
of. Oklahoma, the. jurisdiction. theretofore: exercised by: them over conyey-. 


‘ ances by. full-blood Indian. heirs. of lands. OY. interests. therein. inherited. by. exe 


- them prior to January 27, 1933... 


Marcotp, S 0 licitor: 


You [the pe of the: Tatencnl have reduneted sa my. y. opinion: ei 


- upon certain’ questions arising out of. section Lot ‘the: act of Ja anu- 
ary’ 27, 1933, (47 Stat. 777), which reads: ara: : 


“That all funds and other securities now held by or which may “hereafter” 


| come under. the supervision. of ‘the’ Secretary . of the Interior, belonging to and 


mo only. So long. as belonging. to Indians of. the Five Civilized Tribes. in Oklahoma : 


of one-half or more Indian. blood, enrolled. or uuenrolled, are her eby. declared: to 


be restricted and shall remain subject to the jurisdiction of said. Secretary - 


until April 26, 1956, subject’ to expenditure in the meantime for the use. and» | 


benefit of: the individual ‘Indians: to whom such funds and securities “belong, — 
under. such rules and: regulations as said ‘Secretary may. prescribe : Provided,’ _ 
| Phat. where the entire interest in any. tract Of. restricted and: tax-exempt ‘land: 
belonging to members of the Five Civilized Tribes is acquired by inheritance, ; 
devise, gifi, or purchase, with restricted funds, by or for. restricted. Indians, - 


such lands shall remain restricted and tax-exempt during the life of and as - 
long as held by such restricted Indians, but not. longer than April 26, 1956, 
unless the restrictions are: removed in the meantime. in: the:manner provided by? — 


. law: Provided further, That. ‘such ' restricted .and. tax-exempt . land held: by 
anyone, acquired as herein provided, shall. not exceed. one hundred and. sixty... 
 aeres: And. provided. further, That all, minerals, including oil. and. ‘gas, pr oduced 


from: ‘said land so: acquired: shall: be: Subject. to. all State. and: Federal. taxes. Aas. - 


provided in section 3 of the Act gs ee Bree 10, ae ou ne L. hte i 
: ‘[Lifalics: supplied. Te es i - | 
~The: questions recanted’ arise from: the first: proviso. italicized 
° above and may be stated as. follows: irae — : 
1. Does said proviso. reimpose the restrictions upon inherited lands: 
which were restricted and'tax exempt in the hands of the original. 
_. allottee’ where the heirs are of one-half blood or more. but: less than A: 
the full blood, and if so, would a conveyance by. the heirs. require the 
_ approval of the county. court. having. jurisdiction of the settlement, ee 
of the estate of the deceased’ allottee | or oo by: the; Secretary - 
— of ‘the’ Interior?” 3 ro 
9. Does the proviso’ ee away “fedin: the county ‘courts thie’ janie | 
, diction | ed tials apie aman ‘by. full blood Indian heirs where 
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such heirs have “ihe: tHe entire, interest -; in JTands whicti’ were - 
_restricted. and: tax exempt in the hands of the. original allottee: so. 
that a removal of restrictions by the Secretary of the Interior ig 


| ney before the land. can be: alienated by the full. blood heirs? - 
The. above. questions can not. well be understood or. intelligently | 


answered without a general discussion of the scope of the first. pro-. 
_.viso to section 1 of the act-of J: anuary. Ot, 1933, preceded by a brief _ 


review of. the. status of the lands allotted to. maibers of the Five ae ae 

Civilized Tribes: with particular regard to the restrictions against nt 2 
alienation, the’ ways of removing such restrictions, and the taxa- : 

Pe ta bility of iis lands, under the prior laws. - 
esa ‘Under the provisions of section 1 of the act. of May or, 1908 (85 ee a 
» Stat: 812), as‘amended by: the act: of May 10, 1928 (45. Stat. 495) 5 the a 

homestead allotments of allottees of the Five Civilized Tribes: of 
one-half or more Indian blood’ and both homestead and surplus iS 
| allotments. of allottees of three-fourths or more Indian blood are 


| restricted against alienation and. encumbrance’ for a period expir-. 
ing, in the absence of further. action by Congress, on April 26, 1956. - 
‘During this period, the restrictions may be removed. In whole, or 


in part by the Secretary of the Interior (section | 1 of the act of May 
Oe. 1908, supra), or by the death of the allottee leaving heirs on 


7 devisess of less than the full. blood: (section 9 of the act of May 27, se 
+. 1908, SUPT, AS amended: ‘by: the act of April 12, 1926 (45 Stat. 495) ). | 


e As to full-blood heirs or devisees, section 9 ef the act of 1908 as 
... amended declared that no conveyance of their interests in the land — 


s should be valid unless approved by the county court having juris- 


re diction of the settlement of the estate of the deceased allottee or 


testator. The county court in. approving such conveyance acts as a, 8 
oi. oe éderal agency; hence these lands in the hands of the full blood 
.- cheirs and devisees remained restricted. lands (Parker Vv. Richard, | 

| 250 US. 935). | ; 


The usual rule is that Taian iene during the ere of erne _ 
tions are exempt from State taxation. (United States v. Richert, 


188 U.S. 4382; Carpenter v. Shaw, 280 Us. 363, 366; United States ; | 


v. Shock, 187 Fed, 870.) Prior to April 26, 1981, therefore, all of 
the restricted: lands of the Indians of the Five Civilized Tribes, ie, - 


the restricted allotments of living allottees and restricted. allotments 


E inherited by or devised to full-blood Indians, were protected from. 


_. State taxation. By section 4 of the act of May 10, 1928, Congress | 


; - declared that on and after April 26, 1981, all of the restricted. lands. | 
ofthese Indians, allotted, inherited, or devised: in excess of 160 acres,., 
shall be subject to. taxation by the ‘State of Oklahoma under and in 


| accordance with the: laws of that. State i in. all respects | as. unrestricted. _ : a 
and other lands, Selections of tax-exempt acroaes. within ae pre- ao 
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| cribed: Limit: were to be. made from ceatuited allotted, inherited or 


| devised. lands, with the approval of the Secretary of the. Interior, “4 


wi by each Indian owner. or the superintendent. for. him. It 3 1S. under- : io 
stood that all selections of tax- -exempt cng under eae pe mae 


: “of the act. have been made and approved. | eo 
The first. Prquiee: to section 1: - of the act of ” anuary EA 1938, 7 
; declares that: | - 


"Where the entire interest’ in “any tract of restricted tax-exempt land belong- 7 2 
ing to members of the Five Civilized Tribes is acquired by inheritance, devise, © 
«gift or purchase’ with restricted funds, by: or for restricted. Indians, such | he 
lands shall remain restricted and tax exempt. during the life of and as long 2, 7% 

as held by such. restricted Indians, but not longer than April 26, 1956, aa Bete 3 


the restrictions are Temoved in the manner provided. by law. . 


att may be observed that the term ‘ ‘ restricted Indians” , in so. far a 


as it relates to Indians of the Five Civilized Tribes, obviously em- 
braces Indians of one- half or more Indian blood. It. may also be 
observed that the proviso applies only to lands which are both re- | 
stricted and tax- -exempt, and unless both elements are. present the — 
proviso is without. application. At the time of the passage of the: 

act of January 27, 1983, the only lands possessing both of these 
characteristics were. those lands which the Indians had selected as_ 
their tax-exempt’ acreage. under the provisions. of section 4 of the 
act of May 10, 1998, SUpTA. The tax- exempt selections, as we have. 
seen, were made. from. two classes of. restricted lands: (1) restricted 
allotments of. living allottees, with respect to which the Secretary. 


of the Interior alone has the power to remove the. restrictions, and: aoe 
(2) lands. inherited by. or devised. to full-blood Indians, In whose 


hands the lands were subject to. the restriction that, no conveyance ; 
_ by them should. be valid unless approved. by the proper local court. 
In enacting the proviso under. consideration, Congress must be. 


deemed to have legislated i in the. light of this existing” situation and. ee 
to have had: both classes of restricted. and tax- -exempt land in mind. = 
The declaration that such lands. shall remain restricted and tax 


exempt where the entire interest: therein is acquired by. restricted — 


Indians can, therefore, have no other meaning. than that the. exist- oon 
: ing . restrictions, in whatever form they may be, are "preserved. ed ites 


iy Subject, of course, to the limitation that no-one person can hold in Uae 


-.excess of 160 acres of tax- exempt land, it follows that. restricted S 


 tax- exempt. allotments, the entire. interest in. which Is acquired by = a 
Sea: Indian. of the Five Civilized Tribes of. one- half. or more Indian :. 


_ blood, or by any group of such Indians, comes to such Indian or In- on : . 


- dians ‘ in the same condition and subject to the same restrictions rest- ) a ee : 
ing upon the land in the hands of the allottee. In other words, the. . 
a existing: restrictions prohibiting alienation or encumbrance unless te ge 
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the restrictions be eae by the Sccciaey of the: ete can. ; 
with the land and bind it for the time. ae: in the hands of. such 
7 restricted Indian or Indians.. : 
_-. The same rule applies with respect. ta the aie. lies of eer 

and tax- exempt lands, i.e., lands belonging to. full blood heirs. or. 

devisees. Indians of the Five Civilized. Tribes of one-half or more 
Tndian blood who acquire the entire interest in such lands are bound 
_ by the same restriction resting upon the full-blood heirs or devisees, 
- namely, that they cannot convey the same without the. approval: of 
the proper local court. = . | 
- The rules just stated have no seaitcauee oe course, sto lands -pur- 
chased by restricted Indians with ‘unrestricted moneys. . | 
| Turning now to. the particular questions presented for opinion: } 
_ The first question presupposes the case of an allottee who died prior 


~ to April 26, 1931, at which time his entire allotment was restricted 


and tax exempt, leaving heirs of one-half or more but less than 
~ the full blood. The heirs of this degree of blood are brought within — 
the restricted class by the act of Je anuary 27, 1933, and had the al-. 
-lottee died after that enactment there would ba little doubt that the 


- restrictions and the incidental supervision of ‘the Secretary of the 


: Interior would have remained 1 in full force and effect. But the death 
4a occurred at a time when there were no. restrictions upon heirs of 


a less than the full blood, and hence the land passed to. the heirs free 


- from restrictions: “The inquiry is whether the restrictions: are re- . 


imposed by the act of 1933. 3 
The second question deals with the case “ot an Are das under ; 


similar circumstances, leaving full-blood heirs: In connection with 


~ this question, the. Superintendent for the Five Civilized Tribes pre- 
- gents the specific case of Liza Gipson, deceased full-blood. Chickasaw. 
The allottee died July 11, 1929, leaving several full-blood heirs to 


whom her allotted lands, then restricted and tax exempt, passed 


under the then existing law, subject. to the restriction that a valid 
. conveyance of the lands could only be made. with the approval of 
the proper county: court. Certain: conveyances of the land having 


= been executed -after the passage of the act of Ja anuary 27, 1933, the 


| question has been raised as to whether that act takes away from the 
county court and vests in the ay of the Interior jurisdiction | 
to approve the conveyance. _ 
"Both of these questions must, I think, be. sroweee in the nega- 
- tive. To hold otherwise is to hold that thie act of January 2, 1933, 
is. retroactive in scope and operation. Retrospective laws are a 7 


ie favored, and unless the intention that a statute is to have retrospec- 
tive operation is clearly evidenced in the statute and its purposes, it 


will Re Deeounee that it was enacted for the future and not oor the | 
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7 "past: “White. v. United States (191. U. S. 545); Cenen v. ‘United ; | 
— States (231 US. 710). This rule is particularly applicable where, _ 


as here, retroactive operation of the statute would result not only in 


| divesting the county courts of Oklahoma of a jurisdiction exercised | = 


_ by them under authority of Congress over a long period of years, 


he _ but to reimpose. restrictions and withdraw from the taxing power of 
the State’ of Oklahoma a considerable area of land. An intent to 


: accomplish such. a far-reaching result doubtless: would be. plainly 7 


: expressed. So far from expressing such an intent, the act of Janu- | 


ary 27, 1933, contains no indication of.a purpose to change, the status 
of the lands. of these Indians under the prior laws, either by réim- _ 
- posing restrictions theretofore removed or by shiftiig: from the 

county court to the Secretary of the. Interior the jurisdiction to. 
. approve conveyances of interests in such lands theretofore vested in _ 

-full- blood Indians. To the contrary, section 8 of the act contains a 
provision to the effect that no. conveyance of any. interest in the land 


of any full-blood. Indian heir shall be valid unless approved i in open 
court after notice in accordance with the rules of procedure in pro-. 
_. bate matters adopted by the Supreme Court of Oklahoma in J une, 


1914. While the purpose of this: provision appears to have been es . 
- change the function of the county. courts, in approving conveyances, 


. from a ministerial to a judicial act, the recognition thus given to the 


_ jurisdiction of those courts ‘in the matter of approving conveyances | | 
by full-blood heirs evidences a plain purpose on the part of Congress 


not to. disturb the existing jurisdiction of such courts over lands 


acquired by: full-blood Indians prior to. that enactment. In addi- 


_ tion to this, the language employed i in the proviso under considera- Pe 
_ tion shows that. Congress had in mind. transactions occurring ‘after 


the date of the enactment. Apropos. of this is the declaration’ that _ 
eae Where a entire interest in any bo of restricted and tax- -exempt 

land * is acquired * * * by” restricted Indians, such — 
lands. chart remain restricted and tax exempt. ” This déclar ation 
obviously looks to the future and not to the past and discloses a plain. 
‘intent on the part of Congress to preserve existing restrictions rath: — 
er than to reimpose restrictions once removed or change the form of. 


e existing : restrictions. These considerations lead: to the conclusion © 
- that the proviso relates only to lands sequiréd after the. date oe F the | 


7 enactment: and not. to: prior acquisitions. 
| Approved ; | 
Oscar L. CHAPMAN, 
Assistant Seoretary. 


f 
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UNIVERSAL ‘HYDRAULIC CORPORATION AND : BABCOCK AND 2 
WILCOX. COMPANY—ASSIGNMENT OF PATENT RIGHTS. TO x 


HYDRAULIC EQUIPMENT. | 
“Opinion, March 20, 1984 


| Pivceie FOR INV entrons—RrcHTs OF OFFICERS AND EMPLOY EES OF THB ‘Untrep 
_ STATES. @ Ae 5724 : : | ) ot 
Officers and. employees of the Federal Government, epee those of the Pat 
me ent Office, are not, by: reason. of such service or employment, ‘precluded | 
from: exercise of the rights of. an owner. of: a patent. ae 
| PATENTS FOR INVENTIONS —ONFFICERS AND EMrroyrns OF THE Unrrep Sraras— 
Contracr FOR MANUFACTURE AND Sale ON Royaury Basts—Rrcuts OF 
THE FEDERAL GovERNMENT, , | | 
“Subject to existing law, including manufacture and use by the United States 
free of charge, a patent-owning corporation, composed of Federal officers 
7 “and employees, may enter into contractual relations with individuals | 
or corporations as to the thing patented, including contracts for its. 
a manufacture and sale on a royalty basis. | Pe 


: ‘PATENTS FOR INVENTIONS— STATUTES Crrep AND APPLIED. 


Section. 4886 Revised Statutes, and Acts of July 25, 1910, July 1, 1918, and 
April 30, 1928, cee and applted. yo | ) 


Makaorp, ‘Solicitor: | es | | 
You [the Secretary of the Tieeieel have asked my opinion on the aa 
validity | of a form of contract proposed to be made between the Uni- 
versal Hydraulic Corporation, of Denver,. Colorado, and the Babcock 
_ and Wilcox Company, a corporation of New Jersey with offices at 85 
_ Liberty Street, New York. The contract involves the assignment of 

_ patent rights to hydraulic equipment for use in high dams. 

_ The. Universal Hydraulic. Corporation was organized and all of: 
‘its. stock is owned by Leslie N. MoClellan, Philip A. Kinzie, J ohn 
L. Savage, and Charles M. Day. | | 
Pursuant to an application. filed J anuary 31, 1928, the United ; 
States Patent Office, on March 11, 1930, issued patent N 0. 1 705 AIT 
_ to the above-named stockholders, all of whom: are employees in the. 
office of the Chief Engineer of ie Bureau of Reclamation at Denver,. 
Colorado. The patentees expressly granted. to the United. States the | 


- . tight to use this invention on all Government work without charge. 


The internal differential type of needle valve, covered by this patent, 
has been installed at Coolidge, Gibson, Echo and. Deadwood Dams _ 


_ belonging to the United States. Plans are also being evolved for the — awk 


use of the patented type of valve at Boulder Dam, Boulder eG 
Project, and at Madden Dam, Panama Canal Zone. — 
By the act of April 30, 1998 (45. Stat. 467 ), ib is provided: 


- The Commissioner of Patents. is. authorized to grant, subject to existing law, ae 
to any Officer, enlisted man, or employee of the Gpyeranient except officers and Ae 


t= 
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employe ees, ‘of the. Patent Office, a eae for any invention of the classes men- 
tioned. in section 4886 of the Revised Statutes, without. the payment of any ‘fee 


when the head of the department or independent bureau certifies such invention *s 
is used or liable to be used’ in the public interest : Provided, That the applicant in. 


his" application shall state that the invention described’ therein, if patented,” | 
may be ‘manufactured and used by or for the Government. for governmental 


= "purposes: without the payment to him of any Opa NS. pereen which Seu aens ; ae 


shall. be included in the patent. . | ; : a 
The invention here. involved 1S: s of he: plese meneoneal in Scien : 


F 4886 of the Revised Statutes, and, before the issuance of the patent, : 


_. the applicants brought ieee within the ppeEaion of we: ee 


- act by making and filing the required statement. | 
‘In order to understand what will be hereafter stated concerning ee 


the contract it is necessary to consider the act of July 25, 1910 
(36 Stat. 851), as amended by the act of July 1, 1918 (40 Stat. 705). 


That act gives to.a patentee the right to sue the. United States in the 


Court of Claims.if the invention covered by his patent is used or 
manufactured by or for the vee States without. “Proper license. 
But the.act further provides that: ae . gee 
The benefits of the pr ovisions of this section shall not. inure to any patentee 
who, when. he makes such claim, is in the employment or service of the Govern- 
ment of the United States, or the assignee of any such’ ‘patentee. ‘This section 
shall not apply to any device discov ered ‘or invented by such employee during 
the time of his employment or ser vice, 
~ By the action of the Oa ae in ‘consenting to the use oe the 
patented device by the United States at any time, the United States: 
became vested with the right to manufacture, use or operate the © 
| internal differential type needle valves. It is probable that the acts 
of Congress are sufficient to ‘protect: the. interests of the United 
- States nothwithstanding any contract that might be made. between 
the. patentees and any other person. However, the patentees, act- 
-ing through their corporation, the Universal. Hydraulic: Corpora- | 


tion, have submitted for approval the contract intended: to be made _ . | 
with: the Babcock and Wilcox. Company for the manufacture and 


sale of the patented devices on a royalty basis. The contract con- — 


~ tains certain stipulations regarding subsequent patents and the inter-. 
est which each of the parties to the contract shall have in patents : 


now pending in connection with which employees of both corpora-. 


. tions have exercised technical skill for. invention and development. La 


_ Nine patents and nine applications for pa are specifically de- os 
scribed in the proposed contract. ! 7 
- In the second explanatory recital: of the acne cis Unica | 
3 Hydraulic Corporation represents and warrants that there are no 
outstanding licenses to make, use, and sell apparatus embodying said 

- inventions in. hydraulic porate except such rights as the Govern- _ 


oa a ment of the United States of America | may have pursuant to law 
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and ee a license aie by the company to its Hitdic- Tynes 
Manufacturing Company by an agreement dated July 10, 1930. | 
. In paragraph 2 of the contract the Babcock and Wilcox Com- 
pany agrees to pay the Universal Hydraulic Corporation certain 
license: fees on apparatus sold by the Babcock and Wilcox Company 
embodying the inventions claimed in one or more of the patents. 
This paragraph excepts “any and all apparatus sold to: the Govern- 
ment of the United States of America embodying any of said inven- 
_-tions in which said Government has rights pursuant to law,. which 
“apparatus shall be exempt from royalty. ” Other similar provisions 
~are found in the contract, all of which tend completely to. Drgteee 
_ the United States in the use of the patented devices. 
J efind sno objection to the contract from ‘the standpoint of the ~ 
- United States, since the rights vouchsafed to the United States by | 
the acts of Congress, above ee are fully cere: | | 
- Approved: — 
T.. A. Waters, | | 
— First Assistant. Secretary. 


me LOAN S FROM FEDERAL SUBSISTENCE HOMESTEADS CORPORATION 
“Opinion, March 20, 19384 | 


Chaconlerewe:- arauaak: SUBSISTENCE Hoan Conronartox—AvrHoRry OF 
THE SECRETARY OF THE INTERIOR— “STOCK: OWNERSHIP. Lo 

The Federal’ Subsistence Homesteads Corporation is a Delaware corporation, 

__ organized pursuant to an order. of the Secretary of the Interior for the 

_ purpose of carrying out the powers vested in the President of the United 

States and “such agencies as he may establish,” by Section 208 of the | 
National Industrial Recovery Act (48 Stat. 195), ‘the Secretary being made ae | 
gate. stockholder. ‘of the corporation. | | cs 


FEDERAL. SUBSISTENCE HoMESTHADS CorporaTion—Loans | TO Loca Conpona- 
! TIONS~-SECURITY—PowER TO Vote Stock. oo oe 
- The Federal Subsistence Homesteads Corporation may oe as security for a 
_ loan any quantity of the stock of a cor poration formed by prospective home- 
_ _ Steaders, and also the right to vote such stock, without causing the borrower. 
to become a Feder al instrumentality. | . 


Conporarrons—VorrNe or PLEpemD Stock BY PLEDGER, 
~The right of the pledgee to vote pledged stock is not canes with the | 
relation of debtor and creditor, such right being an essential element. of the- 
value of the p-edge as. collateral and mocoeniecd by the courts as a proper 
‘part of.a credit transaction. , 7 


FEDERAL SUBSISTENCE HOMESTEADS Conponanion—Ins o ‘Lo ANS ” AND “OxeunD hy. 
“TURE OF APPROPRIATED FUNDS.” | : | sa 
The transactions provided for by the terms. of the memoHley ened the Fed- 
- eral Subsistence Homesteads Corporation are dona fide loans, and any such 
: loan as is proposed youd ae an “ “ expenditure of appropriated funds. m 
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. Marcotp, Solicitor: | Soe Sa eS 
_ My opinion has been requested upon the net Character of the: re- 


_ lationship which would be established between the United States and. : oa 
. certain corporations as a result of proposed transactions denomi-- | 
_ nated “loans.” from the Federal Subsistence Homesteads Corpora- 


tion to the corporations in question. Inquiry is also made whether | 


or not the proposed advances of money from the Federal Subsistence. 7 


_ Homesteads Corporation to these corporations will be “an gaan: - 
ture of appropriated funds.” 4 os 


~ The prospective “ borrowers ” are corporations sane by mem- — 
bers: of local. communities for the development of subsistence’ home- _— | 
stead projects. All of the stock of each corporation will be owned. ae 
by those members of the community who are the board of. directors 


- of the corporation. ‘It is not proposed that the United States or any 
agency of the United States shall come into any legal relationship | 

with such a “ local corporation ” until request. shall be made by that 
| sea to the Federal Subsistence Homesteads Corporation for 
a “loan” of Federal funds. ‘Thereupon, the Federal Subsistence 
Pomectad: Corporation may, in the terms of gathority pranved to it | 
by the Secretary of the Interior—_ me ek aes a | 

In its discretion, make loans to local esipoe stone aie the aaa ae of such | 
loans are to be devoted to the dev elopment and sale of. subsistence homesteads, 

in amounts up to approximately all, or any part,. of the capital requirements of | 
‘such local corporations on the security represented by the pledge of all of the 


capital stock of such local corpor ation to Federal Subsistence Homesteads Cor- 
poration, with power to. vote said stock on the part of the -Dledgee. 


AML «“ loan agreements e are to provide: 


As further security for the repayment of this’ loan, the board of | directors 6e 
the Borrower agrees to, and hereby does, transfer and make over: unto the 


Corporation, title to all of the capital stock of the Borrower with full power 


to vote said stock, as a pledge, however, said capital stock to be returned to the. 
board of directors of the Borrower when the loan, with interest, shall have been . 
- fully repaid. It is further agreed by the board of directors of the Borrower, _ 
that upon the receipt of said stock of the Borr ower, said board of directors shall 
Sign a Declaration. of Trust, agreeing to receive and hold said stock of the ~ 
Borrower, as trustees, in trust for the benefit: of the members of the pone” 
stead community developed by the Borrower. 3 | 


| The Federal Subsistence Homesteads Conpoanen: is a Delaware 7 
7 corporation, organized pursuant to an order of the ‘Secretary of the — 
Interior for the purpose of carrying out the powers vested. in the 
President of the United States and “such agencies as he may.estab- — 
lish” by Section 208.of the National Industrial Recovery Act (48 — 
Stat. 195). The Secretary of the Interior is sole stockholder of the. 


~- Federal Subsistence Homesteads Corporation. For present purposes, 


- es the interposition of the corporate oe Federal. Sub- < 
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a ‘gistence ‘Honesoaas Corporation, ees the United States and a 


ae local corporation, is not important. 


| The proposed transactions are no more: than. ies eer in co 
manner familiar to the financial world. The temporary assumption — | 
of voting control by the pledgee is the only. element in the scheme — 


_ «which might. suggest a different relationship. from eee of.debtor =. 
and oreditor.- But the right to vote pledged stock is “an essential — 
7 -élement. of its value as collateral”. See Clark v. Forster, 98. Wash. - 
. 241, 167 Pac. 908 (1917). And therefore, the. courts recognize such 


7 delegation, of voting control as a proper part of a credit transaction. _ 
‘Pauly v. State Loan and Trust Co., 165 U.S. 607. (1897 :e Burgess ve 


i Seligman, 107 U.S. 20. (1882) ; ‘Granite Brick Co. v. Titus, 226 Fed. 


"B57 (C.C.A. 4th, 1915); Hall v. United States, 234 Fed. 39° (C.C.A. 


ae _ 8th, 1916). aid see Peterson v. Rhode Island & Pacific Ry... 205 


US. 364, 893 (1907); Owl Fumigating Corp. v. California. Cyanide 
 Co0., 24 F. (2d). 718, 720. (D.Del. 1928) ; in re Argus Printing Co., 
48 NW, 3847, 851-2. AN. Dak. 1891)... Certainly no merger of identi: 


ties is. caused by such:an association as is. proposed. See Kingston — 


Dry Dock Co. V. ‘ Lake Champlam Transportation Oo., 31 .F. (2d) . 
265 (C.C.A. od, 1929); Berkey v. Third Ave: Ry. Co. 244 NY. 84, 
155 N.E. 58 (1926) ; ; Borough of Ambridge v. Philadelphia Co., 288 


= ‘Pa. 5, 129 Atl. 67 (1925). The “ local can cininili 1s not impressed . # 


with the Federal character of its creditor. a 
In the light of what already has been id it is my opinion that 7 

‘any such “Joan” as is ‘proposed would be an “expenditure” of ap-. 

propriated funds. It is provided by statute’ that the subsistence | 


oe homestead fund be disbursed by way of loan. The transactions im 

' .. question'are bona fide loans: Doubt as to their character as “ex- 
penditures” could arise only from apprehension that. the pone: a 
‘might be considered a. Federal instrumentality. I have already 7 


Fi expressed my opinion that such would not be the case: 
_ Approved: nae, 7 Hig cal Tye nee hy ot tee a oo. a 
Oscar L. Camia pA rhinestone 

| Assistant t Seoretary. 





ABILENE OL COMPANY v. CHOCTAW, OKLAHOMA AND CULE at, 
RAILROAD COMPANY | | 
Opinion, March’ 2, 1984 


"GRANT 5 FOR Rieet OF “Way—Rarkoap—CHARACTER OF - Herare—Reverror, 


= & Upon a errant by. the United States of a right of. way for. railroad purposes 


_.. over public lands,. the company’s. interest is “ neither a mere easement nor 
a fee simple. absolute, but a limited fee, made. on the implied condition of 
-reverter in the event that the company ceases to use or retain the land 
for the purposes for wal it is granted. s a 
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| Guan FOR , Brewer ¢ OF: + Wax-—Ruvauston—INDIAN TITLE Acoumue BY THE Unrem meee = es 


States. 


‘Where the grant of t a right ue way to a ‘railroad company. Across Indian lands | ‘. : 


creates a ‘possibility of reversion in the Indians, and the Indian title is later. 


- extinguished in favor of the United ‘States by. treaty,. the right of PRN OEA me. | 


— gslon basses to the United States and inures to its benefit. — 


Grant OF ‘Pustic Lanp BY Unirep Srates—PRIOR Riewt OF “War Gnawr A 


* (CHARGE—EISTATE ‘CONVEYED—APPLICATION - or Rairroap CoMPANY FOR 


Lmasp oF Orn AND. Gas DEPOSITS Re Riext ‘OF wee or cs 
May 21, 1930. | | 7 | 7 | a 


& grant by the United States purporting to-« eorivey a Pauaier section of siblie Sag) 8 
land over which a railroad right of way had previously been granted 
. under the ‘Act of February. 18, 1888 (25 Stat. 35), carries with it, in the =. 
, absence of further exception or reservation, the entire interest left in ‘the | 
United States, so that an application by. the railroad company’s successor. ° 
for a lease, under the Act of May 21, 1930 (46° Stat. 873), of the oil and Ree ee 


2. gas deposits under. the railroad right of. way, may not. be granted 


| ‘Marco, Solicitor: | | 7 - 
The Commissioner. of the Gaierar sand Office has subantied for 


consideration, his" opinion that the oil and gas deposits underlying oe 
that part of the Swy, Sec. 34, T. 12 N., R..3 W.,-I.M. , Oklahoma, and rg 


within Oklahoma City, embraced 3 In, certain eats of rights of way 


.. for railroad purposes to the Choctaw Coal and Railway Company 


are subject. to the operation. of the act of May'21, 1930 (46 Stat. 373), . 
and that a pending. application of the Choctaw, ‘Oklahoma and Gulf 
Railroad Company, the successor in interest to the Choctaw Coal and - 
Railway Company, for a lease under said act, may be entertained. 
The tract in question consists of a strip of land 300 feet wide, 


extending from the east to the west boondary: of the aforesaid - 


quarter-section. ~ ; 
The Abilene Oil Going nama oil and gas rights ' in the ee 
derived from. Oklahoma. City, was- permitted by the Department 


to file objections in the nature of a protest against the application, She 


and response. thereto. has been made by the applicant company... 
_ The facts relating to the status of title appear to be as follows: ce 


By act of February 18, 1888. (25 Stat. 35), Congress: granted a, right: or 
_ of way in the Indian Territory to the Choctaw Coal and Railway 
> Company. Map | of definite. location. of the. line of road was filed ~~ 
J uly, 8, and approved. ‘July: 11, 1889. The map showed the right of 
way.as traversing the. Swi, Geo 34 in question, and according to. 


: the map filed with the record, having a width in that. section of 100° 


feet. The act. of: August. D4, 1894 (28 Stat. 502), authorized. re-_ - os ; 
- organization of the company as the Choctaw, Oklahoma and Gulf ek 
_ arena Company. - Section 2 of the original grant provided that 


« when any ‘portion thereof shall cease to be used, such portion, shall — 
| revert to Y the nation or tribe: of Indians from which the same shall, 
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a be taken.’ ae The Ciitago: Rock Island & Pacific: eer DOW. oper- : 


ates the right of way as part of its transcontinental line- ‘under a - 
lease: By Executive order of April 20, 1889, which, it will be — 
_ observed, was subsequent to the date of the grant, thie SW, of 
Sec. 34 was withdrawn from settlement, filing or entry and reserved — 
for military purposes under the control of the War Department. On 
June 8, 1891, a license was granted by the Acting Secretary of War 
to, the railroad company, revocable at will, “to enter upon and ae 


oe for sidings and station purposes land ad] oining its: right of :way ” 


through the reservation on either or both sides of the company’s right 
of way, not exceeding in all 200 feet i in width. and in length extend- 
ing across the reservation. The company’ S blueprint shows that 
it took under this license a strip 200. feet wide extending across the 
reservation adjoining the south boundary. of the previously granted _ 
right of way. On July 26, 1892, the War Department issued a 
- aie license to the aie company to enable it'to make advan-. 


- -tageotis connections with the Atchison, Topeka and Santa Fe Rail- 


road, embracing two tracts of addiienal land in the reservation of | 
Pye: quid 1.1 acres, respectively. By Executive order of September 
98, 1892, the sw, of Sec, 34 was transferred to the Interior Depart- 
ment fon. disposition either under existing law or under subsequent 
enactments, being no longer required for military purposes. 

By the ac of August 8, 1894 (28 Stat. 264) , the military reserva- 
tion was granted to Oldshoma: City, the scope and effect of which. 
will be hereinafter considered. 

The Abilene Oil Company alleges the survey, platting and lottizig 
of the land as required by the grant, the discovery of oil in Okla- 
homa City in 1928, the present existence therein of approximately 
300 wells, the passage of a zoning ordinance limiting and restricting 
the area in which drilling for oil and/or, gas might be done, the in- 
clusion of the area, in question in a drilling zone, the claim of the 


city to the oil and gas rights under the 300-foot strip used as a right 


of way and its division into two permit areas to each of which there 

has been attached a small area adjacent to the right: of. way, the 
latter for the purpose of drilling. The Abilene Oil Company claims — 

_ as assignee of a lease from the city, covering a portion of the 800-foot 
strip, and a 30-foot strip immediately adjacent thereto on the south. 
Tt. alleges. that permission is given to drill two wells on the 80-foot 
_ strip and that one of such wells is. completed and is now producing. 


A producing well is also alleged to have been completed on the 


we 3 strip. 


| drilling area, attached to the permit for the remainder of the ae foot 


Contes of ie text of City Oitiancs 8944 and or of leases are ; 


presented in support of the assertion that further additional wells 


cannot be permitted without violation of the city ordinance, and to 
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shee that ee ‘Varlous owners. of parcels of ina in. any a ‘lling : 
permit area are entitled: to. participate In, royalties from the oil, and. 
gas. produced therefrom in proportion to their. acreage. interest. It. 
_is argued that if the United States should own the oil and gas rights 


under the rights of way, its proper course is. to assert its rights to the. = na 
royalties: under the present leases, rather than grant: an oil and gas on 


Tease, which would result in prolonged and expensive litigation, 
The. oil: company advances. two propositions: 7, Ate oie att 
-Eyen if the United States should own the oil and gas rights under the 


cee. Oklahoma & Gulf Railroad right of way, the application for a. permit. 
~ to drill on: said right of way should be denied because all of said right of way 


As. attached to. drilling areas and is now shari ing in the royalty produced: through ; 
. the wells drilled on said areas: as orer real property in the CEE zone ins <« 


E Oklaboma City. 
| The United States do. not’ own oie oil aa gas rights under the Choctaw, 
Oklahoma & Gulf Railroad right of way over the property involved. 


- Tf the second proposition is sound, it is decisive of the question _ 
4 whether the land is subject’ to the oil and gas apeleaticn)? and: ae 


| first need not be considered. 7 
_ .- The act of February 18, 1888, ee the right of way 100 feet 
: in width to the Choctaw Coal and Railway Company was a special 
grant similar to other special grants of railroad rights of way, which 
have been held to be grants in praesenti, effective at the date of the 
granting act, so that adverse claims initiated subsequent to the | 
| granting act, but prior to the filing of the map of definite location 


of or construction of the road, do not affect the rights of the railroad 


7 grantee. See St. Joseph 7 Denver City Railroad Company v. ° 

Baldwin (103 U.S. 426); Bydee v. Oregon and California Railroad 
OS (139 USS. 663) ; Northern Pacific Railway Company v. Ely (197° 
U. S.1). For other Federal cases see 50 C.J. Sec. 427. The Supreme 


Court. of Oklahoma, has held ‘the grant under consideration was a 


a grant m proesenti and. that title vested inthe grantee at the date. of 
the act. Undted States v. Choctaw, O. & a. Co. aa Pac. may) 5 
Churchill v. Choctaw Ry. Co. (46 Pac. 503). 7 

-. As to the nature of the estate acquired by the grantee in. ake right 
of way, the Supreme Court’ has held, in accordance with its con- 
struction of other grants of tights ae way under the public. land 
laws for railroad purposes, that the railroad’s interest is “ ‘neither. 
_a mere easement, nor a fee simple absolute, but a limited: fee, made — 
on the implied condition of reverter'in the event. that the company: 
ceases to use or retain the land for the purposes for which it is — 

granted, and carries with it. the incidents and remedies usually at- 


tending the fee”; that “in effect, the railroad is the absolute owner __ 


of the land.” Choctaw, O. & G. RR. Co. v. Mackey (256 U.S. 531, 
_.588).. The subsequent. reservation for military PURO therefore 
: na not affect the rights of the railr oad gr antee. | 
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The pean created a * possibility of reversion in the indicia? ce 


inbsinuch as it is a matter of public history. that the Indian title. 7 


was: extinguished as to the area involved here by“treaty of January 


19, 1889, with the Creeks, and act of March 1, 1889 (25 Stat. 757),we 


| — assume that the right of.reversion passed to the United States. 


The interest of the United States in the SW of Sec. 34 ‘On ai 


“August 8, 1894, the date of the grant to Oklahoma. City, was a fee i 


- : simple absolute in all: thereof saving the 100-foot right of way, in 
which it had a mere possibility of a reversion as above defined. The 


permits issued by the Secretary of War for the use of the adjacent 
7 lands by the railroad were not definite or permanent relinquishments _ 
of the property, and conferred no right of user after the War De- 


~ partinent had lost its right. to use the land for military purposes : : 
- -(86-Op. Atty. Gen. 500). The railroad company, if so using the land = 


after its transfer to the Interior Department, did so by sufierance. 

_ The question is therefore. presented, to what extent did the grant : 

to the city divest the United States of its interest and estate in. the 
SW, Sec. 34. This question will first be considered as to the parcels 
of land within the permits issued by the Secretary of War, and 
. second, as to the interest of. the United States in the right of way 
coud under the act. of 1888. The question is eonencd: to these 
areas mentioned, for it is not. contended, either by the applicant or 
the Commissioner, that an absolute fee simple title did not vest in: 
the city for the pen ae of the quarter-section. | ti 

The first section of the act of 1894 reads as. follows: 

Be it. enacted by the Senate. and House of Representatives of the United. 
States of America in Congress assembled, That the abandoned military reserva- 
tion at. Oklahoma City, in Oklahoma Territory, comprising the southwest. 
quarter of section thirty-four, township. twelve north, of range three west, is 
hereby granted to said Oklahoma City in trust for the use and benefit of its 
public free schools, to be used and applied for the benefit of all children. of. 
said city of scholastic age without ‘distinction of race, except such. portions of 
said reservation as are reserved. for the purposes. and uses hereinafter described. 

Reading the language ip: its natural and ordinary meaning, it 
~ would seem that the word “ except” therein, qualifies and creates 

an exception from the phrase immediately preceding it, namely, “to 


be used and applied for the benefit of _ children. of said city of P 


_ scholastic age without distinction of race ”, and not the words “here- 
by granted.”. In other words, it was the intent to.carve, not out of. 
the grant, but out of the trust for public schools, “ certain ‘portions of 


the reservation as are reserved for the purposes and uses hereinafter 


described”. If any doubt arises from the language thus far. quoted, 
as to whether there was any reservation or exception in favor of the — 

~ United States, it seems clearly. dispelled by the description of the 
= reservations in the second section of the act, which reads as follows: 
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That ee less than’ teri acres ot said. reservation shall be set. ere and. used 


. by. said: city for the location. of public. buildings and for a public. park, . That 
: within. ninety days after the passage of this Act the Southern Kansas Railway 2 


Company shall have the right to purchase from said city, adjoining said: com 
pany’s ‘present’ right of way, for depot grounds: and. other: railroad ‘purposes, _ 
~ not:to exceed six. acres of said reservation, the value thereof and: the price to |. 


be paid therefor. to: be fixed by. the’ appraisers to be ‘appointed by the Secretary. . oe 


of: the Interior within. said ninety days. | That the permits her etofore granted. . 
to ‘the Choctaw Coal and Railroad Company by the Secretary of War. for lands © 


ste across and upon said reservation, shall remain in. force until: such time as: the 


ee land SO granted shall cease to be cused for railroad. purposes, when the. same ne 
_ shall ‘pass: to. said city: | — get et oe lores 
In this ‘section there is no room for the construction ane a reser? 
- vation or a reversion in title was made in ‘favor of the grantor. 


_- There ‘are three reservations, namely ;. (1) not less than ten acres 
4 for public buildings. and a- public park.. This plainly 3 is not a reser- a 


vation of title, but a reservation from the benefit of the trust for the — 
use of public scliools.. (2) The Southern Kansas Railway Company 
-is given the right: to. purchase riot to exceed six acres adjacent to— 
its right of. way “from said city”. This also is plainly no reservation 
of title, but a right in the railroad to Maio galls from the grantee. 

(8) “The permits heretofore granted the: Secretary _ of 
War * * * shall remain in force, until. ihe land ‘so: ‘granted 
(under permits) shall cease to be used for railroad purposes, liaala 
the same shall pass to the city. ” (Emphasis added.) . 

Considering the precarious tantire. under which the aieead held 
possession of. the permit areas at the time of the grant to the city, 
it does not seem that the last reservation had any: other purpose’ 
than as expressed in the act: to ‘provide that. the permits should: 


remain. in force, conditioned. upon the continuous use of the land — 


for railroad. purposes. “It was to protect the railroad: from ouster 
by the city. There is nothing incompatible with the grant of title 
in fee to the city, as expressed in the first section, with the reser-— 


vation of such | possessory right in favor of the ulead company. A 


While the words “ when the same” (meaning the land) shall pass. 
to the city, if taken’ alone, might import a retention of fee in the 
grantor, yet. when the elie intent is gathered from’ the four cor: 
ners of the statute, it seems plain that what is meant is, that the 
use and. possession should ‘pass to the city. upon the pereney of 
use for railroad purposes. - It might be argued that by changing the 
tenure of the: permit and adding the. attributes. of perpetuity and — 

exclusiveness to the railroad’s estate, thereby a limited or base fee — 

7 “was vested in the railroad company similar to like grants under | 

. general public land Jaws. Assuming that. were true, it does not, — 
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help the position oe the applicant company. The words. eatnye an 
estate over in the city in the nature of conditional limitation de- — 
stroyed any. possibility of the United States having the fee again. 
There was, therefore, no interest left in. the United States, subject — | 
to grant: ander the act of May 21, 1930, supra, in the permit areas. 

With respect to the 100-foot. strip in the right of way under the — 
7 grant. of 1888, as previously stated, a possibility of reversion of title 


. to,the United States was created by operation of law. The Depart- x 


ment held in #. A. Crandall (43 L.D. 536) that the issuance of 
patent for land traversed by a right.of way granted under the act — 
of March 3, 1875 (18 Stat. 482), carries no interest in the right of 
way, and upon abandonment or forfeiture thereof, the legal title — | 
reverts to the United States. This doctrine is affirmed in the cases 
of Windsor Reservoir and Canal Company. (51. LL.D. 27, 305) “i 
A. Otis Birch and M. Estelle Birch (On rehearing) (58 J.D. 340). 
Tn the last case cited, the right to require competitive bids between a 
railroad applicant i lease under the acti of May 21, 1930, supra, and 
abutting owners, respecting the royalties they. sould agree to ‘pay 
for the extraction of oil and gas under a railroad right of way, was. _ 
upheld, as against the claim of a patentee of adj acent land under the — 
- mining law. - 
Reviewing, the previous | eons of fis courts and the Deca 
iment,’ it was there held that the prior right of way was as much. 


eliminated from the mineral patent as it would have been if ex-- 


‘cepted therein by description ; that the owner of the right of way | 
had. no right to the minerals therein by virtue of its. grant, and 

that the land in the right of way was not subject. to mining loca- 
tion, though mineral land ; that the acts of February 25, 1909 (35 
Stat. 647), and March 8, 1999 (42 Stat. 414), purporting to vest title 
In the holders of the. land traversed by the right of way, in the event — 


| 7 of forfeiture or abandonment thereof,—the last named act reserv- 


- ing all minerals to-the United States,—were. predicated on the as- 
sumption that upon extinguishment of the right of way, the United 
States. resumed full title; that the act of May 21, 1930, was an exten-_ | 
sion of the rights ot the railroad Bronte by. granting him mining 
rights. 
“It. ai be cone however, that ‘the doctrine that entry or 
, ‘patent: ‘to the land over which the right of Way passes carries no 
rights in the: possibility of reverter, rests upon the principles an- 
nounced by the ‘Supreme Court, that land embraced in a valid right 
of: way grant is no longer subject to sale or disposal under: the - 
| mineral or other public land laws, and therefore the Department 
js without authority to oe the er ‘of ' rights by others, 


54] DECISIONS OF THE DEPARTMENT or THE INTERIOR — 899 ‘ 


in such pits of way. ore does not iow from one as the. Com: 
. missioner concedes, that if any interest, contingent. or expectant, con. 


~  tinues in the United States, Congress may not dispose of it: In. * = 


fact it has exercised such authority by providing in the acts last 
above cited that upon abandonment or forfeiture of the grant. the 
title shall inure to the holders of the land traversed by the right of © 
way.. The Commissioner i is of the opinion that if the possibility of | 
reverter in the right of way was intended to be granted, express . 


- mention of it would have been made.of it in the grant. He applies - — 


.. the rule that legislative grants should be construed in favor of the 


public, and whatever is not granted in clear and explicit language 


is withheld. But the grant here in question purported to convey 


the entire SW14, and was broad enough to comprehend any interest 
the United States had-in the land. The test should rather be a 
whether the deed of grant manifested any intention to exclude the _ 


| possibility. of reverter in the right.of way. Rowana Petroleum C or- Pe 


poration v. Sutter et al. (28 Fed. 2d, 159, 162). It is not. irrelevant Be Q 
to. consider:that at the time this gr ant was made there was no knowl 
edge or well- grounded belief that the land was valuable for oil, and 


a. reversion of title was doubtless regarded as remote, if not im- > 


probable. The intention of Congress is not to be gauged by subse- 


quent ‘events. So far as the grant to-the city purported to convey 
the title’ and estate of the railroad. grantee, it was without. effect. 
The city took the land subject to the right of way.. Stalker v. Ore-— 
gon Short Line Railroad. Company (225° US. 142) ; Rio Grande 7 
Western Railway v. Stringham. (239. U. S. 44). But. this: result - 


arises: by operation of law and not by the terms of the grant. In 
the latter there is not a word. or phrase which could be used as a 


basis for the contention that the United States excepted any | land or 
| reserved any rights in itself. ia 


Ati is the judgment. of the Devarenane that the grant. to the city : ae 
divested the United States of all the interest it had in the land..The — 


rule of construction invoked by the Commissioner does not: justify : 
the. withholding of that. which satisfactorily appears to have pean. 
| _ conveyed. in the grant. Russeld v. Sebastian, (233. U.S. 195). ; 
follows thatthe act of May 21, 19305 ‘supra, has no application, a | 


a the application of the. Choctaw, Oklahoma and Gulf Railroad. Com- | 


pany should be denied. 
Approved: 200 os. een.) 
TT. A. Wares ate ais 5 
_ First Assistant Seoretary.. 
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i 4 ‘SIMULTANEOUS J APPLICATIONS FOR OIL AND Gas § PROSPECTING. ‘ 


| PERMITS 
- [Cteular | No. 1320] * : ii ee eee 


Deeg ante or THE 2 Invrertor, | 
| oe GENERAL Lanp. Orrtce, 
| Washington, D: C., M areh 29, 1984. 


me Rncists, Ue een Lanp Orrices: Cae: ae 
~ The rules with regard to preference rights aoe applications‘f filed © 
sitiiltancously stated in the case of Bumpers vi. olloway (48 L.D. 
_ 969), and the cases there cited with approval, have not been found — 
: satisfactory in their application to oil and gas prospecting permit — 
~ eases. Accordingly, these rules will not be followed’ in the future; 
- but instead, the following instructions will govern your action in the © 
disposition of aia: eppHoavons) for. oi. oo gas Prospecting ia 

_ permits: | 

‘In case two or more mponenpesen are ads in be same meal or 
: are presented at your counter so nearly at the same time as may be 
considered: simultaneous, or when one or more applications are re- 
ceived by the same mail na one or more are presented at the counter 
at the time those are received by. mail, which applications conflict in — 
whole or in part, and in which no preference rights are claimed, the 
applications so received will be considered: as filed simultaneously and 
the right of priority of filing will be determined by a public drawing 
in the manner provided under paragraph 4 of the instructions of May 
22, 1914: (43 L.D. 254). . 

The drawing will be’ held on he seventh. day. aftr’ the: ity. the 
applications were filed’ unless such day falls on a holiday, i in which 
case the drawing will be held on the following day. No notice to 
. the applicants that : a, ne will bet held « or oo date thereot will be: | 
| required. os 


You will issue your official receipt for the feed! Gad by each’ appl Lo 


: Gane but will return by your official check the fees paid by the unsuc- 


nee eaeeful applicants, noting on the abstract of moneys returned or 
—_ applied opposite the check number, the word “ drawing.” Also note 


on the oil and gas applications the word “ drawing s and the date, 

: amount and number of the check. | : 
. .At the completion of a face. faentdn this office’ a ee of ihe | 
applications involved therein showing: (4). date of drawing, (2). 
: description of the land involved, (8). names of successful applicants 
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rs and: Sal: Saas: ofapplications, and: (A). names of unsuccessful 
7 applicants. and serial numbers of their ee | PEE 
: ; | 7 Prep) ae ye aoe ae 
Pia ge © a wee d a ee “Comamissioner: _— 
‘ Aopeieed, Miah 29, 1934, = 7 ee a oy | 
7 ‘T. A. Watters, ont ae eee Fe 
First Assistant Seoretary.. 


WASHINGTON 3 PULP AND PAPER CORPORATION—INDIAN N TIMBER i 
| | SALE CONTRACTS—ACT OF MARCH 4, 1983. 


Opinion, ‘March 30, 1085 


" ITeRPRurarton OF Srarorms—Acr OF Conanzs s—Constirumonattry. 


| Where an act. of: Congress is open to two. constructions, one of which raises a: 
a serious constitutional question, and the other. of which: avoids. such 
question, the settled. rule of statutory: construction _Tequires adoption of 
the latter: construction. sis 


ConTRACTS—TIMBER ‘ON Inpian Lanps—Aor™ OF ‘Maxow. 4, 1988—Dun Process 
| REQUIREMENT. OF “Frra AMENDMENT TO Constitution. ' ; 
A paper and pulp. company’ S contract with: Indians to purchase bitter fiom 
. them contained a provision. affording the: company administrative recoursé 
against economically — unreasonable: stumpage prices, by_ price’ reduction, 
which provision formed a substantial. consideration for the company’s con; 


— tractual promises. ‘Quaere: Whether. a later, statute if construed to. deprive _ 


the. company - of | such administrative recourse for a price reduction. would 
not violate the “due process” clause “of” the Fifth Amendment. oO the. 
Federal Constitution, 2 sep a ae | wae 2 eae ee 


- Inpian Tamm Lanps—Contracrs WITH InpransAcr OF r Maxce 4, 1988—Cow- 


7 STRUCTION OF STATUTES. . ; a ee ae a elapane ° 


The Act of March. 4,1933 (47 Stat. 1568), which nierely authovives’ ana airests 
the Secretary of the Interior, with the consent: of the Indians and ‘thé : 
_. purchasers, to modify timber sale. contracts, cannot. properly. be construed _ 

. to modify, by iis own operation. and without the consent of the purchaser, ~ 
a: contract provision for Puce reduction. 


SraTuTas—ENFECT TO BH GIVEN, - & is eesti 
, Where. the language of a statute giving aaiiority: and: digestion? 6. ‘modify 
a contract does. not purport. to establish the enchusive . means for effecting 


| the end sought, another. method as modification, DE ovided by the, contract a | 


itself, is. not prohibited. 


; “INDIAN TIMBER Lanps—Aor OF Marca 4, 1988—Conermvorios or Srarores— i 
|  LEGisLative INTENT. : 


‘Consideration of the background and legislative history. of the Act of. March s 


_ 4, 1983, and the language of the act itself, leads to the conclusion that the i. | 
-act Should not be construed so as to. require consent of the Indians. involved - 
| _ 182662—34—vor. 5426 ee ar oo 


= 
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~ toa cqaoatiedtion ofa sonteiet which, by its own esis may be modified | 
without the Indians’ consent. ae — | 


PRIOR OprNioN OVERRULED. . 7 | s 
- The Solicitor’s opinion of August 8, 1938 (M-27409), in so far as it is incon: : 
sistent herewith, is overruled. , 2 } 


— Marcotp, 8 olicitor: 


On March 13 you. ‘the Secretary of the ieee Seth ad to. me efor. 
| my consideration and opinion the Washington Pulp and Paper Cor- _ 
-poration’s application for reduction of the stumpage prices in the | 
Makah tribal timber sale contract covering the Wa-ach timber unit. 
Allowance of the reduction applied for has been forestalled by the 
Solicitor’s opinion of August 8, 1933 (M-27499). . In that opinion | 
the Act of March 4, 1933 (47 Stat: 1568), was construed and given | 
application in determining the legality of various modifications of. 
existing timber sale contracts proposed or allowed subsequent to — 
March 4, 1933. Included among these modifications was one of 
applicant's contracts. On Apri 12, 1933, the: eppheant had applied 
(e 1933, hie Commision of Tadian. te tat proposed. to act 
favorably upon the application. The proposed action was in accord- 
ance with the method for stumpage price. modifications provided i in 
the contract itself. This contract. method does not require consent 
of the Indians to price reductions effected thereby, and consent of the 
Indians to the proposed reduction of July 7, 1933, had not been 
obtained. — The Act. of March 4, 1933, In so far as pertinent here, . 
provides: | | _ | | 

That the Secretary. of: the interior: with the consent: of ‘He Indians involved, 
expressed through a regularly called. general council, and of the pur ‘chasers, is 
hereby authorized and dir ected : to modify the terms of now enone and ‘un- 
eompleted contracts of. sale. of Indian tribal timber : a a | | 
_ This act was construed ; in the Solicitor’ s opinion of hee 8, 1988, a 
to add to the existing law— : 

(1) The: power to: modify, with the consent of. the Indians. and ‘of the pur- 


chasers, inelastic terms. of the contracts, where no ‘provision. for chang e is 
included in the contracts. or Regulations ; and 


(2) The requirement of the consent of the ‘Indians -to ‘modifications per- a - 


mitted under the contracts or incorporated Regulations. 


The act was construed to authorize any contract oaacatiOn and 
to make the consent of the Indians a condition to any contract modi-— 


fication. “Any type of modification of a term of the conteac) can 


be made, but the consent of the Indians is a condition thereto.” Con- 
sequently, the proposed modification of stumpage Pues in appli- 
oo contract was declared to be illegal. | 
Applicant, by its letter of February 12, 1934, to the camer. 
of Indian Affairs, b has petitioned for further coneideration of its: cue 


a“ 
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| plication of age 12, 1933, on the ground that the Act. of March 4, . / 
1938, should not be iconstened| to require consent of the Indians to a 


stumpage price modification. effected eee to Pao ‘contract | 


provision therefor.. . ; 
The opinion rendered herein requires, ‘diaestoee, conuderuen: of: 
the statutory construction embodied in the Solicitor’ 's opinion of 
— August 8, 1938, with the. object. of. determining whether the Act of. 
March 4, 1933, was’ therein. Se Ce and. applied. to 
7 applicant's contract. : 


Such consideration eae to aha eneluee that. the construction oe 


and. application of the act to applicants contract, made in the So-» 
licitor’s opinion of August 8, 1933, raises a serious question as to the ~ 


-act’s constitutionality. If the act admits of another: construction’ 
_ which avoids the constitutional question, then under the applicable 


rule of statutory. interpretation such: other construction should be 
adopted. Consideration of the background and legislative history 
_ of the act and the language of the act itself leads to the conclusions — 


that it does admit of another. construction, and. that: this other con- — 


struction.not only avoids the constitutional question but. also, without 
regard to the constitutional question, i is the only proper. construction _ 
of.the act: which can be made with reference to applicant’s contract. 
‘These poneuons require the eonaos of this other construction, | 


: "Applicant's er was: eee prior to March me 1938, a pur- : 
7 suant to the Act of J une. 25, 1910 (36 Stat. 855-857 )e ‘This 1910 act 
‘ provides as follows: yn ee 


- See. 7 That the: mature thing and dead: aid ‘down dintier: on | unallotted - 


lands of any Indian reservation may be sold under regulations. to be prescribed | (oe 


_ by the Secretary of the Interior, and the proceeds from such sales shall be used 
for the benefit of the Indians of the. reservation in such manner as he may - 


2 direct: Provided, That this pases shall not. apply to the States of. Minnesota 4 


and Wisconsin. 


‘The: provision of apeliount's contract’ under which! a, reduction of 
| stumpage prices’ is sought reads.as follows: — ~ > 


- . Upon the presentation by the Purchaser of detailed jnformation, supported i 
by. affidavits by: a certified public accountant ‘and -by the Purchaser, Showing” 


that the lo gging of the said Unit is being conducted at a loss, investigation will - i 
_ be made by. forest officers. under. the directions: of. the Commissioner of Indian | 


oe Affairs, for the purpose of ascertaining whether, under existing market condi- 
tions, the. Purchaser is able, with efficient management, to earn a reasonable 
profit: on the operation. If such investigation shall show to the satisfaction of . 


the Commissioner of Indian Affairs that the operation will not, under efficient 


management, earn a reasonable profit, he may, in his. discretion,. rel: eve the 
Purchaser. from. any portion, ‘Or all of the increase’ in price over the original | 
contract stumpage price for such eae, as he Shall consider necessary ‘to Pro: 
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a Fs! tock: the} Purchaser fon serious loss-on account of wdvene market donateeane 
So at Provided, that none of the stumpage rates will ever be reduced below the prices : 


, specified in the contract for the period ending March 31, 1928; and the Com- 

: ‘missioner shall have authority to reimpose any part or all of ‘the increase ‘in 

= prices at any time upon giving notice ied ne nae ane to: review by 
the Secretary of the Interior. ee ee a ea ee ee ee : 


This contract provision gives apppplivant an administrative : recourse 2. 


— 4 against. economically unreasonable: stumpage prices, ‘True, the pro: 
~ -yision does not give a right to a price ‘reduction; but it does allow 
applicant to petition the Commissioner of Indian Anais for a price — 


i reduction, and affords an opportunity for a price reduction by that — 
- officer. Ti is of value and, therefore, forms a substantial considera- 
tion for applicant’s | contractual: ‘promises.’ Applicant: is, however, : 


“s ‘deprived of its value by the Act of March 4, 1983, as construed and 
_ applied in the Solicitor’s opinion. of August: 8 1933. ‘In that opinion . — 


_ the: proposed price modification effected pursuant to the contract. 
provision was declared to be illegal ; ‘and the applicant. was thereby 
? substantially injured. To deny this is to. ignore. realities. | 
Acting pursuant to the contract’ provision, the applicant applied | 
for a reduction of stumpage prices; and the Commissioner of Indian 
Affairs, having found that the contract prices were too high to allow 
| applicant a reasonable profit, . proposed’ on: July 7, 1933, to make a 


reduction. This proposed modification of prices -was, however, de- 


clared to be illegal by the Solicitor’s opinion of August 8, 1933, and 
applicant had to continue paying the stumpage prices sehich: had ~ 
been found by the Commissioner of Indian. Affairs to be too high. 
Subsequently: applicant sought modification by. the statutory method, 
but failed to get the consent of the Indians involved. ‘The automatic 
_ price increase provision of the contract. (against: the possible unfair- 
ness of ‘which the provision for reduction was undoubtedly inserted ). | 


is still operative, and the stumpage prices found by the Commis- 


sioner: of Indian Affairs to be. enti unreasonable will, on | 


ise April 1, 1934, be: increased twelve: ‘percentum. 


To construe the Act of March 4, 1933, so as Ae se ee | 


of the administrative recourse. which 4 is one of: applicant’s contract: 


| rights, is to raise a serious question: as. to: the act’s constitutionality. — 


_. Itis. very questionable whether the statute so. construed meets.the 


- due process requirements of the Fifth. Amendment to the Federal 
_ Constitution. Ne — So Piety: a er 
_ It is a well established tes of statutory cpacuicane shat a. statute i 

| should: not be given a constrtiction which raises a serious question — 
as to its constitutionality, if it admits of another construction which 
avoids the question. | 

_In-the leading case of United Stites: v: Dia a ae “ 
Company, 213 U. S. B88, 407, 408. ton) the: ee cour of the : 
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ae United States ennounced this tule. statutory construction to. be see 
— that— | ror: | bauer tae | 
me ‘where a “statute is. susceptible of two constructions, by one. of. -which- erave. Cre 


~ and. doubiful constitutional questions arise and by the other of which, ae Soe 
—- questions are avoided, our duty is to adopt the latter. : . | 


This: rule was. accepted and applied in Addy oe ve United tite cata. § 

States, 264 U. S. 239, 245 (1924), and Federal. Trade Comaission.v.: 

American. Tobacco Company, 264 U.S. 298, 307 (1924). Inthe more 
recent case of Missouri Pacific Railway Company v. Boone, 270 U. S. ie. ia te 


466, 471 (1926) the rule was recognized as well settled : 


“The action, if so construed (as: contended for) would, at least, raise a’grave. 
- and doubtful constitutional question. ‘Under the settled practice, a construc- _ 
| won: which. ‘does so will not be adopted, where some other is’ open to us. | 


Tf, therefore, the Act ot March 4, 1933, admits ofa construction _ 


a which avoids the constitutional question indicated above, then such ‘i . oS 


z construction must. be adopted. — | 


| sis aeaiations of the imei, cad peers hininy of the Act = 
of March 4, 1933, shows that the primary legislative intent was to. 
authorize modifications of those Indian timber sale contracts which 
did not specifically provide. for price modifications. It. does not — 
reveal any intent to hedge modifications provided. for ae contract 
with the requirement of the Indians’ consent thereto. _ | ah 
Most of the Indian timber sale contracts do not contain the pro- 
- vision for reduction of stumpage prices which is contained i in apph- 
cant’s contract. Most. of the Indian timber sale contracts do. con-_ 
tain provisions for periodic: and .automatic increases of stumpage 
prices. When the economic depression overtook many purchasers i 
with contracts. under which the stumpage prices were high and were — 
automatically becoming higher and under which there were no con-— 
tract provisions for price reductions, then, because of the depressed | 


— lumber market, logging operations. on many Indian timber units an 
i ceased. With the. cessation of. logging the income to the. Indians £2 


- from the sale of their timber ceased. 


The situation thus created. was one in Sd eenteeet aeaae: ' tt 


* ole would work to the mutual benefit of the parties concerned.” The — eh 


| purchasers, of course, would. gain by any reduction. The Indians on 


~ would gain by peduetione of stumpage prices great enough to enable. : 


_ the purchasers.to resume operations, since the contracts so modified 


es would realize more income for the Indians than would cancellation - | 


of the existing contracts and execution of new ones in Prue: depressed 
buyers’ market, | : 7 ete 
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. Since: price. reductions in. ee sont without provision. there- | 
_ for would be to the advantage of the Indians, the Secretary, of the 
Interior, in order to determine his. authority in the premises, re- 
quested from the Comptroller. General his decision on the following. 


; aa 


(1) Has this ‘Department. authority to: reduce ; the. Meumiow eas prices on con 
a acts. for the purchase of Indian timber where ‘it. appears that such reduction : 
would be. to the advantage of the Indians entitled. to. the proceeds from such © 
sales, where, the contract does not specifically. proy ‘ide that the Commissioner 
; of Indian Affairs or the Secretary of the Interior may reduce prices? _ 

' (2) If the Department is not: authorized to reduce prices aS appears to’ it 
just and necessary, | would the consent of the Indians of. any tribe, as expressed 
by the majority vote of an. assembled council, operate to. authorize a revision 


of contracts, upon the theory that all parties to the contract or having any 


beneficial interest in. it have agreed to: a. revision? 


The Comptroller, Gener al in. his decision of December 1%, 1981, ie 
_.gwered both questions in the negative, stating that the: authority in 
| question could derive only from express legislation. His opinion 

-was-limited to consideration of the questions submitted to him; . it 
did not purport to deal with those contracts ‘waich include provisions 
for reduction of prices. - 7 
bay ‘inally, the necessary legislative authority was serene? by Con- 
gress in its Act of March 4, 1933." | 

It is true that some statements of Ge siet appearing in Abie 
legislative history of the act are general, to the effect that the bill. 
then being debated required consent of the Indians involved to. any 
modification of Indian timber sale contracts. But these statements 
were made with reference to the modifications. which the pending bill 
authorized and directed. Examination of the Congressional Record 
not only shows that. the legislative debates on this act were pri- 
- marily concerned with those contracts which did not provide for. 
price reductions and with the proposed authority to modify those 
contracts, but also shows that there was no legislative intent to re-— 

- quire one at of the Indians to modifications of stumpage prices 
eS effected pursuant to express contract provision therefor. Congress 
was concerned with creating authority to modify, not with condi- . 

mene authority already existing. | 


It should also be. noted that the memorandum of the’ oiianis be 


_ sioner of Indian Affairs, which was incorporated into the reports of | 

- both legislative committees on Indian Affairs and which formed the © 

_ basis of much of the legislative debates, was concerned only with | 
_ the situation created by those contracts, which made no provision for -_ 

_ price reductions. This memorandum specifically refers to and quotes. _ 
from the Comptroller General’s decision of December 17, 1931, in’ 

_ explaining the necessity of legislation for relief from the sitgntion 
created by high contract stumpage prices and’ the depressed lumber | 
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eaiees ‘The limited scope. of. this Comptroller General’s decision; Lasee 
~~ has been indicated above, _ , 


The background and au. history oF ihe: nee as. etidicated © 


_ above, are not inconsistent with a statutory construction which leaves 


eoatraer modifications effected pursuant to contract provision there- | 


as for unhampered. by the act’s required. conditions. | 


Although the language of the Act of March 4, 1933, is = hrond in 
scope, it does not purport to establish the conditioned authority and 


. direction given therein as the exclusive. means of modifying Indian 
timber sale contracts. It undoubtedly includes within its purview 
contracts which by their own provisions provide for modifications 
- of stumpage prices. It cannot be doubted, I believe, that. stumpage . 
price modifications of such contracts effected by the statutory means 


- would be valid. The statute does not, however, make its authority 
and direction exclusive. No such exclusivensss 1s expressed i in. the © 


language of the act; nor is it implied: | With reference to those con- | 


tracts which ae provisions for reduction of stumpage prices, the 
act is to be construed as furnishing + an additional means 3 modifi- 

cation. — ae | | 
‘Different construction ise is Satats orld do wots to its plain | 


_ purport. ‘It authorizes and ‘directs the Secretary of the Interior, tan 


7 with the consent of the Indians involved and the purchasers, to. 


modify then existing contracts. The act is not self-operating. It. 


does not purport, by its own. operation, to modify. the contracts in — 


any respect. Yet, if construed to require consent of the Indians to 


| any modification ad thereby to alter the price. reduction provision — 


in applicant’s contract, then the act itself operates to modify the 
contract. In all probability no purchaser. would consent to such a 
modification. of his contract.: In my opinion the act, which merely i 
~ authorizes and directs the Secretary of the Interior, with the consent 
of the Indians and, the purchasers, to modify Trdian timber sale con- 
tracts, cannot properly be construed to modify, by its own operation: af 
and without: the consent of the purchaser, a. contract provision for ae 
price reduction. | | 
_. For the reasons herein set forth, ‘it is “my opinion that the Com: - 
‘missioner of Indian Affairs may consider the Washington Pulp and, 
Paper. Corporation’s application for reduction of the stumpage prices © 
in its Makah tribal timber contract. and may reduce said stumpage 


prices pursuant to the pertinent contract provision, notwithstand- 7 


Ing the required conditions of the Act of March 4, 1933. The 
_. Solicitor’s opinion of August, 8, 1933 ata in so far as it. is 
= inconsistent herewith, is. s hereby. overruled. 
ee tS 
Haroip ies Tere 
ee ae a the Interior. 
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SOIL. “EROSION SERVICE—CONTRACTUAL AUTHORITY OF THE a 
_ UNITED STATES—PURCHASE OR PROCUREMENT a alee coM- | 
» PETITIVE ce ass | 


“Opinion, March 31, +1934 


UNITED Srarms—SUePLIES: AND Sonvrors—PuocusmMent Wrrnour Compnmiriva a 
| Brnpine. 7 ee eS 7 : 

“ Services and suppliés may be procured: on. behalf of an eatiblishment of the 7 

United States Government without competitive bidding in instances where 

\, . gpeeial skill and. experience. are more important - than a “low price: and it: , 

.. is believed these cannot. ‘be assured by competitive bidding. ; | 


: Sor. ERosrow Smavica—AurHority FOR ‘PURCHASE OF Supprims—Purcs ASE WITH- os 

OUT: COMPETITIVE Brppine—ConTn: ACT WITH STatTE INSTITUTION. Se 
The Soil Erosion Service of the United States has authority to enter inte . 
. ane agreement with a State. administrative. institution for the supplying 
- of material needed in connection with. the checking of soil erosion. | 


Sor, Erosron Smevron—Contracrua, ie, _ AUTHORITY —AGREEMENT WITH Starz ' 

INSTITUTION. : os a . 

An agreement between the Soil Erosion Service of the United States and a 
State forest commission whereby, for a cousideration, the latter is to 
~ produce and supply trees — oor the former, pORsceses the essential elements 
of a valid contract. . » 7 


Mancoro Solicitor: : | : _ 
There was submitted foi my opinion me fiicetion: whether the — 


Séil Erosion Service has authority.to enter into contract with the ce 
State Forest Commission of South. Carolina for the production of 


trees for the use of the Soil Erosion Service in connection with the 
- Tyger River Soil Erosion Control. Project 1 in South. Carolina, under 
the: terms and conditions’ set forth in the memorandum of agree- — 
~ ment accompanying the request. It was further requested that I 
submit a sugg gested form of contract ee the substance oe the 


eet ae said. ‘agreement. 


~The State Forest Ri ae ag crees to ee availatle the un-— 


a planted: portion of its nursery facilities to produce such planting 


stock as the Tyger River Soil Erosion Control Project may desire 
and: for which seeds may be available. The said Forest Commission — 

_ further agrees to supervise the work, buy the necessary materials, — 

and raise the planting stock suitable for planting, and to provide that ~ 


ae ‘stock for the South Tyger River Erosion Control Project at the _ 


cost of production’ in accordance with an attached budget, which | 


is limited to the expenditure by the Soil Erosion Service of $10,000, - : 


and which presupposes the use of Civilian Conservation Corps labor | 
in the preparation of beds, sowing of — weegua 7 care or nur- — 
sery, and egenreny _ Be gta : : 7 
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"Apparently; no ‘actual expenditure of money ee the State Forest 7s 


= Commission | ds. ‘contemplated, but it is to prepare specifications for “a 


the necessary equipment, material and. supplies, whereupon the Soil | 


a Erosion Service -will prepare bids and. make the purchases not to ee 


exceed the total of $10,000. ‘However, there is.a paragraph in the - 
7 proposed agreement which seems: to recognize the possibility: of con-. 


“ tingent circumstances which might } cause the total cost of production "digs 
to exceed: $10,000. ‘Such. excess cost, if any, is ‘to be borne by the | 


Forest Commission.. No payment for ‘trees is to be made by. the. 
_ Soil Erosion. Service until trees have been delivered to the full 
amount. paid i in by the Soil Erosion Service at the rate of $2.00 per 
thousand. After that condition shall have been met, the Soil Ero- . 


gion. Service agrees to pay for the trees. delivered. in. the spring of — | ee 
1935 ata price per. thousand which will represent in the total the = 
difference between the amount of pills honored and the total cost of _ 


. _ production, As I understand this provision, the Soil Erosion Serv-_ | 
~ Ice will receive 5,000,000 trees for $10,000, if it expends that amount. 4 
‘After that number has been received, the rate per thousand will be ~ 


| ; ‘proportionate to the total cost of production. 


It is further provided that title to. all. atecind aad: ene : 


purchased by the Soil Erosion. Service, as above recited, -will-rest 
_. with the State Forest Commission at the conclusion of the project, _- 
after the cost of same has been liquidated: through delivery of trees 
in: accordance with the’ terms of the agreement, It i is. also provided a. 
a that. if additional: trees be needed by the said project after the spring — 
‘ of 1935, they. will be provided by the said State Forest. Com- 
~ mission at production cost only, including no costs for a _ 


_ improvements. | a 
Apparently, the. ‘main question concerning aes an opinion is 
: desired 3 is whether. these. services and supplies. may be procured by 
# contract rather than by competitive bidding in the manner provided 
_ by section 3709, Revised Statutes (Tit. 41, Sec..5, U.S. Code). That 


we 4 7 section, as contained i in the United States Code, reads as follows: 


Except. as otherwise. provided by law all purchases and contracts for sup- : 


plies: or services in. any. of the departments. of the. Government. and purchases 


, Of Indian supplies, except: for personal services, shall be. made by advertising ae, 


: a sufficient time previously for proposals. respecting the same, when. the public 
exigencies do not. require the immediate. delivery of the articles, or performance 
of the service. “When ‘immediate delivery or performance is. ‘required by the. 


/ - public exigency, the. articles or service required | may be- procured by open 


purchase. or contract, at. the places and in the manner: in which such articles - 


are usually bought and sold, or such services engaged, between individuals. -_ 
| ~The ge General (10 ae “A. G., He, ; speaking of this require- 4 
: ment, said.:: | 


: But although this policy is s certainly desirable. in all cases, there: are. ooee some 
3 to which mt can hot: ‘well be BDDNED:: ‘Such are contracts: for services which . 
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require special skill: and. experience. - In fics: cases . it may be- of. more 


3 importance to-the Government to secure ability and knowledge competent to 


the work to be done than to have that work done cheaply. It would not do, 
for. instance, when. the Government needs a lawyer to. aid in the trial of one 
of her lawsuits, to. advertise for proposals from gentlemen of the bar of the 
| terms on which they would agree to be retained. .To accept. the cheapest offer 


- in-such a case ‘would probably. be much the dearest bargain in the. end.. In all = 


contracts for service which presupposes trained skill and experience, the public 
officer who employs the service must be allowed to exercise a judicious dis- 
| crimination, and to select such as, mt his judgment, possess the - required : 
qualifications. | z 7 
_ Again, in 17 Op. AG. 84, it was ‘held thing the provisions sof section 7 
8709, Revised Statutes, were not, applicable ‘where conmperation as 
to the article needed is impossible. | | 
_ . The Acting Comptroller of the Treasury (2 Comp.. Dec. 185), in 
| ‘considering the services of a specialist i In scientific research, engaged 
by contract, said: neg Ee | | i 7 
‘Inasmuch as it clearly. appears tat iia etal part. of the services to be 
performed in connection with these timber tests. is of a scientific . character, 
' for which the personal services of Professor Johnson are necessary, I am of 
~the opinion that in expending this money, so far. as. his. expenditures. are con- 
| cerned, no advertisement as provided in section 8709 is required. | 
This is a cooperative arrangement between the State authorities 
‘and the Soil Erosion Service to meet the special needs of the soil 
erosion program in the State of South Carolina. The trees are to 
be produced under conditions thought to be most: likely to provide 
suitable supplies for planting in that. section, under supervision of 
experts specially selected on account of training and experience in 
‘that science. I see no legal objection to the, agreement in this 
respect. ee | : ; 
~ An unusual item: in: ae agreement is the provision whereby the 3 
permanent improvements, consisting of the drilling and casing of a 
well, engine for pumping, lumber for screens, and other equipment 
: auired: in the enterprise, are to be left as a part of the nursery and 
become the property of the State Forest Commission. I find no 
legal objection to this arrangement, as it ‘merely serves as recom- 
pense to the Forest. Commission for carrying out its part of the 
agreement. | Presumably, administrative judgment has been exer- 
cised and the conclusion reached that the arrangement will provide | 
a dependable supply of sultable trees at a » reasonable cost to the Soil 
Erosion Service. a ay | 
~The agreement could be drawn i in a more. stereotyped ia legalistic 
form, but as it is supposed correctly to represent the intention of the 
parties, it is perhaps best to leave it as it is drawn rather than run - 
— the risk of ReUier PRCtauOn in changing it. 7 7 


% 
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- There is, ms eeven® a: statutory provision Seiten must a inserted a 


| in all: contacts: ‘See. Section 22; Title-41, U.S. Code. This provi- | 
. sion may be. added to. the form submitted, as follows: a 


It is understood: and agreed that no Member of or Delegate to Congress shall — 


be: admitted to any share or pert of this: soe or to any. benefit to arise. 
. hereupon. , oie 7 er Se 


‘LT understand that proper authority to contest a instructions in 


“ éonnection therewith are being prepared for the Soil Erosion Serv-. ue 


ice pursuant to the ao of Section 19 and other provisions | 
‘of Title 41, U.S. Code.” cae | a Aas 
"Approved: 
UT. A. wits: 


| Pirst sade stant Seorctary.. 


_ ELECTRICAL CONSULTING ENGINEER, INDIAN IRRIGATION 
SERVICE 


- Opinion, Apr “ih 4 ee 


oe Smivrom—TneATiON. HIGINEERS—SALARy—ActT OF FEpRUARY 28, 1929- 7 
| PUBLIC Works FUNDS, Natron AL: INDUSTRIAL RECOVERY. ADMINISTRATION. 


“The limitation on salary of the consulting. engineer of the Indian Irrigation. 


"Service, provided by the Act of February 28, 1929 (45 Stat.1406), is with- 


out application to. salaries paid from. funds allotted for construction work 
by the Administrator of Public Wor kg: from funds made available under the 
terins of the National. Industrial Recovery Act. | 


INDIAN Service—-Hwernemns—ACT OF Fesruary 28; 192) —Mharovaces UNver - 
- PusLio Works FOUND. ; | 


‘The restrictions imposed by, the. gpecials act of. Congress of. Bebruary: 28; 1929. 


(45 Stat. 1406), authorizing. the Secretary of the Interior to employ engi- 


neers and economists. for consultation purposes on. important reclamation 


work, apply only to employment ‘authorized by. that act, and do not bar the. 


establishment of new or additional positions in the. service and payment 
therefor from. funds allotted from. the. Public Works fund. 


—_ INDIAN Smrvice—RECLAM ATION—PUBLIC. “WorKS Funp, Narrowax Lnpusrarar pater 
RECOVERY ADMINISTRATION—REQUIREMENTS. ) | 


~The employment of consulting | engineers in the Indian Reclamation: Sian 7 
where compensated from. the Public Works fund of the National Industrial 


ae Recovery Administration, must be in conformity with the Executive order ae : 


.. of: November 18, 1933, or me By eSeinCa On Act of 1923 as amended. 


ec Solicitor: 3 eat ey = | 
You [the Secretary of the. Interior}. ae Peer to me for 


opinion a question propounded by the Conimissioner of Indian Af- 


. fairs concerning the salary of an electrical consulting engineer. The 
allotment. of Public Works funds has permed: a. great increase in 
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needed lestiieal work of the Indian Irrigation Service For ‘sev- . 


eral years it has employed a: consulting engineer at. a. salary of $35. 


per day, limiting the expenditure to $5,000 per annum in accordance =. 
with the terms of the act of February 28, 1929 (45 Stat. 1404). 

During the time from J uly 1, 1983, to January 1,1984,thesalary paid = 

to the consulting engineer amounted to $2,808 F 5. Tf the limitation 


of the act of February 28, 1929, applies, there is left a balance of. — 
- $2,191.25 for salary of the: consulting engineer from January 1. to. 
od nk 1, 1934, an. -amount sufficient only for 6214 days of employment. | 
The funds being expended by the Indian Office for the employ- 
ment of the consulting engineer are: those obtained by allotments 
~'made pursuant to the National Industrial Recovery Act. The Indian 
Office desires authority to pay its. consulting engineer. more than 


$5,000 during the fiscal year 1934. 


Therefore the question arises whether the limitation on sniey 
: provided by the act of February 28, 1929, applies if the funds from . 
‘which the salary is paid are allotted for construction work by the 
Administrator of Public Works from funds made available under 
the terms of the National Industrial Recovery Act. 7 

_ The act of February 28, 1929 (45 Stat. 1406), authorizes the Sécre- 
tary of the Interior to employ for consultation purposes on important 
reclamation work five consulting engineers, geologists and economists 
at rates. of compensation to be fixed by him but not to exceed $50: 
per day, provided that the total compensation paid to any engineer, 
‘geologist.or economist. during any fiscal year shall not exceed $5,000. 

‘Section 201, subdivisions Cs and Ve) of the National Industrial 
Recovery ‘Act, provides: Me 43 

(b) The Administrator may, without regard to ‘the civil service ‘laws or 

‘the Classification Act of 1923, as amended, ‘appoint: and fix the compensation of 
such experts and such other officers and émployees as. are necessary to carry 
out. the provisions of this title; and. may make such expenditures (including 


expenditures for personal services and rent at the seat of government and 
elsewhere, for law books and books of reference, and for paper, ‘printing and _ 


. pines) as are necessary to carry out the provisions of this title. 


ey AML: ‘such compensation, expenses, and allowances shall be paid out of - 
= funds made available by-this Act. <r 3: aie 


The provisions of subsections Oy and. (c) above quoted. have | 


te been interpreted by. Executive Orders Nos. 6440 and. 6554 and by 


the decisions of the Comptroller General. The Comptroller General | 
: states, in his opinion dated February 20, 1984, A-52844, that: 


"Executive Order No. . 6440, . dated November “418, 1988, - the provisions ee. 


| .. ahiicle were extended to other emergency . agencies : by Executive. Order No. | 


6554 of January 10, 1934, vested: ‘the authority’ and: imposed the. duty and re- -_ | 


» Bigel e sponsibility of fixing salary rates in ac cordance. with its provisions ‘in the — vee 


: ee heads of the agencies or establishments concerned. And the: de- | 
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ao cisions. of this office hereinbefore mentioned . were intended to. require hat. 


“the heads of the regular departments or establishments, in. fixing the rates of 


"compensation: of officers - and .employees tobe paid from. funds allocated under. 


the provisions of the National Industrial Recovery Act, to fix such rates. in a 


accordance: with either the. regular classification — schedule or the ‘schedule 
! prescribed in Executive Order No. 6440 of November 18, 19383. as 
‘Where. the personnel of.a regular establishment of the. iGoveratiant to which 


emergency. funds have been allotted. is: subject . to. the Classification . Act, as. 


amended, and . the allotment. has been made for performance of work, similar 


. “to that performed by the regular force,’ the head of the regular establishment 


has. an election in fixing rates of compensation for the emergency ‘positions. 
- either: under the aeceuler classification eoaaras or. opuESuant, to ‘the Executive - 
Order. | ; : a, td 
| Consequently, if the duties of. ine Senition cde an 1 emergency eionian ks are 


-to be the same-as the duties of. a regular’ ‘position in the same establishment = 


which | has -been regularly classified | in accordance with. the. Classification. Act, | 
as. amended, the head ‘of. such establishment may fix the compensation for. the | 


emergency position at the appropriate. rate under the regular classification ye 


schedule by the established ‘procedure. for creating | an additional position, 9 
Comp. Gen. 101, or may fix the compensation at the. corresponding rate: scheduled. 
in the Executive Order of November 18, 1983—subject in either instance to the - 
percentage reduction applicable to regular paar under the act of. March 
20, 1933, 48 Stat. 12, a : 

. Where the duties. of - the. emergency 7 position are not. to be the same ‘as ‘the: 
- duties of a regular position previously classified under the Classification Act as. 
amended, then such emergency position may be’ regularly classified in accord- 
ance: with the Classification Act: as amended or else the compensation. thereof 
may be fixed. by the head ‘of the department or establishment | concerned in. 
‘ accordance with the ye ouAStOUe of ixecutive Order No. 6440. of November 
18; 1933. os | 
‘The provisions. of. ixecutive Order No. 6440" are nis only i positions 
. at the seat of Government and in the field of a character which, if in the 

: regular service would be subject to’ classification. under the Classification Act as 

amended, and therefore, do not apply. to. laborers, mechanics... 


- Consideration of thé statutes, Executive. orders, aid decisions of 
ihe Cc ‘omptroller General leads me. to. the conclusion. that. the restric- 
tions: imposed by the: special act, of: February 28, 1929, apply only to” 

: employment. authorized by that act. When the limitation of expendi- 
ture has been reached thereunder, no further employment may be 
made. under that act... This, however, is no bar to the establishment . 
of new. or additional positions in the service and the payment, there- 

for from funds allotted: from. the Public. Works fund... Such addi- | 
tional positions would be entirely independent ‘of the act of Febru- | 
ary 28, 1929;-which could not be ‘invoked either to authorize the —_ 

“payment of. $50 per day, or to limit the number of employees or the 

- total amount that’ may be paid to stich employees within the fiscal — 

year. The new employment, however, must. be in ‘conformity with 


. ; the Executive order. of. November. 18, 1938, or the. Classification. Act | 
* “of 1923, as” amended. 
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The highest rate of. ‘compensation that may be paid: ander the 


7 "Classification. Act is $9,000 per annum or ae per day, aa to ‘ 
deduction required by existing law. : oe 


Therefore, it is my opinion that a new position or new penton! 


may be established at an appropriate basic rate subject to the deduc- — 
tion: provided by section 2, title 2 of the act of March 20,1983, as 
amended, and that compensation therefor may be made from. funds . 


under the National Industrial Recovery Act. 
Approved oe a 
» Oscar L. Crarman, 
Assistant Scoretary. ? 


CONTRACT WITH CITY OF SAN DIEGO IN CONNECTION WITH ALL- I. 
: AMERICAN CANAL a . 


Opinion, Apr i 45, 1984 


| Warens AND “WATER Rrewrs—Bovurpr: Canyon Proyecr ee OF a 


‘SECRETARY OF THE INTERIOR. ; 

: Nowhere in = the Boulder Canyon Project ae (45 Stat, 1057 - is. ere: any a 
specific limitation upon the discretion of the Secretary of the Interior: in 

_ determining the use to which the All-American Canal shall be put. other 
than the specific direction that the water carried therein ‘shall be for the 
reclamation of. public lands and for other beneficial uses. exclusively. within 2 

- the United States. , a oar 


: Warens AND WATER Rreurs—Consmeverios OF " Srarurns—Boutpee Canvor 


- PROJECT ACT. 

Use by the city “of. San Diego, " Chlitoraia, of water abiaiued from the Cait | 
American. ‘Canal, will be, in the’ language of the Boulder Canyon Project - 

—  Aet, a: beneficial ° use and’ exclusively: within the United States, and accord: 
_ . ingly, a contract made by the. Secretary of the Interior with the city of San. - 
= ‘Diego, whereby the carrying capacity of said. canal ‘is to pe increased; the 
‘work to be performed by the United States with provision made for repay- 
ment of the cost by the city, is ‘permissible under. the terms of the said act. 


WATERS’ ‘AND. WATER RicHTs—s ALL- AMERICAN CaNnat—BourpEr CANYON ‘Proseor: 
- ACT, | , 7 ppt, as 
Authority to apiieaek to daliver: water from a anal to be: eoneeructed ef <4 
necessity carries with it authority. to contract.for a canal capacity. sufficient 
to carry the’ water ‘to. pe delivered. in ;addition to" any: other water ‘to be © 
carried, aE said canal is to carry: other water. " 


‘Warns AND WATER: Rrawirs—Bourper Canyon Provecr Act —RemmnuRsement 
OF THE UNITED STarTEes. — | | 2 
Since the Boulder. Canyon ‘Project Act provides that. reimbursement to the 

_ Government for outlay for the canal and appurtenances provided by the 
~ aet shall be “in the manner provided in the Reclamation law,” payment 
in advance by the city of San Diego is not. required but, instead, the plan — 
followed in the Reclamation Service, namely, payment without interest 

: extending over a period not bo exceed 40 Tare, is acceptable, | . 
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Macc Solon? a | | Bats 
On February 15, 1933, a neauch was ee beewenn the: United 
States and the city of San Diego, California, whereby the United 


States. agreed to store in the reservoir’ created by the Boulder Dam 
in the Colorado River, for the beneficial consumptive use of the city, — 
112,000 acre-feet. of ae per annum-and ‘to release the water from _ 


time to time as required by the city and deliver it at a point in the i 

Colorado River immediately above the Imperial Dam. _ i 
— On February 20, 1984, the city filed an application to hace the | 
‘United States construct: fe its benefit and at its cost, under the pro- 
visions of the Boulder Canyon Project Act (45 Stat. 1057 ), carrying 
capacity in the All-American Canal ‘for. 155 cubic second-feet of 


| water. It is the desire of the city that the: water, for which it con~ 


tracted. on February 15, 1933, be carried. through that. canal to its 
western terminus, a point fiota which the city can more easily trans- 7 
| pos the water to its ultimate destination. 7 os 


“You have asked whether, in my opinion, the Spcrétairy of thie Foie —- 


-. rior has authority to inal the contract with the city of San Diego, = 
for increased capacity in the All-American Canal, with. a- provision . 


for the repayment of the cost of such additional construction in 40 


annual installments without interest, or whether the contract must 
require the city to pay in advance the money seca | to. cover ae 


a cost of the: increased capacity in the canal. 


‘It is my opinion that the terms of the. Boulder. ‘Canyon: Piojeck a 
Act, supra, give sufficient authority for the execution of this con- 
tract with a provision for repayment by. the city 2 in £0 annual install- 
: ments without interest, - | 
| Nowhere in the act is'there: any to imeatone ‘upon the dis-. 
eretion of the Secretary in: determining the use to which the “All 
American Canal shall be put other than the specific direction that. 


_ the water carried therein shall be for the reclamation’ of public lands ~ | 


and other beneficial ‘uses exclusively within the United States. Use 
of this water by the city of San Diego is a beneficial use and. will be. 
ae wiht the United States. th section 5 of the act it 8 | 


a provided 


That the: Secretary of ‘the. Interior is: hereby: authorized, ‘under such general 
regulations as he. may. prescribe, to. contract. for the ‘storage of water’ in’ said 


_ reservoir: and for thie’ delivery thereof at. such points: on. the. aes and on. said ae 


canal as. may be agreed’ ‘upon for irrigation and domestic uses, oe, 


| The reservoir there referred to is that created at the Boulder Dam, . 
and the canal is the All-American. Canal. It is my opinion that, . 


under such statutory provisions, the Secretary of the Interior is fully 


authorized to enter into a contract with the city of San Diego for 
the delivery o of. the water from the ° Boulder Dam Reservoir, for which 
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it fas already earl, at any point 0 on i the All ‘American Canal, | 
The western terminus of that canal is such a point. — * 
| The authority to contract ‘for the delivery of the water on Sis 
- nal must, of necessity, carry with it the authority to. contract with | 
the city for capacity in the canal sufficient to carry the water to be. 
delivered in addition to any other water to be carried. . 7 7 


- Such.a situation was under consideration when, on Detsnbee 1, i 


1932, the Secretary of the Interior entered into a contract with the | 
| ‘Imperial Irrigation District, whereby the United States agreed to 
construct. the Imperial Dam and the All-American Canal and ap- 


purtenant structures at a total cost to the district not to exceed 


— $88, 500 ,000; which i is to be. repaid to the United States by the district 


in not more than. 40 annual. installments. In Article aE of. that con-: : 


tract the United States expressly reserved the right to increase the _ 


capacity of the works and contract for such increased capacity with. 
- other agencies, each such agency to assume such. proportion of the. 
total cost of said works, to.be used jointly by such agency and the 


ie! - district, as the Secretary of the Interior may determine to be equit- 
able and just.- In such ‘case the district’s financial obligation under 


the contract shall be adjusted accordingly. It was thus recognized 
by. the administrative officers. that contracts could be. made by the 


United States with other- agencies for enlargement of, and for an: 


interest in, the irrigation works for use jointly with ae Imperial — 


apt _ Irrigation District, and that the cost to the district would. be adjusted 


on a fair basis; god it was also provided that any agency thus con- — 
- tracting would be. required to bear its ee ee share of the 
— cost of operation. and maintenance of the works. | | _ 
_. ., Upon what, terms is the Secretary. authorized to contract fon the 
= # payment by the. city for that excess capacity in the canal? — 


Section 1-of the Boulder. Canyon: Project Act provides, among oo 


‘other things, for the delivery of stored water for reclamation. of 
public lands and other beneficial uses. exclusively within the United 


States, and the Secretary is authorized to construct, operate, and 
“maintain.a main canal (the All-American Canal) and appurtenant 

structures located entirely within the United States, connecting. the - 

‘Laguna Dam, or. other suitable diversion dam, with. the Imperial ie 


and Coachella Valleys i in California, the. expenditurés. for said main 
canal and appurtenant. structures to be reimbursable as provided in 
: the Reclamation. law... -_ 
Tn. subsection AB) of section 4 o the act, there is the following 

“provision: | 7 Pa Hse | | ie 

. Before any money is. appropriated for ne construction. of said. main “canal: 7 
‘ and appurtenant structur es to. connect the Laguna Dam with the. Imperial and 


Coachella. ‘Valleys in California, or any construction work is. done upon said 
eanal or contracted for, the Secretary of the: Interior shall. make provision 
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for. revenues, by contract or. yelietias adequate’ in. his judgment to insure 7 
. payment of all-expenses of construction, operation, and maintenance » of said -: 


a main canal and peeeenees structures in the manner provided in the: recla- ee . ne: 


: mation law. : 


These provisions of the act aN the ‘general authority of the. - oe 


- Secretary and also prescribe the manner in which he may contract 


for reimbursement of the funds. expended to create the necessary es 


= capacity in the canal. The plan of reimbursement is to‘ be that pro-. " 


vided in the Reclamation law, namely, payment without interest 


extending over a period not to ‘exceed 40 years. 


There is no reason to suppose. that. Congress intended to ee a 


a 1 municipality, such as the city of San Diego, in a position different 
from that of any other agency which might properly contract to — 
take delivery of water at a point on the canal, or that Congress 
intended to deny to such a municipality the opportunity to make _ 
repayment, on its proportionate amount of the construction cost of — 

the canal, over a 40-year period without interest. Nothing. in the 

| Boulder Canyon Project Act requires such a ‘supposition ;_ its terms | 

are sufficiently broad: to indicate precisely the. ue intent on 

the part. of Congress. _ : 
That plan, which allows dhe city to rinks. payment in 40 annual 

installments. without interest, is similar to that provided by. law 


in connection. with the furnishing: of water rights to towns on irri- 


gation projects or in the immediate vicinity thereof. In section 
_ 4 of the act of April 16, 1906 (34 Stat. 116), it is provided : | 


That the Secretary of the Interior shall, in. accordance with the provisions 
of the reclamation act, provide for water rights: in amount he may deem nec- 
essary for. the towns established as herein provided, and may enter into contract 
with the proper authorities of such towns, and other towns or cities on or in the 
immediate vicinity of irrigation projects, | which shall have a water right from 
the same source as that of said. project for the delivery of such water supply 
to Some convenient point, and for the payment into the reclamation fund of 
charges for the. same to be paid by such towns or cities, which charges. shall 
not be less nor upon terms more favorable than those fixed. by the Secretary 
of the Interior for the irrigation project from which the water is. taken. 


The act of February 25, 1920 (41 Stat. 451), is an authorization 
. to the Secretary of the Intarior to sell water from ¢ a Federal. irri- 
i gation project system. It provides in part: a oe 


That the ‘Secretary. of the Interior, in connection with thie er anaes ‘ 


* the reclamation. law, is hereby authorized to enter into contract. to supply a 


water. from: any project irrigation system for other purposes. than: irrigation, ; 

upon such conditions of delivery, use, and payment. as. he, may deem | 

‘proper: * #° * , = 2 ae . 3 ee 

it also provides certain Nae eations upon this grant at authority oa 
which give oo rights to water service for. the irrigation of. - 

lands on the project. 7 ee 

| 182662—34—yvor, 5427 
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_ The application by the city of San Diego does not call for delivery 
of water, as the city and county have previously purchased water 
from the United States, but asks for capacity in the All-American | 
Canal so that it will be possible for the United States te convey the 
water purchased by them from storage in Boulder Reservoir from 
the Imperial Dam to the western terminus of the All-American 
Canal. To contract for construction of capacity in the All-Ameri- 
can: Canal, and for the repayment of cost as provided in the Recla-— 
mation ae: would be to follow closely the plan provided by Congress _ 
for towns and cities where water can be delivered conveniently from 
an irrigation project. | 

_ As a result of these considerations, it 1s my opinion that the Secre- 
tary of the Interior can make a aid contract with the city of San 
Diego, California; under the terms of the Boulder Canyon Project. 
Act, by which thie United States will construct, for the benefit of 
the city, excess capacity throughout the entire length of the All-— 
American Canal for the carriage of 155 cubic feet per second of : 
water, and that the contract may provide that repayment of the 
cost of such construction shall ke made by the city of San Diego.in 
accordance with the terms of the Reclamation law, namely, over a 
period not to exceed 40 years, without. interest. 

Approved : 
“Haror L. Icxes. 
~ Seeretary of the I ntertor. 


"FISHING RIGHTS OF YAKIMA INDIANS. AT CELILO FALLS, 
OREGON | 


Opinion, Aprit 5, 1984 


Inpraws—YAKIMA Trrses—FisHie AND GAME Rreurs—Avrorrry OF ‘Sas ‘ 
_. AND FEDERAL GovERNMENTS, RESPECTIVELY. , A 

The power to preserve fish and game within its pordees: is inherent in the | 

sovereignty. of a State (citing Geer v. Connecticut, 161 U. S. 519; Ward vo 

. Racehorse, 163 U.S. 504, 507). | | 


Inprans—RreHtTs or STATHES—FISHING RicHts. | 

The power of each State to regulate fishing in its rivers fueigdes authority 
to restrict the» devices and types of haere which fishermen generally _ 
employ: s, 2% a - , . 

InpraNs—YAKIMA Taras —FIsHiNG Ricuts—Con STRUCTION OF Suarores. 

A regulation of fishing, imposed by a. State, operative on all persons alike, 
reasonably adapted to the preservation of wild life in the waters of the 
State for the common benefit, and not in-its intendment or operation a. 
denial to a privileged Indian’ community of its right to fish, is not violative © 
of a provision Ol a treaty with the. Indians (see 12 Stat. 951 ; 45 ‘Stat. 
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1158) under Saleh they are guaranteed * the right of taking fish at all 
usual and accustomed. places, in common with citizens of the Territory.” 


InprANS—FIsHING Riguts—Treaty—ConsTRucrron OF STATUTES. 


A reasonable construction of a provision of a treaty with Indians guarantee- ~~ 
ing “the right of taking fish at all usual and accustomed places, in — 


common with citizens. of -the Territory ”, does not include. authority » to 
construct what is known as a willow weir or willow dam in the channel 
of the Columbia River, for the purpose of holding the salmon run, and 
in disregard of the State laws and regulations. : 


| INDIANS—YAKIMA Tripes—S1y ATE TaWee AND: | Reeuiations—Tranttry oF 
“INDIANS. . - : an 
A Yakima Indian is not exempt from the general laws of the State of ° 
Oregon requiring a license in order to sell fish caught in the Columbia . 
River and to pay a poundage tax on such sales, when sold at any. place | 
within the jurisdiction of the State. 3 | 
“Marcorp, Solicitor: — _ : 
Certain questions are by the Connieeasy of oe ‘ 
Affairs with reference to fishing rights claimed by Yakima Indians _ 
at, Celilo Falls, Oregon, have been reterred to the Solicitor for 
opinion. The questions are: » | | ae 
I. Whether, under their treaty, the Yakima Indians have .a. right to. constr uct | 
what is known as a “ willow weir ”’ across the Columbia River for the purpose 
of holding the salmon run,., and 
2. Whether the Indians. must comply with the Gea State law requiring ? 


| them. to secure a. license for the purpose of ‘selling fish caught by them i in the 
: Columbia River and to pay a poundage tax on such sales. : oes 


_ Near Celilo Falls, on the Oregon shore of the Cohinbia River, is’ 
a small Yakima village called Celilo. For many generations the _ 
- Columbia River at this point has been a usual and accustomed -fish- _ 
ing place of the few Indians who have made their homes at Celilo — 
and of other members of the tribe. Celilo is not within the Yakima 
Reservation but is upon a seven-acre tract owned by the. United 
States. In 1929,. Congress placed. this tract under the control .of 
the Secretary of the Interior “for the use and benefit of certain 
Indians now using and occupying the land as a fishing camp site.” 
(45 Stat. 1158.) - 

The treaty between the United States and the “Valens (usually 
designated Yakima). Nation of Indians was concluded January 9, 
1855. (12 Stat. 951.) Article 3. of that treaty provides that.“ the 


exclusive right of taking fish in all the streams, where running : 


through or bordering said reservation, is further secured to said 
-confederated tribes and bands of Indians, as also the right of taking 
fish at all: usual. and. accustomed places, in common with citizens of 


the Territory.” The nature of the fishing privilege thus reserved 


‘at usual and accustomed places outside the Yakima Reservation has 
been aoenoes by the bah ere Court of the United States. 
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| It is ‘tee to be doubted that the pow er to preserve fish and game within. its” 
borders is. inherent in the sovereignty of’ the State (Geer v. Connecticut, 161 
U.S. 519; Ward v. Racehorse, 163: U.S. 504, 507), subject of course to any valid 


exercise of author ity under the provisions of the Federal Constitution. It is 


not denied—save as to the members of this tribe—that this inherent power ex- 
- tended over the locus in quo and to all persons attempting there to hunt or fish, 
whether they are.owners of the lands or others. ‘The contention for the plain- 
tiffs in error must, and does, go to. the extent of insisting that the effect of the 
. reservation was to. maintain in the tribe savereignty. quoad. hoc. AS the plain- 
tiffs in error put it: “ The land itself became thereby subject to a joint property | 
ownership and the dual sover’ eiguty of the two peoples, white and red, to fit the 
case intended, however. infrequent such situation was to be.” We are unable 
to take this view. It is said that the State would regulate the whites and that © 


-*, the Indian tribe would regulate its members, but if. neither could -exercise — 
-. authority with respect to the other at the locus in guo,. either would be free to 


destroy the subject of the power. Such a duality of sovereignty instead of 
a maintaining in oo the essential Dower of preservation would. in fact as Le. 

to both. , 7 | - 
 * * * Wedo not think that itis a ‘proper construction of the reservation 
in the conveyance to regard it as’ an attempt either to reserve sovereign pre- 
rogative or ‘so to divide the inherent power of preservation as to make its 
competent exercise impossible, Rather are we of the opinion. that the clause 
is fully satisfied by considering it a reservation of a privilege. of fishing and © 
hunting » upon the granted: lands in common with the grantees, and others to 
whom the “privilege might be extended, but subject nevertheless to that 


r “necessary power of. appropriate regulation, as to all. those privileged, ‘which 


; inhered in the sovereignty of the- State over the lands where the privilege 
was exercised. This was. clearly recognized in United States v: Winans, 198 
U.S. 871, 884, where the court in sustaining | the fishing rights of the Indians — 
on the Columbia River, under the provisions of the treaty. betweel the United 

States and the Yakima Indians, ratified in 1859, said. (referring to the authority 
of the State of Washington) : : “Nor does it”.'(that is, the right of “ taking 
fish at all usual and. accustomed places”) “ restrain the State unreasonably, 
if at all, in the regulation of the right. It only fixes in the land such easements 
as enable the right to be. excrcieed a Kennedy v. Becker, 2a U. 5. 556, 562, 


562-564 (1916). 
_ In accord are the cases of United States v. Winans, 198 US. a 
(1905) ; People v. Chosa, 252 Mich, 154, 233 N.W. 205 (1981). 
follows that a regulation of fishing ampesed by a State, sn | 


| on all persons alike, reasonably adapted to the preservation of wild 


life in the waters of the State for the common benefit, and not in — 
_ its intendment or ‘operation a denial to the privileged. Taian com- 
munity of its right to fish, is lawful, and not a treaty violation. — 
_ This principle permits. a State to. restrict: the devices and types of 
tackle which fishermen generally, including the. privileged Indian 
community, may employ in the waters within its jurisdiction, ‘Ken- 
nedy v. Becker, supra; State v. Towessnute, 89 Wash. 478, 154 Pac. © 
805 (1916) ; State v. Morrin, 186 Wis. 552, 117 N.W.. 1006. (1908). 
The Columbia - River 1s under the concurrent jurisdiction of the 
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i oie of Orceon ae Washineten (10 Stat. 90; i Stat. 383), and 


the power of sack! State to regulate fishing in aie river.is established. | 


- MoGowan v. Columbia Packer? Assn., 245 U. S. 352 (1917 ie Nielson “ee 

. v. Oregon, 212 U.S, 815 (1908). 

_ The first. question. propounded by the Commissioner of Tndfaxt 
Affairs concerns the use of a.“ willow weir ”, a device long employed. 


_ by the Indians to obstruct’ a stream in sich: wise that the salmon _ 

run is directed through a particular channel. The - Commercial _ 

ae Fisheries Code of Oregon. makes it “unlawful for any person or | 

: persons. to ss or maintain i any fish traps, welr 7 F< 4 os 
' or any device * .*. * as mm catching salmon * * a without — 

first having obtained * * 4 license therefor.” Ore. Code. 


_ Ann. (1930) See. 40-508, ‘Bes also: Secs. 40-309 ff. All funds derived — 


® from license fees -are employed under the direction of the State : 
ae Fish. Commission in the. preservation, propagation. and protection of 
fish, the maintenance of hatcheries and related enterprises. Séc. 40— 


105: ~The classification of fishing devices is entrusted. to the State 
* Fish Commission. Sec. 40-115. “Tt does not appear that any regu- 
lation promulgated. by the State. Fish Commission discriminates 
against Indian fishermen. Nor is it claimed that license to employ 
any device has been refused to Indian fishermen. arbitrarily. 
Therefore, answering question. 1, it is my opinion that the Treaty 


of 1855 does not Teserve to the. Yakima Indians the privilege of 


constructing a. “ willow. weir ” in the channel of the Columbia River 
~ at Celilo Falls i in ae of the Dtate: laws and 1 regulations. above 

mentioned... pe 
The second question ¢ concerns fe aie of the State to require the 


. Indians to secure a license for the selling of fish and to require that | 
_ they: pay a poundage tax upon such sales. Such. requirements are 


imposed by the. Commercial Fisheries Code and: operate equally 
upon all persons. Secs. 40-501, 40-515. The privilege. reserved 


in the Treaty of 1855 is expressly defined as.a “right of taking fish.” 
- It can not be construed as an exemption from the general laws ofthe 
‘State taxing and regulating the sale of fish. It does not appear that — _ 
a license has been required: for or a tax imposed upon the sale of 
_ fish by the Indians upon their reservation or‘at any other place under 


the jurisdiction, of the United States. Answering question 2, it is. 


-. may opinion that no Indian may lawfully sell fish at any place within a : | 
- the jurisdiction of the State of Oregon unless he shall have obtained 


a license for that purpose and shall pay such tax as the State may _ 
impose upon vendors. Of- course, any discriminatory treatment of 


_ Indian vendors. in ‘the administration of these regulations would 7 ep 


a be. unlawful. 
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INDIAN LANDS—OIL AND GAs LEASH—RENTAL AND RoyAaLry—ConstTRucrion. 


An oil and gas lease made under authority of section 2 of the Act of May 27, 
1908 (35 Stat. 312), contained provisions that it should run for five years 
from date of approval, which was November 8, 1920, “and as much longer 
thereafter as oil or gas is found in paying quantities ; ” that the. lessee 
should pay as royalty on each gas-producing well $300. per annum in 
advance, to be calculated from the date of commencement of utilization; 
and that, if the gas well. should prove unprofitable commercially, and the — 
lessee desired to retain certain gas-producing | privileges, he should pay a 
— rental of $100 per annum, in advance, calculated from the date of dis- 
covery of gas, on each gas-producing well.. | Held, That no gas well having 
7 produced commercially since the year 1926, the. mere payment by the lessee 
of $100 annually, under the clause of the lease which makes provision for. 
retention of gas-producing privileges in an- unprofitable well, would not — 
- operate to extend the lease beyond the fixed or primary period of five 
_ years, an extension of the lease requiring, as a prerequisite, products of 
oil or gas in paying quantities. ; 


Fany, Acting Solicitor: 

~ You [the Secretary of the Titesont have requested my opinion 
upon a question arising out of an oil and gas lease owned by the 
Deep Rock Oil Corporation on land allotted. to Lannie and Lewis 
Long, deceased full-blood Creek Indians. : 

The lease was made and approved under authority of chon: 2 of 
the act of May 27, 1908 (35 Stat. 812).. The period of the lease, as — 

set forth in the granting clause, is five years from the date of ap- 
proval—N ovember 3, 19290—“ and as much. longer thereafter as oil 
or gas is found in paying quantities.” Section 2 of the lease provides 
for the payment to the lessor as royalty. on oil of 121% percent of the. 
gross proceeds from sales. With ae to gas: wells, section 2 of 
7 the lease further provides: 


| And the lessee Shall pay as royalty on each gas producing well three ies 
dred dollars per annum in advance, to be calculated from the date of com- 


mencement of utilization: Provided, however, in the case of gag wells of small 


volume, when the rock pressure is one hundred pounds or less the parties 
hereto may, subject to. the approval of the Secretary of the- ‘Interior, agree: 
upon a royalty, which will become effective as- a part of this lease: Provided, 
further, That in ease of gas wells of small volume, or where the wells pr -oduce | 
both oil and gas or oil and gas and salt water to such extent that the gas is : 
unfit for ordinary domestic purposes, or where the gas from any well is desired 
for temporary use in connection with drilling and pumping operations on adja- 
cent or nearby tracts, the lessee shall have the option of paying royalties upon 
such gas wells of the same percentage of the gross proceeds from the sale of 
gas from such wells as is paid under this lease for royalty on oil. The lessor . 
. shall have the free use of gas for domestic purposes in hig residence on the — 
~~ leased premises, provided there shall be surplus, gas produced on said premises _ 
~ over and above enough to. oe epetare the same. Failure on the part of the — 
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__ lessee to use @ gas producing well, which cannot profitably be utilized. at the 


rate herein pr escribed, shall. not work a forfeiture of this lease so. far as. the 
same relates to mining oil, but if the lessee desires to retain gas-producing 
7 privileges, the lessee shall pay a rental of one hundred dollars per annum, in 


advance, calculated from the date of discovery of gas, on each gas producing ~~ 


well, gas from which is not marketed or not utilized otherwise than. for oper. 


ations under this lease. Payments of annual gas royalties shall be made within te : 
- twenty-five days from. the date such royalties become due, other royalty pay- - 
ments to be made monthly on or before the 25th day of the month succeeding — 


; that for which such payments is to be. made, supported by sworn statements. 
(Italics supplied. y- 


‘The five-year Secor of the lease ed on Naeembe 3, 1998, ot <e 


No oil had been found. A gas well had been completed April 30, 


1925, with an initial capacity of 3,000,000 cubic feet: daily. Sinall figs 


quantities of gas were sold from the well during the year 1926 and © 
for that year the lessee paid the fixed royalty of $300... No further — 
sales of gas were made and the well appears to have been shut in 
‘since that time. For the year 1926-27 and succeeding years, the 
_ lessee has paid annually $100 under that part of section 2 above, 
giving the lessee the privilege of making such payment for the 
retention of gas- -producing privileges in a gas-producing well the 
gas from which is not marketed or not utilized otherwise than for 
operations under the lease. The Superintendent. for the Five Civ- 
ilized Tribes has refused to accept these payments in satisfaction of 
the lessee’s’ obligations under the lease. He expresses. the view 
that where there is but a single gas well on the premises, the pay- 
ment of $100 for retention of gas- “producing privileges will. not ex- 
tend the lease beyond the fixed or primary period of five years. He 
contends that such a well will continue the lease after expiration of 
the fixed or primary period only where the lessee makes payment of 
the fixed royalty provided for in the lease for a utilized gas well. 
The lessee having failed, after notice, to make: payment in accord- 
ance with this eontention: the ube ena recommends that the 
lease be canceled. | 
The question presented i is. ected dhe gas well drilled and satis 
pleted by the lessee in April, 1925, and the payments made by the 
_ lessee thereon, operated to extend the ce et the fixed period 
of five years. a | 
The lease contains no provision ‘indies aenich it may pe eieded 


Pe Deol the fixed or primary period by a mere money payment, and | 
~ no such payment alone can operate to extend that period. See _. 


United States v. Brown, 15 Fed. 2d, 565. The $100 payment ten- 
dered by the lessee represents, under the terms of the lease, the 
consideration for retention of gas-producing privileges in an un- 


profitable well, the gas from which is not marketed nor utilized other 


_ than for operations under the lease. The provision made for such — 


reba 
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“pa yanenity jhe many ee | in ‘hs isn conte act, is sna 7 


ative only while the lease is alive, without having any bearing what-. 


' soever upon the duration of the lease. The duration of the lease 
is governed. solely by the granting clause, and that clause fixes the 


. period of the lease at five years from the date of approval by the = 


- Secretary of the Interior “and as much longer thereafter as oil or — 
_ gas is found in paying quantities.” The five-year period expired in 
1925, and, if the leasé has been continued in force since that time, it 
ois by reason of the provision “as much longer thereafter as oil on 


nk gas is found in paying quantities.” That provision is a familiar 


one in oil and gas leases and is usually construed to mean not only: — 


- that oil or gas must be discovered but that one or the other must be - 


actually produced. i in paying quantities, otherwise, the lease expires 
by its own limitations. Murdock-West Co. v. Logan, 69 Ohio St. 
514, 69 N.E..984; Detlor et al. v. Holland, 57 Ohio St. 492, 49 N.E. 


690; Gas Co. v. Tifin, 59 Ohio St. 420, 54 N.E. 77; Cassel v. Cie ciate 


198 ‘Pa, 359, 44 Atl. 446; Anthis v. Sulioan Ow & Gas Co. (Okla.) 
203 Pac. 187; Collins v. M t. Pleasant Oil & Gas Co. (Kans.) 118 Pac. 
(B44; United States v. Brown, supra; Union Gas & Ou Co. v. Adkins, — 


O78 Fed. 854, 856. Where, hone gas alone is discovered under a -— | 


lease providing, not for the payment. of a percentage of the gross 
‘proceeds from sales of oil or gas, but a fixed sum as a periodic rental 
for each gas well, there is respectable authority for holding that the | 
“thereafter ” clause is complied with by the completion of a well 
capable of producing gas, even though the product is not marketed 
or utilized. See Roach v. Junction Oil & Gas Co., 72 Okl. 213, 
179 Pac. 934; Summerville v. Apotlo Gas Co., 207 Pa. 334, 56 Atl. 
876; Smith v. McGill, 12 Fed. 2d, 32. The ice involved in the case | 
last cited was identical with that andar consideration. Shortly prior 
to the expiration of the fixed period of the lease, the lessee com- 


pleted a well witha daily production of 750 000 sibic feet. After ~ 


marketing the gas for a few months, the gas pease to flow through | 
the pipe line because of lack of pressure. The lessee then drilled the _ 
well deeper and struck oil in paying quantities. During the period 
the lease was not producing,—a period of about three months—the __ 
lessee tendered payment of the fixed royalty of $800, but the lessor — 
declined to accept the same and brought the suit to cancel the lease 
. on the ground that the lease expired upon the cessation of produc-" 
tion by its own terms. The court ruled that the finding of gas in 


paying quantities within the fixed period of the lease vested the © _ 


‘ lessee with a limited estate in the leased premises for further oper- 
ations in accordance with the terms of the lease, and that such estate © 
was not lost by a temporary suspension in marketing gas while the 
lessee was engaged in drilling the well deeper in an effort to find . 


ae 
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production in the lower sands. While a a temporary suspension 


of production was held not to effect a termination of the lease, the 


- court recognized that the limited estate vested i in the lessee by finding | 
gas in paying quantities ‘ ‘might be lost’ by. abandonment, Imani- 
- fested by neglecting to produce. oil or gas or to pursue the work of 
_ production or further development.” See also Zastern Oil Com- — 

pany Vv. Coulehan, 65 W.Va. 531, 64 S.E. 836; Loach. v. Junction Oil i 


peer Gas Co., supra; United States v. Brown, supra. In the latter. case, 
it was held that the failure of a lessee under a lease like that under 


= further delay.. 


; consideration to undertake development: after disconnecting a fas 

well for a period of ten months was unreasonable and sufficient 4 Mm 
7 ‘itself to defeat a lease conditioned’ on oil or ae peng found | in 

paying quantities. a ae : | | 
_. Save for the year 1926, when some gas was sold’ from the all a 
drilled by the Deep Rock ‘Oil Corporation, that company has made | 
no offer of payment of the prescribed royalty for a well producing — 
gas in paying quantities. The payments of $100 were tendered under 
a provision in the lease relating to unprofitable wells: and constitutes — 
in effect an admission by the lessee that the -well was not producing 
gas in paying quantities. For a period of nearly eight years: there ™ 
_ has-been no production whatever from the lease. No effort has been 
made by the lessee to’ market the gas. nor has it spent a single’ dollar 
in further | development work. The rule of. temporary suspension | 
announced in Smith v. McGill, supra, obviously has no application - 
to such a case, and as it isan undisputed fact that. production ceased 
at some time during the year 1926-27, it is my opinion, upon 
authority of the cases hereinbefore cited, that the lease. then termi- 
‘nated by its own limitations... | 

The holding over by the ee atier termination. of the lease can 
be regarded at the most as creating a tenancy at will (See Cassell v. 
Crothers, supra; Continental Oil Co. et al. v. Osage Oil and Refining 
Co. at al., 69 Fed. 2d, 19). The holding over by the lessee having 


. operated to deprive the lessors of the valuable privilege of leasing 


the lands to others, they. are equitably entitled to retain the payments _ 
_ made by the lessee. as a consideration for its continued occupation — 
of the premises. Tenancies at will, under the laws of.the State of | 
Oklahoma (Sec. 7844, Compiled Ola. Stats. 1921) may be terminated 


- upon.thirty days’ notes’ in writing. A proper regard for the interests 


- of the. Indian lessors meee ie such notice. De ives without - 
Approved: April 19, 1934, 
Oscar L, Chraparan, 3 

_ Assistant Secretary. 
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HAROLD PAUL 


| Decided April 19; 1934 


; Homesteap—RUsIDENCE | OF Mareen ken oF JUNE 6, 1912. 


The expressions “have actually resided” and “ actual permanent residence ” 


as used in sections 2291 and 2297, Revised Statutes, as amended by the act 


of June 6, 1912 (87 Stat. 123), contemplate the DE RTOE EDC of . actual’ 
. residence as. distinguished from constructive residence, _ | 


: Homusteap—“Acruat RESIDENCE - CoNsTRUED—MILITARY SERVICE, 
~. “Actual residence,” under the homestead laws, means physical neeanaticn: of me 


the premises; it means. precisely the ‘same thing as actual inhabitancy for. 
seven months each year, ‘subject to proper credit for military. service. 


Homesreap—_Hommsreapme SINGLE. OR preety — Penson ay Paesence—Parsumr- . 


“TIVE. _RESIDENCE—TEMPORARY ABSENCES. 
_ Where an entr yman is. a Single person without family, the piyaical seaupacion | 
and personal presence ‘must be that of himself; but this Department has 
repeatedly held that the home of an eutr ymau is presumptively where his 
family resides, and absence from the entry of the entryman for the purpose 

. of maintaining his family, though in some instances covering several . 
-unbr oken years, is excusable and does not break the continuity of acai, - 
where his family continued to -reside upon the homestead, : 


| Wairms, First Assistant Secretary: 


This is an appeal by Harold Paul from | a decision of the Oat 


missioner of the General Land Office of October 11, 1983, wherein | 
appellant’s final proof on his homestead entry, Los Aapeles 049617, 


was held not acceptable and rejected on the ground that the entryman | 


| did. not show that he had personally established and maintained 
residence on the land for:the required time. Pag 


The entry was made July 21, 1931. ‘Final. proof was offered 


Noveinber 4, 1982. The entryman was entitled to credit for two _ 
_years’ constructive residence because of military service. It was — 


necessary, therefore, that he show that he established residence and 


| maintained it for seven months during one year. 


The statements in the final proof and supplemental showing of 


-. the entryman bearing on his ola with the residence require- 
ments are as follows: 


At the time of entry and at all times since, entryman has been a 


| anh: of the police force of Los Angeles. On September 1, 1931, 
~ he and his wife went upon the land with a load of jumber, built a 
a habitable one-room frame house 16 by 16 feet, cleared brush and — 


lived in a tent until completion of the house, when they moved into 


__ the house. The entryman’s stay on the land at this time lasted seven. 
days, after which he returned to his duties in Los Angeles, but his 

- wife remained on the entry and made it her continuous place of 
abode until May 15, 1932, being absent only for short periods of a 

~ week or less to obtain medical treatment and obtain supplies. The 
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: entryman repaired. to the land and stayed thereon at. week-ends _ 


and during holidays and vacation. Prior to final proof, five or — 


six acres were cleared. and a well sunk. 185 feet at a cost of, $200, 
~which-well is dry. 7 : me oe 
| The entryman. states that it was necessary. os ss on working i 
| to supply his wife with necessities and to make improvements on — 
the homestead; that he had household goods. at’ the time. of final. | 


2. proof at his address: in Los Angeles. 


The ground assigned by the Commissioner for rejecting the final! 


proof upon the facts appearing is not sound and imposes a condi- ee 


tion of personal performance of residence requirements by a man © 
- owith a family that the homestead act does not require, and is contrary | 
_ to long-established rulings in analogous cases by the Department. 


_ The expressions “have actually resided” and “ actual permanent - 
— residence”, as used in sections 2291 and 9997, Revised Statutes, as 


amended by the act of June 6, 1912 (37 Stat. 123), contemplate. 
the’ performance of actual pds as distinguished from con- 
_ structive residence. “Actual residence ” ,; under the homestead laws, 
means physical occupation: of the premises, It means precisely 
the same thing as actual inhabitancy for seven. months each year, 


— subject, of course, to proper credit for military service. There 


must be a settled and fixed abode, and that to the exclusion of .a 
shome elsewhere. Hazel L. Hartley J ohnson. (On rehearing, 51 : 
L.D. 513); Josephine M. Locher (44 L.D. 184). Obviously, as in 
the cases just cited, where the entr yman is a single person without. ~ 
family, the chyeiedl occupation and. personal presence must be 
that of himself; but. this Department has repeatedly held. that the 
home. of an entryman is presumptively where his. family resides, 
and absence from the entry of the entryman for the purpose of | 
maintaining his. family, though in some instances covering several: 


ae unbroken years, is excusable and does not break the continuity of 


residence where his family continued to reside upon the homestead. 


See Stroud v. De Wolf (4 L.D. 394); Gates v. Gates (7 LD. 38) ; 


= Spalding v. Colfer (8 L.D. 615) ; Thrasher v. Mahoney (8 L.D. 627); 
Edward C. Ballew (8 L.D. 508); Morris v. Sawin (9 L.D. i) 
Ina report of an investigation of the entry May 17, 1938, a special | 
agent found the entryman’ s statements as to residence were corrobo- 


ie | rated by. neighbors. He also stated that entryman was interviewed, _ 
—-. who stated that he purchased. the house at 9015 Hooper Avenue, eee : 


> Angeles, in January, 1926, and that his wife furnished the homestead le’ 


house from the Hooper housé, and lived therein wp to the time the © 
entry was made; and that he. personally, while employed on the 


police force. of the city, continued to live in this house except when 


es _ he went to the entry now and then at week- ends. These statements ar, 
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‘af his agent, of course, ifs impugning good faith or showing fhe: 
to: comply with the rec denies. requirements, do not: warrant. rejection | 

of the proof, unless established after due notice and hearing. 
- The mere fact, however, that the entryman retained his anetelis 


“of his former cone kept: it furnished and used it as his dwelling 


place while engaged | in his duties as a policeman which necessitated - 
his personal presence in or near the city, does not prima facie show 
mala fides. The Department in a great number of cases has applied — 
the rule that the entryman must maintain. a residence on the home- 


stead to the exclusion of a home elsewhere, but an. examination of the 


| facts i in these cases. will show that in the case of an entryman who. 
was married, his family during the homestead period actually resided 
—. elsewhere than upon the homestead. See Bray v. Colby (2 L.D. 78, _ 
81); West v. Owen (4 L.D,-412) ; Van Gordon v. Ems (6 L.D. 492) ; 7 
Anderson v. Tannehill et al. (10 LD. 388) ; Benjamin Chaney (42 
LD. 510); George W. Harpst (36 L.D. 166). Keeping a house in 
si town, to wank the family return from time to time, does not in | 
itself prove want of good faith. Higgins Vv. Wells @ L. D. oe In 
_ this case the Department said: 


; The homestead law is a practical law, ana is SO devised that it may haves —_ 
a practical enforcement. The law itself provides its own "evidence of good 
faith in improvement, cultivation, and residence; if: these exist: as facts, the | 
_ law is satisfied. If the things done on the land are ‘sufficient to warrapt good ‘. 
* faith, we must infer good faith; and we may not go off the land and find a © 


‘fact elsewhere, from which we may infer bad faith. . For example, if a claimant .— 


- has a hundred dollars’ worth of furniture on his homestead, and two hundred 
_ dollars’ worth in a house that he had occupied before he took the homestead, it © 
would be absurd to. infer bad faith from the latter fact. So,. if he owns a~ 
house in a town, wherein he lived: before entering his. homestead, “and which he 
retains and visits periodically for purposes of business. or pleasure, his good | 
faith is not thereby impeached. The extra furniture. and the extra land are — 
~ not for bidden by anything in either the letter or spirit of the homestead law. 


acd ~The law requires that the entryman should personally establish — 
residence (Puette v. Greer, 33 L.D. 417), and he must have the 
greek intent to maintain it as. long as the law requires. Whaley 
vy. Northern P. Ry. (167 Fed. 664); United States v. Anderson 
(288 Fed. 648). -Gibbs._v. Kemy (16 L.D. 22). If his final proof 
Is. sufficient, it is immaterial what course the entryman takes after 


it is submitted, in regard to residing on the entry, and if he elects - 


to abide slssmligne: that cannot be construed as an abandonment of 
the land. McNamara v. Orr. et al. (8: ‘LD. 504, 508) 5. Peter — 


— Graughan (6 L.D. 224). 


In accordance with the views above spinel, the Commissioner S- 


decision 1 is Dae 
: — Raich: 
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| “RELIEF IN DESERT-LAND ENTRIES—ACT OF FEBRUARY 14, 1934 


ae cular ‘No. 1323] 


Deparment or THE INTERIOR, | 

| - Generat Lanp OFFice, _ 

7 ? | Washington, D. Cy pee 2h, 1984. 
Rearstens, Unive ‘Sratus Lanp OFFICES: 


- Your attention is directed to the act of February 14, 1934 (Public “es 
No. 89, 73d Congress), entitled “An Act To amend an "Act approved | 
March 4, 1929 (45 Stat. 1548), entitled ‘An Act to supplement the ~ 

last. three paragraphs of Section 5 of the Act of March 4, 1915 (88. - 

Stat. 1161), as ‘amended by: the Act of March 21, 1918 (40 Stat. 


458 ) se which provides: 


ie That where it ghall be. amade: to. appear to , the satisfaction of the quate 
of the Interior with reference to any lawful pending desert-land entry. made 
prior to July 1, 1925, under which the entryman. or his duly qualified assignee 
under an assignment made prior to the date of this Act has in ‘good faith ex- 
pended the sum. of $3 per acre in the attempt to effect reclamation of the 
land, that there is no reasonable, prospect. that he would be able to secure water 


sufficient to. effect reclamation of the irrigable land. in his entry or any legal 
subdivision thereof, the Secretary of the Interior may, in his discretion, allow, 


such entryman or assignee ninety days from notice within which to pay to the 


register of the United States land office 25 cents an acre. for the land embraced - 
in the entry and’ to file an. election to perfect title to the entry under the pro-. -- 
visions of this Act, and thereafter within. one year from the date. of filing of 


such election. to pay to the register the. additional amount of. 75 cents an acre; 


_ which shall entitle, him to a patent for the land: Provided, That in case the — 
_ final payment be not. made within the time prescribed the entry shall be as 


celed and all money theretofore paid shall be forfeited. 


ee This act applies to all pending desert-land entries fade, prior to 

- July 1; 1925, under which the entryman or his duly qualified assignee 
under an assignment made prior to the date of this act has in good 
faith expended the sum of $3 per acre in the attempt to effect recla- — 

_ mation of the land and. where there. is no reasonable prospect that 
~~ he would be able to secure water sufficient. to effect reclamation. of as 


7 the irrigable land or any legal subdivision thereof. 


Desert-land entries. made prior to March 4, 1915, and paring Peak 


February 14, 1934, are entitled to the relief granted by the act of — 
_. March 4, 1915, aS arnended, or by the provisions of this act. Desert- 7 
land gates made since March 4, 1915, and prior to July 1, 1926.,. 


. and pending February 14, 1934, are entitled i to the relief | 4 7 


| : provided. for i in this act. 


In all applications for relief of dese aad entries mile: prior to. ae 


March 4, 1915, it should be specifically stated whether the relief is ee oa 


sought under the provisions of the act of March 4, 1915, or HEder: 
2 ve proueaone of sald act of BOpEMty 14, 1984. 
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The showing as to the right to such relief must be the same as that - 
required by paragraph 35 of the current desert-land Circular No. a 
474 (50 L.D. 448, 466), revised December 18, 1928. _ Applications for - 


relief hereunder must be filed in the local land office for the district 
in which’ the land embraced in the particular entry is situated, and, 


after examination by the register as to statement of facts required — 
by paragraph 35 of the said Cacia No. 474, and, where necessary, 
opportunity given applicants to supply data to cure defects, referred | 
to the Special Agent in Charge, Division of Investigations, for inves-: 
tigation and report. All reports. by the Special Agent in Charge. | 
upon applications for relief under the provisions of this act should - 
be made to the Commissioner of the General Land Office through the , 
- Director, Division of Investigations. 7 
When any application for relief under ibs provisions ‘of this. act: 
_ shall have been approved by the Commissioner, notice, by registered — 
_ mail, will be served through the proper local land office upon the 
| claimant, of such approval; that he will be allowed 90 days from 
date of receipt of such notice within which to pay to the register 
_95 cents an acre for the land embraced in the entry and to file an 
election to perfect title to the entry under the provisions of this act, 
and that if he fails within the time allowed to make said initial 
payment of 25 cents per acre, the entry will be canceled ; that he will 
be allowed one year from the date of the filing of such election to pay 
the register the additional amount of 75 cents an acre; and that, in’ 
case the final payment be not made within the time pracoribed. the 
entry will be canceled and all rooney theretofore pee will be 
forfeited. | 
Should any claimant fail to pay arn 25 cents per acre and file said 
election within the 90- -day period, the register will report such facts 
to the Commissioner, together with evidence of service of notice, 
whereupon the approved application for relief and the entry will be 
canceled and the case closed without further notice. Copies of all © 
such letters closing the case will be forwarded by this office to ve | 
Special Agent in Charge of the District where the land is located. 
_ To perfect title to the entry, the claimant shall file with the revister 7 


a a notice of intention to do so, and the register will order the publi- 


cation thereof in the same manner as to other desert- land cases and 
in ‘substantially the following form: | 


DEPARTMENT OF THE INTERIOR, 
U.S. LAnp ORWICE AT eae he a 
. a3 wore == 19. 


| "Notice ig ; hereby. given ‘that Soccer pcen eee | Bint as of OE and 
oo who, 1 5 ene One Pe hart ee Se 19____ made desert- land entry, No. 
sil» he OD ee ee es : Section, =o. Township ._._--_-__ Range —--__.-L__ 


Meridian, has filed notice of ‘his intention to: complete the purchase | of said. 
| Jand 3 under the provisions of the act of February 14, 1934, — | , 
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Any and all persons claiming iaecheaie ‘the above-described land or Papas 


for any reason to object to the eompletion of ‘the purchase and final entry 


thereof by the. applicant, should ° file their affidavits. of protest in duplicate in 
this. office during the 30-day period of publication immediately following the 
first printed issue of: this notice, otherwise the application may be allowed. 
| | See oe tae Register. 


| “Publication, Sia! thereof and the required additional payment of 
4 5 cents per acre, should be made within one year from the date of 
. the filing of the above-mentioned election, it being expressly stated in 
said act of February 14, 1934, that said additional payment of 75 
cents per acre should be ‘paid witha one year from the date of the 
filing of the election to perfect title to the entry-under said act, with 


| _ the proviso “That in case the final payment be not made within the 
_._ time prescribed, the entry shall be canceled and all money theretofore: 
_ paid shall be forfeited.” There is no provision of law whereby 


extension of time to make this payment may be granted. — 
These acts having been performed, and there being no protest, | 
' contest, or other objection, the register will issue the final cer- | 
 tificate and transmit it to. the General Land Office with: the EoeWae | 
| ‘returns. | 
- Where relief has heretofore been. seanitae in dieser ing entries 

made prior to March 4, 1915, and such entries are intact upon the | 


records, claimants may, if macy So fais take. advantage. of me, — 


provisions of this act. 


Where relief has been eranted in aiseretand antes under the: et 


original act of 1929 and prior to February 14, 1934, date of passage — | 


' of act amendatory thereof, and such entries are intact upon the rec-  - | 


ords of this office and all of the payments required to be made by 
said original act of 1929 have not been completed prior to the date _ 
of said amendatory act, in all such cases the total amount to be col- 
lected of such entrymen as a condition precedent to the patenting of 
their entries will be at the rate of $1 per acre, instead of $2. oe 
Except as herein set forth, all legislation relating. to the relief of a 
desert-land entries and the regulations issued thereunder are In 1 full | 
force and effect. ee oes 
_ Frep Ww. J OHNSON, | 
fo omumassioner. 
pee “April 24, 1984... | eae 
T. A. Wavrers, © 
nue Assistant Seoretary. 


si 
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AN ACT 


To amenid an Act sepeowed March. 4, 1929 (45 Stat. 1548), ‘entitled “An Act to supple- 
.ment the last three paragraphs of section 5 of the Act of March 4 ‘ | 1915 (38 Stat. 
1161), as amended by the Act of March 21, 1918 (40 Stat. 458).” 


“Be it enacted: by the Senate and. House of Representatives of fhe United. 


States. of » America. in. Congress assembled, That the Act approved March 4, | 


1929 (45. ‘Stat. 1548), entitled “An Act to supplement the last three. paragraphs — 
of section 5 of the Act of March 4, 1915 (38 Stat. 1161), as amended by the 
Act of March 21, 1918 (40 Stat. 458)”, bea amended to read as follows: | 
_« That where it shall be made to: appear to the satisfaction of the Secretary ; | 
of the Interior with reference to any lawful pending desert-land entry - made: 


prior to July 1, 1925, under which the entryman o1 his duly ‘qualified assignee. 
under an assignment made prior to the date of. this Act has in good faith ~ 


expended the sum of $3 per acre in. the attempt to effect reclamation of the © 
land, . that there is no reasonable prospect. that he would be able to secure 
water sufficient to effect. reclamation of the irrigable land in his entry or any 
_ legal subdivision thereof, the. Secretary of the Interior may, in his discretion, _ 
allow such entryman or’. assignee ninety days from notice within which to. 


pay to the Tegister. of the United States land office 25 cents an acre for the 
Jand embraced in the: entry and to file an election to perfect title to the entry 


under the provisions of this Act, and thereafter within one year from the 
| date of filing of: such election to pay to the register the additional amount of 
%5 cents an acre, which shall entitle him to a patent for the land: Provided, 
‘That in case the final payment be not. made within. the time prescribed the 
_entry shall be canceled and all money theretofore paid shall be forfeited. " 
_ Approved, ere. 14, 1934. A 3 


“GRAND COULEE DAM, COLUMBIA RIVER: CONTRACT FOR 
i _ CONSTRUCTION _ 


"Opinion, May 2. 1984 


ace ae Provitoa—Crann,. Coutmn Dam, WaAsHLNGTON—CowTRAct FOR . 
ConsTRUCTION WHERE FUNDS NOT AVAILABLE. FOR CoMPLETION-——VALipITy. 7 

In the construction of. public works, a contract. by the Government for an. 
entire structure is valid, even. though funds are not at the time available 
for its completion, if in the contract it is. provided that in the event the 
necessary allotment or appropriation of funds for completion of the struc- 
ture should not be made, the Government is to.be released: from. all liability 
due to such failure of allotment or aperopnanen: : : 


Fany, Acting Solicitor: ae eae S foe 2. Sie - 2 


You. [the Secretary of the Interior] have requested my opinion 
on a certain legal question arising from the contemplated construc- 
tion of the Grand Coulee Dam in the Columbia River at a ‘point | 
north of — ee 7 7 | 
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s There was allotted a the Aariniesion of Public Works $63,. — 
_ 000,000 for the. dam. and. power plant, but later the funds were re- 


a cduead in amount to’ $15, 000,000, as it was believed the larger sum | 


could not be quickly igneurabered ‘The contract has been let for. 


stripping the dam ‘site and the design of the dam is so far com- — 
pleted that advertisements can issue for. bids on its construction. : 
_ The estimated cost. of the structure is $29,325,000. , , ee, 
The Commissioner of the Bureau of Reclamation requests ee 

he be advised whether or not. the Bureau may. lawfully enter into 
a contract for the construction of the entire dam, although this. 


must entail a: cost. in excess - of the amount, now allotted for .con- Z 2 - 


| struction purposes.. 


An inhibitory statute designed to erent the execution of con-. ao 


tracts for public improvements. when funds are not available is _ 
found at Section 184 of Title 18, United States Code, which provides: 


Officer contracting beyond specific appropriation. — Whoever, being an officer of 


the United States, shall. knowingly contract for the erection, repair, or fur- 


nishing of. any public building, or for any public improvement, to pay a larger 


amount than the specific sum appropriated ‘for. such. purpose, shall be. fined | - 


* not more than $2, 000 and imprisoned not more than two years. CRS, nee | 
6508; Mar. 4,. 1909, (si 321, Sec. 98, 35 Stat. 1106.) - 


Another statute: is found at. Section 12, Title 41, United States 
Code, and is quoted ; in full. 


No contract to exceed appropriation.—No contract shall be. entered into for the 


2 erection, repair, or: furnishing of any public building, or for any public im- | | 


| “provement which shall bind. the » Government to pay a larger sum of money 7 
than the amount in the sia dat appropriated for the ee purpose. ee | 
Sec. 8733.) 0: | os . 


As to the first section quoted, it is a ea ramal statuti- Gain : 


: ; strict construction in favor of the one charged with breach thereof. 
If conditions exist. which will remove the proposed. contracts from. 


the second quoted section, then the first i is likewise inoperative. 7 
‘The second section creates a ban: upon contracts between the United — 


States Government and other parties when such contracts purport , 


-. to bind the Government to pay out more money‘than has been appro- — 
“priated for the specific purpose. The instant contracts would in ~ 
terms bind the Government for sums in excess of an administrative 

allotment made from funds appropriated by Congress; or, if a proper 

saving clause were added, would bind the Government ” the extent 
- of money appropriated and allotted, binding beyond the original 
allotment only as further allotments were made from appropriated 


funds. In thé latter case, the contract by its terms would not be . : 
within the statutory cae and. such a. saving clause should be anchuded om 


“In the contract. 
- 182662—34—vor. 5428 
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The Director of the Bureau of Reclamation eee 
In the construction of dams and similar structures by contract, the Bureau — 
of Reclamation has always contracted for the entire structure, even though 
funds were not available for completion. | | 
The obligation which will be created by the contract when made : 
will be for the full amount of $29,325,000, even though there is _ 
now available only $15,000,000. If money should not be available: 
_ for any reason to pay the contractor on estimates as the construc- 
tion progresses, he could stop work and demand damages from the 
United States for a breach of the contract. To protect the Govern- 
ment when advertising for bids for such a structure, it has been the 
practice to include the following article in the specifications : : 
_- Failure of Congress to appropriate funds: If the operations of this contract 
_ extend beyond the current fiscal year, it is understood that the contract ig made 
contingent upon Congress making the necessary appropriation for expenditure _ 
thereunder after such current year has expired. In case such appropriation as . 
. may be necessary to carry out this contract is not made, the contractor hereby 
releases’ the Government from all eee ae due to the failure of Congress to: 
make such appropriation. : ; a 
. The form of the provision is not 4 fully applicable to the cold one 
existing on the Grand Coulee project. because the allotment as well as 
the appropriation. of funds is involved. It is my opinion that the 
paragraph should be amended to read as follows: — : < 
«© Weilure of the Administrator of. Public Works to allot or of Congress to. | 
appropriate funds—It is understood that the contract is made contingent upon 
the Administrator of Public Works allotting and/or upon Congress making the 
necessary appropriation for expenditure thereunder in excess of the amount — 
' already allotted by said Administrator. In case such allotment. and/or 
appropriation as may be necessary to earry out this contract’ is not .made, the 
contractor hereby releases the Government from all liability due to the failure | 
of the said Administrator to allot and/or Congress to make such appropriation. | 


‘Tf the latter article were included i in the specifications and should 
become a part of the contract the United States would be saved 
_ harmless from damage claims by the contractor if during the period 
of construction there was lack of available funds, and the above- | 
quoted statutory. provisions would be inapplicable. - 


Approved: 
T. A. Waxrurs, 7 
First Assistant Secretary. | 





JOSEPH CHERAMI- 
Decided: May 5, 1934 


| Pain LAND CLaImM—Parent—AUTHORITY TO ISSUE. 


Following an adjudication under section | 4 of the Act of March 8; “1807 (2 
as Stat. 440), duly approved by Congress, confirming a. private land. claim ; 
within . the former Territory of Orleans (now State of paul) 2 and the 
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' land having Basu ‘aie: surv eyed, patent from the United States may oes 
erly issue in the name of the claimant, his heirs, devisees and assigns, the 


- patent to contain appropriate recitals that it is issued solely as a muni- ‘ 


ment of ‘the title which vested in the claimant. 
PRIVATE LANp Craim—Parun T—DELIVERY.. 
Upon issuance of a land patent in the name of the original claimant, ae 


heirs, devisees and assigns, the Commissioner of the General Land Office. — 


may deliver such patent to persons who have made affidavit that they are © 


the sole heirs of the or iginal:claimant and that no succession of the estate. | 


of the claimant has ever. been made by them. or their Dredecessors, 


Waxrers, First Assistant Secretary 


“This is an appeal from a decision of the Comins aaner of the Gen- 
eal Land Office denying a petition of certain persons, who claim 


to be the heirs of Joseph Cherami, for the issuance of a patent on a 7 7 


private land claim of J oseph Cherami for land in Tq. 18 S.; “CR. 21 E., * 
La. M., Louisiana. 

It is an disputed that on J anuary ©, 1812, the Gimmisionese of 
the Eastern District of the Territory of Orleans communicated to~ 
the House of Representatives their decision No. 445, confirming the 
~ Jand claim of Joseph Cherami, which is now the subject of contro- — 


- versy. 2 American State oe (Duff Green ed. ) 360. Section 4:of 


_ the Act of March 3, 1807 (2 Stat. 440), under authority of which the 


-. Commissioners acted, vested in the Commissioners full power to 


decide upon all ee of the type asserted by Cherami, and further 


provided that the “ decisions of the Commissioners when in favor of | 


the claimant shall be final, against the United States.” Contained in — 
the record here on appeal are plats of survey, approved January. 14, 
1832, and January 23, 1858, which show that the claim in question 
was duly surveyed and found to embrace lots 1 and 2, Sec. 4, T. 18 S., = 
R. 21. E., La. M. of 
Upon thes: facts the Commissioner of the Genesis Land. Office 
states as a conclusion of law that “the confirmation by the above 
| Commissioners was final as against the United States * * * and 


when the survey of Joseph Cherami was approved in 1832, the legal ~ 


title to such land passed, from the United States”. This spaclusion: 
_ is amply supported by decisions of the Supreme Court of the United ? 


States. Del Pozo v. Wilson Cypress C'o., 269 U.S. 82. (1925); Joplin 


y.. Chacere, 192 U.S. 94 (1904) ; ‘Langdea v. Hanes, 21 Wall.’ 521 
(U.S. 1874). Nevertheless, the General Land Office has refused’ to 
issue a patent to the appellants, on; the ground that there has been 
no sufficient showing that they are the persons entitled to such an 
— patent. | 

In their. petition on. appeal the aeciaai say: 

That under the jurisprudence of the. State ‘of Louisiana it is. necessary 


- that these petitioners have a patent from the United States in order to evi- | 
dence their interest and claim to the land herein involved and herein: BOONE: 


mas 
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| desoribed, in order to litigate against the “resent illegal possessors of the ~ 
. said land. aa | 

| ‘The appellants ‘ahould not hes iahiatead” in. er prospective : 
attempt to establish any rights they may have in the premises by 


the failure of this Department to issue a formal muniment of the 
title of Joseph Cherami. A patent issued in the name of Joseph 


Cherami, his heirs, devisees, and assigns, will afford such a record. 
of title in this case without prejudice to the right of any claimant. ae 


See Section 2448 R.S. (U.S.C., tit. 43, sec. 1152). | 
It remains to be decided whether ack a patent should be delivered | 
to the appellants. They have made affidavit that they are the sole 


ce heirs of Joseph Cherami, and that. no succession of the estate of | 


- Joseph Cherami has ever been taken by the said heirs or their prede- 
 cessors. On the other hand, the record shows that adverse possessors 
hold certain parts of the land under some claim of right. The 
record further shows that notice of this appeal was. mailed to those — 
adverse claimants; however, they have not in any way recognized or 
become parties to ‘this proceeding. Whether to deliver a patent to 
the appellants under such circumstances, is a matter within depart- _ 
mental discretion (8 Op. Atty. Gen. 653). The interests of all parties — 


concerned can be safeguarded by a recording of the patent on the 


- proper records of the parish within which the land is situated. 
Thereafter, the patent will be delivered to the appellants. | 
_. This case will be. remanded, therefore, with instructions that. ~ : 
patent, designating the surveyed. area in question, Tn in the name — 
of * J: oseph Cherami, his heirs, devisees, and assigns ” . The patent. 
shall contain appropriate recitals that it is issued solely as a muni- _ 
ment of that title which vested in J oseph Cherami by virtue of 
decision No. 445 of the Commissioners of the Eastern District of the 
Territory of Orleans and the subsequent. approved survey of the 


-land.so confirmed. The attorney for the appellants shall be noti- - 


fied that the patent will be forwarded to the proper recording officer 


- of the parish within which the land'is situated, when notice is. 


received. by the General Land Office that a sum of money, sufficient 


to. cover the cost of recording, has been deposited with the said re- 


: cording officer. The said attorney shall also be advised that after - 


he the patent shall have been thus recorded it will be delivered to him a = 


‘ as the a! eee oes of the ePRe ne 
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‘LANDS OF PAPAGO INDIANS—CHARACTER OF LAND AS MIN ERAL 
| OR NONMINERAL AS AFFECTING INDIAN RIGHT OF OCCUPANCY 


Opinion, May y 1985 


ns at Inpraw Tanne Pipkass= Cemeieras OF LANDS” AS MINERAL OR. Nowanxmnat, 


—RIcHT OF SURFACE OccUPANCY UNAFFECTED. 


‘The Indian. right. ‘of surface occupancy within the exterior boundaries of the 
Papago Indian Reservation, abner is quite independent of. the mineral _ 
‘or Tonmineral character of the land. 3 a 

Inpran Lanps—Execurtve ORDER or J ANUARY 14, ‘ie eae OF rer ‘TO —_ 
OccuUpaANCY—Basis or RIGHT. © - 

The presence, in an administr ative recommendation (see AS L. D. 537 ys: of an 
observation that “ ‘ample: protection: will be given the Indians in the occu- 
pation and use of their mineral lands,” is no sufficient basis for an inference 
that the Department has ruled or should now rule that yudhan surface oe. 
rights are restricted to nonmineral lands. | 


, Marcon, Solicitor: 


The following question, propounded. by: the. Cominissioner: of 
Indian Affairs, has been referred. to me for opinion: . 


- What effect, if. any, has the mineral or nonmineral | character of land: within 


& ‘the Papago Indian Reservation upon the Indian right of surface occupancy ? | 


Decision upon this question. is. essentially supplemental to a! 
 Solicitor’s opinion, dated March 7, 1934 (see page 359), in which 


surface and mineral rights within the Papago Reservation | were 


considered. In the last. paragraph of that opinion appears the con- 


clusion “that in 1853 the United States acquired title ‘to the land. 


in question subject to an Indian right to occupancy of an area 
- not exactly determined”. Earlier in the opinion it was ‘pointed. out. 
that under Spanish and Mexican law mineral deposits constituted _ 
a tenement. distinct from the surface which covered them. It was not 
- Intended to suggest in. any: way that the Indian right of surface 
occupancy is limited to “ nonmineral ” lands. Indeed, no formal 
classification of the land seems ever to have been:made. — 


‘When the United States acquired the Papago country a as a part > 
Pe the Gadsden Purchase, the area now included within the Papago 


Reservation was in the possession. of the Papago Indians. The. fact 
of immemorial Indian occupancy of this entire area is not disputed. 
‘The courts have consistently recognized ‘such possession as vesting | 
_a legally protected possessory interest in'the Indians. “The Indian’s 


right of occupancy has always been held to be sacred; something not _ 


to be taken from him except by his consent.” See Minnesota v. . 


: Hitchcock, 185 U.S. 873 (1902). .No reason appears for denying oo -. 


such recognition with Beevert to Indian country acquured ee Spain : 
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or Mexico, ‘See Onoiew vi olony, 16. How. 208 (1858). Noe does 
any basis appear for limitation of Indian right of surface occupancy 
to nonmineral lands when the factual immemorial possession upom 
which their right is based has continuously embraced the entire con- 
_ troverted area, quite irrespective of the mineral or nonmineral char- : 
acter of any tract. 3 
| The Indian right of surface occupancy was senna by Pasoutive 7 
Order of February 1, 1917. That order reserved “ aié surveyed and 
aif unsurveyed lane ” within the controverted area for the benefit — 

of the Indians, excepting only the “minerals therein contained”. — 
(Emphasis added.) A. similar general reservation with the same 
~ limited exception of minerals appears in the Act of February 21, 

1981: (46 Stat. 1202), which extended the reservation to its present 


area. It must be clear, therefore, that the Indian right of occupancy 


within the exterior boundaries: of the Papago Reservation is quite 
independent of the mineral or nonmineral character of any land. 

-It has been contended that a regulation of this Department, 
| approved April 19, 1916 (45 L.D. 537), recognizes a restriction of 
~ Indian surface rights to those lands which are nonmineral in char- 
acter. In fact, that regulation. does no more than to declare that. 
— certain general mining regulations, with minor modifications, shall 
be applicable to mining operations within the reservation as ‘per- 
_ mitted by Executive Order of January 14, 1916—an order superseded 
by the presently effective Executive Order of February 1, 1917. The 
regulation is.in form a recommendation by the Commissioner of — 
Indian Affairs, approved by the First Assistant Secretary of the 
Interior. In his recommendation the Commissioner remarked that 

“ ample protection will be given the Indians in the eens and 
use of their nonmineral lands” | 
No such dictum in an uduaciairative denoinrbendvior may be used 
- asa basis for any inference that this Department has ruled or should 
now rule that Indian surface rights are restricted to nnonmineral 
lands. The Indian right of surface occupancy extends over the 
entire reservation, and the Executive Order and statute which cre- 
ated the present reservation so declared. Any situation in which © 
there exists the possibility of a progressive abridgment of those sur- 
face rights, without the consent of the Indians and without compensa- 
‘tion to them, is anomalous and “paradoxical.” See statement of 
Senator Wheeler 3 in Vol. 17, Hearings Before Subcommittee of Com- 
- mittee on Indian Affairs of the. United States Senate ey 

at pages 8413, 8414. — 
Approved: “May i, 1984, 

Oscar L. CHAPMAN, 
a | Assistant Secretary. 
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FEDERAL SOIL EROSION SERVICE 
Opinion, May 16, 1984 


| FrperaL Sor Roston SmRVICcE—PUBLIG “Worxks. Funps—-ALLOTMENTS—MAY BE. - 
USED ON ‘PRIVATE ABS! WELL Asi PUBLIC LANDS. 


The Federal ‘Soil Erosion Service, a national administrative agency. -eveated. | 
under authority of section 202 of Article II of the National Industrial 
Recovery Act (48 Stat. 195, 201), received an allotment of Public Works © 
funds by resolution dated J uly 17, 19338, such resolution specifically authoriz-- 
ing soil erosion projects on privately owned lands, and this allotment was. 

- followed, by another which did not specify whether it was to be.used on. 


- private lands, but referred to the resolution of July 17,1933, and designated 


the work to be done with the additional allotment as “certain additional . 
projects.” Held, That both. allotments. could be employed on erosion proj--) _ 
ects on privately owned lands, | 


NATIONAL INDUSTRIAL RECOVERY Act—SoinL Bnoston—AUTHonrrr TO Consravor 
PROJECTS, 


Under the authority contained in section 202 of Article II of the National: . 
Industrial Recovery Act, to Prepare a comprehensive program of public. 
works which shall embrace “conservation and development ‘of natur al. 
resources, pues prevention: of soil or coastal erosion, * * * 
‘and * * *- flood control,” the Federal Soil Erosion Service, an adminis-- 
trative cee duly created to effect the purposes of the act,. is. author ized. 
to conduct projects for me prevention of soil erosion. on. pears as well as: 7 | 
public lands. : : 


SoOLL ERosion Ginn es NoT: 1? RESTRICTED To Pupric Lanps—LucisnaTive ie. 
INTENT. 


‘The fact that bevstits will enure 46. private. fariics as. the result of. Hie: pre- — 
vention of soil erosion and other work of the Federal Soil. Hrosion Service . 
affords no basis for confining its. operation to public lands, for the evidence 

clearly indicates that Congress intended no such limitation. 


Sor. EROSION Service—Work ON PRIVATE LANDS JUSTIFIED 1 FOR TEE ‘PURPOSES OF 
. INVESTIGATION AND DEMONSTRATION, ; ; 


‘The work of the Federal Soil Hrosion Service is in conformity it ihe ; 
practice of the Department of Agriculture since the time of that oo | 
ment’s establishment. nope B | 


ae Sor. ERosion PREVENTION—WorK oN PRIVATE ‘LANpDS en FOR THE PuRpose a 
OF ELIMINATING A NATIONAL FARMING HAZARD. | | 


Floods, pests, etc., have long been considered national problems, and Congress 
has frequently authorized work on private lands for their control. The 
inclusion of soil.and coastal erosion prevention in the same paragraph— 
‘Sec. 202(b)—with flood control work, . indicates that Congress viewed soil. 
erosion and floods as similar problems. a 


| ‘Sor ERosron SBE TON Wee ON PRIVATE. LANs Ju USTIFIED AS Fr00p CONTROL 
M#ASURE. . 


From an early date the impor tance of maintaining a vegetative cover has been: 
recognized as necessary to flood control. There can be.no reasonable doubt. 
that section 202(b) authorizes measures necessary to maintain a vegetative | 
cover on private lands for PULDOB EH: of flood control, : 
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Som. EROSION PREVENTION Work oN PRIVATE LANDS ee AS A Measume TO 
. PROMOTE WATER, PURIFICATION, : 


» Bectlon- 202(b) directs the ‘Aan iniseratets to etude in the. program of. public. 
_.. works projects for the “ purification of waters.” . All the. projects of the 
Soil. Erosion Service | on private lands, save a: minor one, are located 
.. Within the drainage basins of navigable rivers, and there can be no doubt | 
-.. that one of the major contributing -causes of the pollution of our ‘public 
ye streams is the depositing of erosional. debris. © 7 
| Punic Works. ProsEcts—FInANcINc—Nor Limirep TO ‘Pipuie Lanps—Coorena: 
- ‘TIVH AGREEMENTS—ScoPE OF AUTHORITY OF ADMINISTRATOR. 3 


‘The scheme of construction and financing of projects: on pr ivate lands: set forth 
in the. cooperative agreements is authorized by the National Industrial 
‘Recovery Act, ~ section . 208(a) conferring authority upon the Presi- 

dent * * * .through the Administrator, * * * to. construct, finance, 
or aid in the construction or financing of any public works project included 
in the program prepared pursuant | section 202. 


Fa AHY, Assistant Solictor: 
You. {the Secretary of the. Interior] have requested my. opinion ) 
as to whether the Federal Soil Erosion Service is authorized to con- 
duct soil erosion control projects on privately owned lands. 
The Service has selected large areas in 22 watersheds for its work. 
‘These areas present all the problems arising from. differences 1 in-souls, 
their slope and composition and any other factor that may affect 
_ their susceptibility to erosion. In privately owned areas the Service 
‘proposes to make cooperative agreements with the farmers: under 
which the farmers will allow access to the land, supply any available 
labor and: materials, and agree to adopt such. farming practices as 
may tend to eliminate soil erosion. The Service will agree to super- 
vise the work, demonstrate the methods, and supply such materials, 
equipment and labor for the initiation of the necessary preventive 
measures as the farmer can not supply himself. The Service intends 
to cease its work after these measures are initiated and demonstrated 
and their effectiveness checked by investigations, but the farmer will 
agree to continue the practices thus initiated for a period of five 2 
_years dating from the formation of the agreement. It is hoped that, _ 
once effective preventive measures have been discovered, qamione. : 
strated and initiated; the farmers will appreciate their vale. suffi- 
ciently to continue them voluntarily ; in the future. The Director of 
the Service estimates that the contribution of thé farmers with re-’ 
gard to labor and materials is generally equivalent to 70 per centum, | 
and in all cases at least 50 per centum of the cost of each project. 
The Soil Erosion Service was originally allotted $5,000,000 from . 
the Public Works funds. The resolution making the allotment spe-_ 
cifically authorized such projects on privately owned lands. The 
‘Service has Recently received an additional allotment of t $0, 000, 000. 
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| The ene aang this. sligunent dees not ce anetliog: the | 
" money is to be used on private lands, but does refer-to the resolution: — 


of July 17, 1988, and designates the work to be done with the addi- | 


— tional allotment as “certain additional projects.” There can be no 
doubt, therefore, that the Service is authorized by the terms of. the 
| allotments to conduct projects on private lands. | The. sole question 
is whether the National Industrial Recovery Act, Title II, authorizes. 
- such. work to be done by a Federal agency, financed entirely with 
_ Federal moneys. oe 
_- [am of the opinion dat the Soil erosion ae is authorized | 
‘to conduct projects on private lands. Section 202, Title II, of the | 


National Industrial reny, Act, directs: the inclusion oe projects _ | 


for the 


te (b) conservation ae acount of natural resources, inaaaies. 


control, utilization, and purification of waters, prevention of soil or coastal . 


erosion, development: of water power, . transmission of electrical energy, and 
- construction of river and harbor. improvements and flood control, and also the 


. construction of any river. or. drainage. improvement required to perform or 


satisfy any obligation incurred by .the United States through a treaty with a 


foreign Government heretofore ratified and to restore or develop for the use of | | 


any State or its citizens water taken from or denied. to them by performance 


_ on the part of the United States of treaty obligations heretofore assumed: 
an Provided, That. no river or harbor improvements shall be carried out unless 
"_ they shall have heretofore. or-hereafter been adopted by the Congress or are | 
- Yeeommended by the Chief of ‘Engineers of. the. United States. Army: * * °* mo 


The conservation of all natural resources, whether privately or. 
publicly owned, is. unquestionably a public purpose. In view of the 
repeated instances of legislation designed to conserve ‘such assets, 

the term “natural resources” should reasonably. be. construed to 
include private lands, in the absence of restrictive words in the © 
statute. The language of the act is broad and unqualified. The -— 
fact that. benefits will inure to private farms affords no basis for. 

writing into section 202 (b) a limitation confining its operation to 
public lands, for the evidence indicates that Congress. intended | 

erosion: prevention work for the benefit of private lands. _ | 
First: The problem of soil erosion within the. contemplation of 


Congress was mainly, though not entirely, the danger of erosion on 


agricultural lands. Agricultural lands are of course almost entirely - 
: privately owned in this country. A warning of the evils of soil — 
erosion on farm lands was sounded by the Bureau-of Soils as early | 
as 1911. See W. J. McGee, “ Soil Erosion ”, United States Depart- _ 
ment of Agriculture, Bureau of. Soils, Bulletin No. 71. (1911). 


_ Although Congress did nothing at the time, small beginnings were. | 


made by the Bureau of Chemistry and Soils in connection with its — 
soul surveys, and at various agricultural experimental stations. See 
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report. of the comes appointed 4 in the ‘Department of Agri- 
culture to. study problems of soil erosion, dated March 25, 1929, and . 
| reprinted ; in Senate Hearings on Agriculture Acpcopriacon Bill for 
1932, pp. 255, 261, at pp. 256, 257. Congress took the first major 
step to solve the problem in the Agriculture Appropriation Bill for 
1930. Representative Buchanan, Minority Leader of the subcom- — 
mittee at the time, made a personal study of.the problem in 1928 and. 
was so impressed with its importance that he caused to be introduced 
' extensive testimony of expert witnesses on the subject and persuaded 


the Congress to take action. The testimony at the Congressional — 


hearings indicates clearly that the problem considered was the 
danger of erosion on private farm lands. (See House Hearings, 
Agricultural Appropriation Bill, 1930, p. 310 et seg.): 


- Mr. Bucranan, . * * We think that the Nation needs a general policy — 
of water and soil conservation, and the’ purpose of my developing the facts 
here to-day is to lay a foundation to procure an adequate appropriation for the 
department, in cooperation with the States where possible, to conduct experi- — 
- ments on different soil types throughout the agricultural sections of the United 
States for the purpose. of keeping this water from running off, conserving it for 
. the immediate benefit of the farmer, for the purpose of keeping it from washing | 
away the soil and depleting it and ruining it forever, and thereby conserving it 
and having the effect. of preventing the overflow: into streams and rivers. It is 
a problem, the solution of which branches out and results. in so many benefits to — 
a agricultural interests from different aneler that it. becomes vital, and we neglect 
_ our duty if we do not attend to it now. | 
ee = og e * RS oR 
' I want to know something about the rapidity of erosion, the dmounit of soil 
that. is washed off per acre, for the record. TI want to know something about 
the percentage in the older agricultural sections, the land acreage that has been 
ruined by STORION,, totally or partially Tuined. | 
ma * | or * - ge 
Mr. Benner. This erosion is not confined to the East, They have it in Cali- — 
_ fornia very extensively. The soil. man: of the University of California says 
ark farmers in California are operating on subsoil. a 
_Droxrnson. When the subsoil is removed, what do ‘they nee on 
ae : 
Mr. BENNETT. ‘They will then have hie: ‘bedrock. The land will be destroyed 
when the subsoil goes, and the subsoil once exposed, goes faster than the soil 
went. That is why we are upon the threshold of more eisasthous erosion 1. than 
--we have had in the past. . : 
Mr. Dickinson. It is easily eroded? | 
‘Mr. Bennerr. Yes, and this eroded land is much more infertile. In 1879 we 


spent $28, e008; 000 for fer tilizers and in 1919. as 000, 060 for fertilizers. 


3 & ae - * & i * 

_ Mr SuacMERS. This is a matter I have been greatly interested in since I 
‘was a small boy on an Indiana farm. * * * ‘The solution, it seems to me, 
Should be pointed out in a practical way to the farmers in the different sections 
_ and their attention brought to the real devastation that has been taking place © 
‘because it is only through them that the real conservation can take place. The 
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Government and the States can only hope to point the way to show the farmer — 
the importance of the task ahead of him and give him an idea. as to the best | 
way of accomplishing that task, in my opinion. | | 
* i so ey # ee 8 4 eo 
‘Mr. Benwert. On the basis of ‘measured dischar ges of suspended soil, matter. 
by the rivers to tidewater, together with minimum estimates of. material 
washed out of fields and stranded on lower slopes, in stream channels, over 


rich alluvial soils, and in reservoirs and irrigation ditches, at least 1, 500, 000, 000 “ys 


_t tons of soil are washed out of our fields and pastures every year, : 

aR x Bo * XK ss * | 
“Tt has been eatimated ae during the past decade 30,000,000 acres of farm 
‘and pasture land have been abandoned in this country. Much of this land was 


impoverished soil, that is, land made EUDEORLIDIS by reason of the washing off 


| of the more fertile topsoil. r 

The value of the plant food. contained 3 in. the soil matter yearly waeheas out 
of the fields, on the basis of the cheapest fertilizer carriers of. phosphorous, 
- pitrogen, and potash, ‘is something over $2,000,000,000. A: considerable part of 
this, certainly not less than $200, 000,000, is a direct annual loss to the farmers | 
‘of the country. The wastage includes an accumulating loss to the Nation. 
‘Stream channels are being choked with erosional debris, bottom lands are made 
more swampy by. increased | overflows and less productive by deposition .of. com- 
paratively unproductive sand and gravel, and reservoirs and irrigation ditches 
are ‘being Alted. pe ; . ! 7" 

* e's se. ae oe a. ee 

It is dificult to estimate accurately the losses caused. by soil erosion because 
the soils of the country vary so gr eatly in character and resistance to erosion 
within narrow limits. The wastage does not proceed according to any plan of 
averages, The flat lands and certain stable types of soil are more ‘resistant to 
. washing than the sloping areas and numerous unstable soils. Probably 60 per 
gent of the land now being farmed is suffering from erosion; half of: this is 
suffering SO greatly that many of the farmers operating cn these types of soil 
are going backwards ‘financially instead of holding their own, *. #-*.0 2 

. Accompanying the. removal of the soil large amounts of rainfall are ne 
lost. At the Spur Station where 40.7 tons of soil material were lost per acre 
per year as an average of three years’ measurements on bare ground, the — 
average yearly loss of water amounted to 44 per cent of the total precipitation, 


| whereas on buffalo-grass, sod. only. 16 per cent of the rainfall was lost. Last — 


year and this year on the level terraced fields no water was lost. by run-off and 
the yields of both cotton and alfalfa were largely increased. * * * | 
Soil erosion is the most. grave problem confronting land usage in*this eountiy- | 
and least is being done to control.it. One rainy period last fall, in the Missouri 
Valley did more damage to the land of thousands of fields than can be remedied 
by a decade of crop rotations, and. since that time pare have been worse | 
Trains,’ OR 4 : 
The farmers must. be shown precisely how and where. to erence their lands 


and to stop sullies in. their infancy, and precisely what grasses and trees and - 


wines to plant and where to plant them. County farm agents, leading far mers, 
. business men, bankers, chambers of commerce, railroads, and the press would 
have to give unceasing assistance to well-conceived practical programs of soil 


conservation, directed by men determined to stop the wastage. Until this is’. - 


. done and. done effectively. over immense areas I can not conceive of any such — 
thing as. permanent flood contr ol, : | 
ne 7 C # a a ey 
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. ‘Here i is a far the pica field for helping me farmer with the Sunn oult side - 
a his agricultural operations that confronts the Nation, ‘and to date least has: 


been done about it. Our efforts have been largely — devoted to. repairing the a 


‘diminishing productivity of the land by restocking the soil with nitrogen and. 
humus from Soil-improving crops and artificial manures, and of. correcting other: 
| deficiencies, by adding other materials, such as phosphorus, potassium, lime, and: 
_ even sulphur. We have been adding little drops of the very. things that we have | 
“watched flow off to the rivers, the wastes of coastal marshes, and to the sea,.. 
in amounts almost beyond our bowers of comprehension. - 

* 5 on a . * *. wt | Or . 
| There can be but. one outcome of such neglect, and that we do not want and 
‘must not have. We have had such vast resources that we have. thought. it | 
‘inconceivable that there could be any real menace to our agricultural lands. 


7 Actually, this. is not only possible, but already many millions of acres have been | 


laid waste and many other millions severely impoverished. In a “little while, . 
under the present system, the bulk of our rolling lands will have been ruined 
- oF SO’ severely apoverenee that they can maintain: only a peasant type of 


7 farming. 


7 - Representative Buchanan ‘waited: gl. ne. Panel eran of ihe 
appropriation bill on the floor of the House before suggesting an 
amendment. | 7 


Ds Busine. Mr. Chairman, I offer the following amendment : * 


M es enable the Secretary of Agriculture to make investigation, not other- - 
wise provided for, of the causes of soi] erosion and the possibility. of increas- 
ing the absorption of rainfall by the soil in the United States, and to devise 
means to be employed in the preservation of soil, the prevention or control 
of destructive erosion and the conservation of rainfall by terracing or other 
means, independently or in cooperation with other branches of the Govern- 

ment, State agencies, counties, farm organizations, ‘associations of business 
men, or individuals, $160,000. * * * Ho 

Mr. Diexrnson of. Iowa. Mr. hide ne win eae was thoroughly dis- 
cussed before the committee. The committee is absolutely convinced. of the. 
merit of the erosion work, and so far as I am concerned, and I think I can 
_ speak for the rest of the committee, we do not: expect to oppose it, 

. The ‘CHarrmMan. The anestion is on- the amendment offered by the gentle- 
man from Texas. i | . 

The amendment was agreed to. | | | 

~The money appropriated by: Cones for soil erosion investi- sa 
gations was undoubtedly originally intended for the benefit of 
agricultural lands. Indeed, the Forest. Service had long been au-. 

_ thorized to conduct similar work on forest and range lands. The — 
act of May 22, 1928 (45 Stat. 701), which codified and extended the — 
prior authority for experimental work by the Forest Service, ex- 
. pressly specified the problem of soil erosion in section 1. ‘Pursuant 

to the authorization of that act, the Forest Service submitted and. — 
has continued to submit sctimiates for erosion work under the head-— 
ing of range investigations and other headings as well. See House 
: Hearings on Agriculture Appropriation Bill for 1980, pp. 276, 279 - 
House Hearings on ae ec cunvare Appropriation Bil for 1981, os 


‘ 
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| 353; House Hearings on n Agriculture Appropriation Bill for 1982, aot 
- pp. 297, 298. ns : 
The appropriation | for 1930 eabeneee soil erosion aeetaas : 
- tions, however, authorized cooperation with the various departments — 

of the Federal Government. The Forest Service took the opportunity 
to extend .its soil erosion work and. received an allotment of $30,000 
for this purpose from the Bureau of Chemistry and Soils. That this — 
allotment was not within the contemplation of the Congress was . 
- indicated from the remarks of Representative Dickinson, Chairman 
of the Subcommittee, during the House Hearings on the Senn 

ture Appropriation Bill for 1931: _ a | 
7 Mr. DICKINSON, The fir st impression that I get from your br édicagwai Here is is. 
that your allocation to the Forest Service is duplicating other work that is being 
- done in the Forest Service already by forest experiment stations, and so forth. 


' I am not sure that I am in full accord with the allocation of $30,000 to the — 
- Forest Service, if that money is to be used for the type of work that you aia 


we ** = OK a 


it is my ‘recollection that. we are ewes increasing the auproteintion to 


_ the forest. research laboratory at Berkeley by some $30, 000; a part of which at oi 


least is to go to research work on cover. - 
Mr. Criapr. No part of the increase recommended. “under the forest-manage- | 

ment item is intended for that. : | 

. Mr. Dickinson. If. it is a cover- SOP research, cover crop has to do with aes 

er ‘osion, does it not? ! 

Mr. BUCHANAN, aL is: a. preventive of course; a good preventive. - | 
Mr. Dioxrnson. I: ami ‘simply. making that suggestion. It does seem to me 
that you are: Sars: your efforts: by reason. of this allocation of your 

funds. 

oa have to suggest. with eoneae to this . $30, 000 ‘Aparentauoa? that one of 

3 the suggestions in the justification of the Forest Service: is that “fire is the. 

greatest menace to keeping forest lands productive and to the maintenance of. 
forest and brush cover for protection against erosion and for stream regulation. ie 

| That all hooks up in here. -I am simply making this as a suggestion. 


The Committee having apparently acquiesced in the view that 


- @rosion on range lands was an important aspect of the problem, the 


Forest: Service. continued. to receive allotments for such work in the a 


future, and the Department of Agriculture thereafter. presented its © 
_ estimates for soil erosion investigations accordingly. See House — 

Hearings on Agriculture Appropriation Bill for 1932, pp. 367, 384, 

386; Senate a onrnes on pe icueure Appropriation Bill for 1932, - 
pp. 162, 166. 7 | 
While the Congress Bed apparently been convinced that work on 


range lands was important, it was perfectly plain that the danger . | 
of soil erosion on private farm lands continued to be considered a | 


_major national concern. At the request of Senator McNary (see | 
Senate Hearings on Agriculture Appropriation Bill for 1932, p. 166), 
the officials of the Department of Agriculture produced several re- 
ports on the nanonal poe The first, poe ae3 in 1929, ‘outlined 
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the seer nature of dita problem both as to agricultural lands and | 
as to forest and range lands, and set forth a provisional program 


_ for work on both kinds of lands. This. report was accompanied by 


‘two separate supplemental reports prepared in 1931. The first of 
- these dealt with the work of the Bureau of Chemistry and Soils and 
the Bureau of Public Roads on agricultural lands. The second, pre- 
pared by the Forest Service, explained the separate and necessary 
~ work program for forest and range land. ‘These reports are set 
forth in full in the Senate Hearings on Agriculture Appropriation 
yey for 1932, pp. 255, 269. : 
It is interesting to note that despite the. enlargement of the pro-_ 
_ gram for soil erosion investigations to include range lands, the allot- 
ment of large sums of money to the Forest Service for such work did - 
not receive complete approval. 7 ie. : 

Mr. Bucuawan. It seems like the Bureau of Chemistry allotted you tie micli 
money. How much are you saving this year out of your allotment of this fund? 

Mr. Sruarr. $7,000 of the 1982 fund will be withheld from expenditure. 

Mr, BucHANAN, And how much do you estimate you are going to save above 
that next year? a 


‘Mr, Sruarr. $3, 840, 
"Mr. BUCHANAN. It looks to me like ‘they will eut your allotment next year, 


then? 
Mr. STUART. ‘The amount pacwa for the Forest Service is the net figure, 


$89,160, 

Second: The work of the F sderal Soil Erosion ace is closely 
analogous to various activities which the Congress has long author-. 
ized for the benefit of agriculture. It has long been a major function — 
of the Department of Agriculture, first, to conduct investigations 
with regard to problems affecting per iculeae: and, second, to make 
available the results of such investigations through demonstration | 
_ work by. the Extension Service. The work of the Service conforms 

to. this model. | 2 

The Service has selected areas in 22 qeiohede fo its work. 
_ These areas present all the problems arising from differences in soils, 
their slope and composition and any other factor that may affect - 
their susceptibility to erosion. In privately owned areas the Service 
proposes to make cooperative agreements with the farmers under 
which the farmers will allow access to the land, supply any avail- 
able labor and materials, and agree to adopt. sich farming practices. 
as may. tend to eliminate soil erosion. The Service will agree to 


supervise the work, demoustrate the methods, and supply such ma- 


terials, equipment arid labor for the initiation of the necessary pre- 


ventive measures as the farmer can not supply himself. The Service © : 
intends to cease its work after these measures are initiated and dem- — 


onstrated and their effectiveness checked by investigations, but the — 
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renee vile agree to continue the practices thus initiated for a period 
of five years dating from the formation of the agreement. It is: _ 
hoped that, once effective ‘preventive measures have been discovered, 


demonstrated and initiated, the farmers will appreciate their oaige - 


sufficiently to continue them voluntarily in the future. 
From the date of its creation, the Department of Agriculture fas | 
rendered just such - assistance to the farming industry. Section 3. 
of the act of May 15, 1862, establishing the panied States aa 
ment of Agriculture, provides: | 
Suc. 3. And be it further enacted, That it shall be the duty of the Connie: 
sioner of Agriculture to acquire and preserve ‘in his Department all information | 
concerning agriculture which he can. obtain by means of books and correspond- - 
- ence and by practical and scientific experiments (accurate records of which 
experiments shall be kept in his office), by the collection of statistics, and by » 
any other appropriate means within his power; to collect; as he. may be able, 
new and valuable seeds and plants;.to test by- cultivation the value of such of 
them as may require such tests; to propagate such as may be worthy of 
propagation, and to distribute them among a agricultur ists; * *. %, 


And soil erosion investigations are only one of many similar investi- 
gations authorized by Congress. See, for example, the act of July 
7, 19382 (47 Stat. 609, 621); 7 U.S.C., secs. 423, 424, 425, 496, 496a 
and 426b (1933 Supp. ). These acts do not pe mention work 
_ on private lands, but the Department of Agriculture has consistently 
construed them to authorize cooperative agreements with private 
persons. Such agreements frequently provide for payment to pri- 
vate persons for the use of their land, provisions of plant and like 
aids to private individuals, Federal supervision, and in general the 
conducting of experimental work on private lands. It is’ true that 
these acts generally confer authority upon the Secretary to cooperate 
with States and private individuals, but. this authority 3 is no broader 
than that conferred by. section 201 (a) of the National Industrial 
Recovery Act. Section 201 (a) provides: 3 

* * * to accept and utilize such voluntary and. uncompensated services, 
to bones without regard to the civil service laws, such officers and. employees, — 
_ and to utilize such Federal officers and employees, and, with the consent. of the . 


State, such State and. local officers and employees as he may find necessary, to 
prescribe. their authorities, duties, responsibilities, and tenure -. es 


The soil erosion investigations have heretofore been conducted on: 


much smaller areas than those selected by the Federal Soil Erosion 

| Service. While such small areas may be adequate to test the con- 

sequences of unchecked soil erosion, it is difficult. to see how any — 
adequate test can be made of the effectiveness of prevention. measures - 

unless the work is carried out on an entire watershed. - Surely such — 

_ extensive areas must be used to test the effect of prevention measures 

on 1 the mane of the ground level of the water. Moreover, such — 


a 
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a areas must plainly include entire aitocahedes in order to measure the 
effect of soil erosion work as a measure of flood control by the reduc- 
tion of the water run-off and silt deposit. Such tests are in fact | 
being made on every one of the re soil erosion projects, save a 
minor one in California. | os | 
Assuming, arguendo, that the work on ‘these projects extends © 
to areas not needed for experimental purposes, the work would 
seem | plainly of the kind of demonstrational service long con- 
ducted by the Federal and State Government. Since 1890 Con- 
gress has authorized “Cooperative agricultural work ” in connection 
with the land grant colleges, consisting of “the giving of imstruc- 
tion and practical demonstrations in agriculture and home economics 
to persons not attending or resident in said colleges in the several 
communities, and imparting to such persons information on -said 
subjects through field demonstrations, publications and otherwise” ; 


(7 U.S.C. Sec. 342) ; see 7 U.S.C. Secs. 341, 348. 


While the Federal Soil Erosion Service is offering more extensive — 


assistance in the matter of providing farm implements and manual 

labor, this can hardly serve to distinguish its work from. the demon- 

3 eerabional work long conducted by extension service. | 
It is thus apparent that the work of the Soil Erosion Service 

is in strict conformity with the practice of the Department of - 

‘Agriculture from the beginning. In large measures the Service 

is merely making available: to the farmers the result of the inves- 
tigations already reported by the Bureau of Chemistry and Soils. 


_. Where such investigations are as yet insufficient, the Service is also 


. making the necessary investigations. ‘This view of the nature of . 
the Soil Erosion Service projects is confirmed. by reference to the 
- reports submitted by the Department of Agriculture to the Sub- 
committees at the Hearings on the 1932 Appropriation Bul. The - 
22, watersheds selected are only a few more areas than the number 
recommended before the Congressional committees. It is true that. 
the program. heretofore outlined was mainly a program of inves- 
tigation. But this was intended to be only a beginning. The ~ 
Department of Agriculture made it plain that when the best prac- 
tical measures were determined, it was the purpose of the Depart- 
' ment to carry the details of the results to the farmers themselves _ 
_ to extensive demonstrational work.. In a report submitted to the 
House Committee in the hearings on the Agriculture Appropria- 
tion Bill for 1932, entitled “'The National Program of Soil and 
Water Conservation ” ”, the ‘Department made the following state- 


ment: | 
a When the best practical measures have ‘been determined, it” is the 
purpose to carry the details of such results to the farmers concerned, through 


the medium of the Federal and State eouce tonal: and extension services, and by . 


aed necessary... 


a Significant that “the prevention. of. soil. ‘and coastal erosion? 
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: bulletins, chreulisa’i newepapet: articles and, also;- be “Wéctores. {liroughout. “gigee me 


_. region and. through, visits. to: the: experiment, stations. on the part of farmers, pk 


- merchants, bankers, and other. business men, as well. as s students of, Sigh schools, P a fe 


"agricultural schools and. colleges. 





as se And ‘Senator . “McNary, . Chairman. “of ‘the coe,  Subsouimitie, di ce : 
a surged. the. Department to. prepare. a ‘national. program. (see. Senate — cee 
: Hearings | on: Agriculture. Appropriation: Bill. tor 1932, p. 166), dad ok : 
_ . declared. on the floor of the: Senate that. ag soon.as: the program. iwas yn 
c - developed. he intended: to. ‘seek: a, general: legislative authorization for. © 


é soil erosion work ona. Nation- wide -scale..::, (See , TA, Congressional |. ee 
_ Record, pp..2938, 2939.) -While-the. legislative. record, does not.reveal 

any connection. ‘bet weer: the program: ‘previously. outlined, and, ‘thate pan 
Roi authorized. by. the National Industrial. Recovery: ‘Act,. the. Previous ee 
~ work:and plans of the: Department of. Agriculture. furnish, amexcels 000 ty 





‘ lent, precedent. for: the. program ofthe Soil. Erosion. Service... me 


Third: There is ample. authority to conduct: worl: for the Sena a i ay 
: foe of soil erosion not. merely i in selected , areas,; for, the. ‘purpose, ‘of ee 


| demonstrations, but tte any.’ area where the Administrator deems it. E 





“'s Co ongress. ha not: lonined: i assistance | to the ‘Aocaing. industry iN 
‘merely. to: investigations: and. demonstrational. work.: It.has:fre- ; 
~. quently recognized. certain: farming hazards: as’ a national: ‘problem - 
and” authorized extensive: “work ‘to’ combat’ ‘such. dangei's’ ‘wherever 
_ they existed. ‘Legislation authorizing extensive. campaigns. to: sup- : 


~ press the Mediterranean fruit fly, the cotton. boll weevil, the. ‘pink a 
bollworm, and: the. white pine. blister. rust are familiar . instances. ae 


: The Clark McNary, Act, extending. F ederal. protection. for. the pre 


; vention of fire in. ‘private forests, should also. be. noted... | er 
There i is. ample. evidence in “the. National Industrial: Recovery. ‘Act | 





that! Congress’ views the problems. of. soil erosion. in this, light. Abd is 4 ee 


a oe 





: is 1 in- 


“tk 


_ cluded in the same paragraph, section 202-(b), with “ flood control”. 


me “meacures, as | a, . method oF bectig:s and developing natutal resoltrees. 


thas] long. eae ‘regarded a aS. a! , major. ‘Hedepal. responsibility: “Such. oS : 
work: redounds to. ‘the. immediate: benefit of. special-classes: of private See 
individuals. » Such ‘work’ may ‘or may ‘not be conducted on’ “private 


cae lands, but this’ question i is: immaterial if. the benefit’ inures directly fOsc 0 4 
oan ‘the private. landowners, _ “The: fact. that. pest eradication i is necessary _ ea. 
to protect. the spread of the pests to other lands does not. distinguish fe 
_.. itefrom:-soil erosion: “prevention, for it. is obvious: thatthe: evils‘of © 
erosion ‘may ‘be: aggravated by the’ failure to. check: then ‘water: run “off Te ve 





on. distant’ lands‘ in’ ‘the’ ‘same: “watershed. 


~The. conclusion. reached on ‘the: basis of ‘the akan of i bint pase 


Fue ae 





“of section 202 .(b),.of, the National, Industrial. Recovery it Act 3 is.con- eo ae 
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firmed: iy an examination’ ig the eonipanion: aot? of March 31, ue: Be 


- ; (Ss. 598, Public’ No.5). “This act specifically authorizes “ such Kinds = : 7 


oe of. ‘éooperative work as are now provided. for by. acts. ‘of Congress. ~ oo 


in “preventing and controlling forest fires. ‘and. the’ attacks. ‘of forest: : 


Rpiesigtgit ene “Gl |. ta are gi Sw. “aie ae, oe, Beg ORS Fe ee on ee 


. 2 tree ‘pests: and diseasés, and such work” as'is necessary. in ‘thé public Be re 
~ Interest. to control floods. 2° Tt seems’ plain’ that in’ the ‘establishinent \-— 
Se of! a! ‘program: “OF ‘public: Bony ‘the’ Congress’ has: treated” alike Cie o 


ceioe control, pest: eradication and the’ préevéntion: ‘of soil’ erosion, 


pfiipie? 


ee Fourth: Tt the ‘Congress: Had” intterided’ to limit the: operations’ ot. ae 
ae ~ $eetion’ S08" (by, ‘to “public: liinds, at’ would. have: ‘uséd plain and un-— 


op equivocal’ language’ ‘to’ ‘express its! ‘intention! The: ‘records _ “dé not | fy 


» indicate: ‘that’ the’ ‘problem? “was” “raised: in ‘cétiméction’ with’ ‘the: Naz... 


a oar’ Th diudtrial: Reeovery: Act,’ But it: was’ ‘considered. at ‘length in. a 


ne connection’ with’ the’ companion’ act ‘Of! Marchi’ aE "1983 (Ss: ‘598, 48 | 
| = Stat. 2a)" “AS intkoduced; ASS 598 “(EER: 3905). ‘provided’ ‘for ‘the 


ve ae the’ ‘President’ to. ‘ntilize this ‘corps, . ae: 


ne establishinent,’ of a’ Civilian Conservation’ oP a brid: authorized oS 


pe os 199°) ne mou eis dot : Beet as as “Pay 4 











-* gute - or 
ype pet af f + 


yon seas wed eacad sf ee ; ; | 
ee eee reed in. ‘the execution “Of. this: ‘Act in’ “the: Thaintenanes, ‘construction, or. 


| - eartying. on of works: of. a public nature, . for which sufficient: funds are not ae 


PY available, sich “as! ‘forestations ‘on: ‘National: and’ State’ ‘lands, opr evention : ‘Of soil 


. erosion;:: flood . prévention;: ‘and: construction, maintenance,: for’ ‘Tepair. of: toads 


: “and, trails! on:.,the; public. domain, ; ‘the,. national; parks, national, forests, ; and or 
other Government . reservations: Provided;, That. the. foregoing. - enumeration - 
moe shall: not. be construed. as a. limitation | of the ‘kind. of. projects ‘which, may ‘ba. ears 


a jhduiadting -in’ ‘$0. far’ as ‘practi¢ablé. i Fae ey it 


oo yndertaken’ ‘hereunder: ‘Provided. further,’ “That “such! Projects: § ‘Shall: be. ‘self- a : 


Sf if I: “4 e. 
eee ey ms aa Paid, 


i The President was also ‘adinaslieal'¢ to ‘bate into ‘SBobiindtig whe! os 
coments | with: States, thunicipalities, or any. ‘other’ public bodies. a8 
During. the! course. ‘of. ‘the’ Comrnittes ‘hearings, ‘Mr. ache YY. ‘Stuart, : 


i: then’ Chief. ‘United. States ¥ orest, Service, objected. ‘that the limitation. 


aS . of the: forest ry work" to public. lands’ was Paes with the. long: . 
5 established practice | of. the, E orest: ‘Seivice: as a 


fhe lg wie. Mage? . ee is a Bes an os : 
re eae Seana Le {.: erates : if cae ae ea | a. ny hater 


A. point, I. “should. like, to. ‘raise, cwith ; the. committee i is. ‘the desirability. of 


— amending. “the: act as. “introduced to. provide ‘for the use “of, ‘such | ‘labor. as is 





oe oan ‘provided. ‘ander. ‘the: pill” “on! such: ‘private’ Tands' on ‘which’ ‘work’ ‘ean ‘be: “done 
Pas - ‘ undér “cooperative: arfangeiiient: swith’ ‘the! ‘Weéderal ' ‘Government. ° The: ‘Forestry 
2° “Servicer is. enone to: cooperate’ now withthe: various:States in” forestry, 


eas - protéétion; thy TE ie, authorized, to: cooperate:with the. various, States.in - 


other, ways’ that, are » helpful, in the; public. interest, , but. applicable. to private : 


ag lands, ‘such. protection , as. the: extermination ‘of the eypsy. ‘moth, the ‘white-pine 


- f “plist ex’ rust, 
| ands." 














< and ¢ othel, E Dest. “Those bests on private lands: may ‘threaten public , 


coe a “There: is’ wlsés in! i operation a *oStaieu tier jabeavgement: betwee: ‘the: iMeted 
ae “Government: and. ‘the various. States,’ in. these: ‘fields; but. the. funds. have: -been 


ee. CFs 


tt aae 


4 oe 30: ) worded, ‘not! nef ‘as. to forest ee as £8 “Gidedise’ ‘control, as nee ee 


be insect” control,” “under” a 1 cooperative arritigement ‘Between! the Predera: ‘Govern- a 





a Tabor, x reads in part: 
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_ = ment. and 1 the States . and: private ‘panties,’ to fhe. public penefit, in which this. SS 
aa labor might ‘be used. “There. are other. projects. that ‘would make. practicable.” Bi ere 


_ the: ase of. Tabor on national forest: lands 3 in 1 the ‘East and ‘limited: quantity Of ae 
rc State lands:' pe eee hades he a ees Ro es ae 
oop.sMr, . Savant: We have. this situation, Me. Chairman: What happens on. _private ee 
| 7 | lands, particularly, forest and range lands, is also.true of. agriculture. At may ae 
Le have. a. very: serious: effect. upon lands. farther down, the. watershed, -where the, ae 


5 » waters’ leave’ the: “watershed.” “The récognition: of. ‘that ‘principle’ by. Congress a 


; in the | passage of the ‘Weeks’ law. ‘in. “1911 led to a policy. Of: ‘public-land | acdiisi- ee 
tion in the eastern part of the United’ ‘States, ‘under: “which: lands''have-beem 
. ~ acquired, at. the headwaters of navigable streams. ; Bota, Hearing S. before the a ae 


: on, Labor, ‘Hlouse of ‘Representatives, 3d, Congress, Ist session, on 8. “508.1 


| > Stuart’ suggested an’: amendment: to: permit’ ‘the: President: ie ~~ 
canker for work. on’ “private lands.’ ‘Labor ‘Teaders; however, ob ae 
jected to. ‘any. use. whatsoéver “Of: the” 66. ‘Civilian. Corps ae that’ might ea : 

- depress: the labor. market... The. administration had anticipated. such | 

objections.’ A. ‘Memorandum for the. President.” of March 15, 1933, es 
signed: by! ‘the: Secretaries of: biog the, Interior, + Agriculture, and 


. fs 2 


eR “ait. is, highly, ‘desitable ‘that. they, should be specifically ‘confined to : an 


: forestry t and soil erosion projects in the Billae oe Dean 


It. will. also relieve the. minds of ‘those’ who fear the: depress vee 


ee on. the wage levels of: free labor, due: to the. wide use of. this. recruited et, 


eet. ee 


= army, ‘and ‘also. those. who. feel that works “which should be. ‘done. by” contract s ae 
: by. free labor will be. prog ressively. urged. as ‘suitable, for’ the Conservation. Corps, ee 
as _thus. further limiting, ‘the ‘opportunity. to secure. normal work, and: wages.” a ha ae 


The objections’ of labor: moved the: Cominittees to" recéiamend: an es 


amendment: which: ‘striétly confined all activities to enuiérated: ‘proj a 2 ae 
ects, which were. ‘in. turn. strietly confined to ‘Bpblie, Taide. See a oe 


- ‘Cong. Record, 861, 876- YH Oe 


In the, debates in the. Senate: its cwas, 5 cheated that authority. would ae 
- have ‘to be: conferred for. works on. private. lands in order to.provide 
_ for: adequate. ‘flood. control and reforestation. 'Sée 17 Cong. ‘Record, 

_ 87] 1-872... ‘The pill: was finally, amended. ‘to provide 2, limited: ‘author-— te ges 

ity for. this purpose. See: AY Cong. ‘Record, 916. The amendment ae 


' Was ii included i in the bill. as “enacted by the Congress and. reads : 





me big ce BPR oe 
er ’ Eis Lc eae ae 





a bas Pr ovided, ‘That the President, may in’ his, discretion extent ee Wins 
| provisions of ‘this Act, to. lands owned, by, counties and municipalities : and, Jands” peed 


‘am private: ownership, but only ‘for. ‘the purpose of doing thereon | ‘such. Kinds “Of x aos e 


- 5s “eooperative’ ‘work’ as aré now ‘provided ‘for ‘by. ‘Acts’ ‘of. Congress’ ib preventing - : ' Ly oo 
0 Tana: controlling ‘for ést: firés: ‘and the attacks: of ‘forest: tree’ pests. and diseases: and oe 
eee such work as, is; tlecessary J im: the, ee interest. to control floods: See: : 





- eae Act Tig s legislative b history i itidiehtes! plainly‘ ‘that: oo ee 


: a addressed | itself’ to: the problem you’ have raided” ari d that ita doptsd : : A 
Pee clear: and unmistakable’ taapnage to die its intention to restrict a 


iP 
: a aut. = ated 4, ar 
: Sane ze af eee a sore nt. 
taet:. Rt ibeed eh ges i i 


ae en sgt FRE eg aia Ba G 
ean byt . m c i eat cae Ve ant Bae Bios fe on er Bs aie sho & 


urn: 55) DECISIONS oF THE DEPARTMENT OF THE “TNtERIOR : EVor 


ae ‘ork. on 1 private ‘Taride Th ‘view. of the ‘established, policy. of the - 


. a Congress to ‘extend Federal aid. in’ analogous: cases, . Ss. 598° must. be | 2 ate 


_ Ce = viewed as an intentional exception designed to. satisfy. the demands ae : 7 
_ O£labor leaders. } Indeed, there is: ample evidence: that the Congress - a 


ee understood that: the restrictions placedin S. ‘598 would be removed . 


in| a bill tnobjectionable ‘to Tabor, the. then forthcoming ‘National =a 


ae Industrial Recovery . Act. _The followivg: excerpt: / from the A debater : 


7 in the Senate on. S.. 598: are illuminating :. 


“Mr. “Fras. “Mr: ‘President, a should’ like to ask . a question of ‘thie’ ‘Sénator from a 


a oe Wiassiehectia” On’ yesterday” and ‘also today IT have’ had. several | inquiries 
from the area. affected by the’ Ohio. River flood; and have’ been asked whether - 
ec : the. first’ section: of the: pill: is: broad, enough: to: make. any application. to A000: 

ee control construction, work on. a, iver such, as: ‘the: Qhio... 7 


Mr. “WALSH, It is not broad enough... “The work that. is. to be done ander this | 


: ~ “pil is confined strictly. and absolutely to" the public ‘domain ‘owned. by. the 
-.- several States and by the Federal. Government. 18? there is: any public domain 
hs along the Ohio: River, the. President’ ‘could | undertake: flood-contr ol. work there. 


My. Fess. ‘There is no Jand: owned. by the State or. ne Federal Government 
on: that river. : 
Mr. WALSH. I under stand: ‘the President: has 3 in. mind a | general pablie earls 
bill that’ will probably. crepe flood-contr ol. work: “such as’ ‘the: ‘Senator has. ip 2 Se 


. Mr. “Bisaoom as should like to" ask. the Senator a question along the sae line no 
as ‘that: propounded by the Senator. from. Ohio. (Mr. Fess). ‘in. ‘relation to. the 


‘Ohio River. Does the ‘Senator feel ‘that. ‘in: the’ measure’ “Of: ‘which. he. ‘spoke | 


and which he: indicated: ‘the President was’ going: to. ‘recommend later, ‘provid- he 
ing for public ‘wor is, t there will probably be included: some: -Brovision. in: relation eet 


. Mr. “WALSH. L am ‘of the opinion, from the casual reference ‘which the Presi- 
dent made to a proposed public works pill, . that" it would include work. oF ‘the 
| aad suggested by the Senator from New, J ersey.” a - 

, Fifth: All of the work of the Soil Erosion. ccc is. lly jus- 7 
= tifled as a “flood. control ‘a measure. From an early ‘date the impor- 
tance” of: maintaining a ‘vegetative cover has. ‘been. recognized. as. 4 


necessary ‘flood. control’ measure. “An: ‘adequate’ vegetative ‘cover 


will substantially ‘reduce. the water Tun- off ‘and the silt. deposit per- ; * 


i haps’ as much as 50 per centum. ‘In this ‘connection it is important - 
to note ‘that the’ costly reservoirs’ ‘which have been constructed . to 


divert the water flow. from’ rivers lose their value. as: ‘they are filled - 


a with silt” deposits. . For, an. extended analysis. of this problem see ; 


y « Relation of. Forestry to: the. ‘Control. of: Floods. in: the re 


"Valley? ” (H.R.Doc. No. 573, 70th. Congress, 2d-Session.) - 


Congress has: ‘recognized the importance, of. maintaining a: -yopetii: Rares 


tive: cover. The act, of March 1, 1911. (36 Stat. 962), for example, Z 
: provides for. the purchase. of iaade within the watershed of navigable ig 
. Yivers, the. control. cof :which. will: “promote. or: protect. the: navigation as 


es of streams. See also the act of Tune; q, 1924 Soe Stat. 64), oo : aa 


ae Califortia, are locatedi 
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_ : | jung and directing the: Secretary of: Agriculture to. ae oe oe 
_. the various States in the procurement, production, and distribution = 
—. of forest-tree seeds and plants, for the purpose of establishing wind 


breaks, shelter’ belts, and’ farm: wood lots, Opn, denuded or ‘on- en 
| forested ands. 2.0 = 


tea There: can.be no ecaaoneble. doubt: ‘that: section. 202 (b) ee ea ae 


- measures” necessary: to: ‘maintain. a vegetative cover on private lands ee 
for purposes of flood. control. | One of the chief: objections. to the. ae 
| -restrictions contained in the act. of March 31, 1983 (S. (598), as. re- 


ported out. of. Committee, » was that such measure. would lose much. ~ os 


of its effectiveness if confined to public lands (see 77 Congressional es oe 
Record, 871), and: the bill was finally amended to provide for work 
on private lands wherever. necessary “in the public interest to. cone. 
trol. floods.” The absence of, any. restriction in section 202. (b) com: oe oe 


“ ing. after the contemporaneous decision of Congress that. such. flood iit si 


ee control measures could: not. feasibly. De. limited to. public. Jands, is : ie : 
; almost. conclusive evidence that no such. restriction was. intended. aes 
‘The necessity of: ‘maintaining a vegetative - cover on agricultural - 


- lands j is. plainly as pressing, as the need for such work.on ‘forest and eae ee 


range: lands.. There can be no doubt that. the relation of soil erosion. _ a 
on farm. lands to floods was one of: the major. concerns of Congress. ra 


- “an: authorizing investigations | of the ‘soil erosion , problem. ( See Ss 





: ‘House. Hearings . on Agriculture, Appropriation. Bill for. 1930, pages ee 
826-898; ‘Senate Hearings: on; hy Ageicalturs, Appropriation, Bill for ee 
| 1982, pages 256-265.) 7 Be 
= ae the actof May 15, “1928 (45 Stat, a4, 538), the. Secretary. ae are 
. War. was » directed: to. report: to, Congress. on the. question of the 


eae benefits that. will, accrue. to. navigation and, agriculture from the ae 
: prevention. of erosion. and: siltage. entering the stream.” ‘No ‘report. oe 


has. yet. been. published, but an. unpublished. report. concerning. the Boal = 
Missouri. River basin: significantly notes that. the. value. of soil ero- 


a0 -slon. work on. agricultural. lands must depend. on the voluntary coop- a a 


eration of the farmers. (Silt ‘Investigations .in Missouri Basin, — a 2. 


| Appendix. XV,,Vol. 1, p. 29.) -. 


Siath: All but. one. af the: projects. ce the ol oes ‘Hervioe: are. : | i, oe. 


7. fully: justified as measures to check the. pollution. of. streams. See- et 


tion 202 (b) directs. the Administrator. to include in the progr: am. A t ee, a 


public: works projects for the “ purification. of waters.’ ” All the proj- ae . 





ects of. the. Sod Ere fon, Service on private. lands, save Ay, minor ones i ae 






oo 


one vithin. the. drainage basing of navigable i. 8 
“Evers, and there | can be:né’doubt:that one of the major ‘contributing pa 


oe causes. of the: ollation-of, our. public streams is: a Aepositing. of ao nS 


| erosional ‘debris. - 


z Seventh: The achenac. of eoneetichon. and Gnaneine ao the eee: : : ee 
os on ‘private lands set forth. In - the. cooperative agreements. is author- eg eae 
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, pear By ‘the: National ‘Thdustrial Rebovery Ate “Section 208 “ay. oe 


provides: | oe ee 


* With’ a view. to. increasing ; employment quickiy “(while ‘easonably oe a 


a 7 ae any loans made. by: the United ‘States ) the: President. is ‘authorized and. em- 
| powered, through | the Administrator or through ‘such other’ ‘agencies’ ‘as he ~ 





a e may ‘designate: ‘or create, (Ay ‘to: construct, ‘finance, ‘or’ aid: in’ the construction © .. 


er financing: ‘of. any’ ‘public-works : project : included: inthe program: prepared _ 


es -pursuant. to. section 202; (2). upon, ‘such, terms, as. the President shall prescribe, f - ie 
Je. 0, make. grants. to. States, _ municipalities, or other: public: bodies for’ the con- tee 
ae struction, ‘repair, or improvement of any. such 1 project, but: nO such ‘grant shall 


se apo such. project; ack ome aly ee 


oe Were it necessary’ ‘to go so 5 tab: thik Section ‘should’ be ‘cbkotrabal to 
a authorize. the Administrator to: finance’ the ‘entire ost. ‘of the! project. ‘ 


ee : From ‘the: ‘outset, ‘the Administrator’ has construed this section ac- 7. 


ro nt 
List 


“et prbjesta’ ‘authorized ‘by. ‘ection. 209° aE “Federal ‘expense. ° Te! ie 
true’ that’ Congress Has ordinarily’ ‘required, or ‘Has’ authorized ' ‘the: 


Departments | in charge to" require, that the” ‘Statés” “OF “individuals 
7 benefited: must ‘match’ the Federal’ ‘grant’ as a ‘price of its: ‘aid for ‘flood 
~ eontrol, pest” éradicatiori and’ Tike’ work. ‘See, for’ exampl; ‘hie: act 


of February 10, 1925" (48 Stat. 830); the act of February 9, 1927 (44 





es. Stat. 1065). But. itis impossible | to’ believé-‘that: Conpitess! ‘iritended - 


— to" ‘reduce ‘its’ contributions | “under the’ ‘National: Thdustrial Recovery 


‘Act to 30° ‘per ¢entum.' “Section 203 (ays lye expréssly authorizes the 
Administrator himself to construct, or finance projects’ ‘authérized by 
section 902, ‘without, requiring ‘Such ‘contributions, “and the’ reason’ ‘for 
this departure from past” ‘precedent’ is clear. “The National: ‘Indus- 
me trial ‘Recovery Act’ was adopted ‘as % an ‘emergency: measure, ‘designed 
tol incréase. purchasing power | ‘quickly.* “Congress obviously: deemed 


. it. unwise to delay its’ program ‘until the States or’ private’ individuals : 


oes if necessary. 


| : “ were Teady. to’ contribute’ a substazitial share: of ‘the: ‘dst, ‘and; there- | 
_ » fore, authorized | the: ‘Adiiinistrator to’ undertake the: entire’ Iirden, | 


OS ae * y 
wu way a og ng 77 t 4 * Pr ae 3. q ¢ 
ales ue eae ae wok IST fd nigh ae ae jit ae cae 


But, we. Bone neh 20 so ites to sustain. Bie: validity of the weiutigd ; 


oe ment ih question here. - Tt may be admitted’ that: when’ the: benefits 
- ~ tnure in large’ part: ‘to individuals, the plain language of the ‘statute 


- ~ should’ be’ restricted" ‘in interpretation: to authorize * ‘Federal’ ‘grants — : ° - 


| ~~ only” in’ the proportion ‘that Congress: has: heretofore established’ ag 
the measure of. Federal: responsibility.’ “As already noted ’ ‘above, the 
Ol Soil: ‘Erosion Service has entered into: cooperative: agréenients’ with 

ae veg farmers; whereby the latter: agree to furnish any. available labor — 


ee and materials. © The Director, of the Service estimates that: such con- ~ = 


“tributions: of the farmers are the equivalent of as mitch as 70 per 


cre ~ eentum, and in: all casés at ‘least 50° ‘per: centum of the cost of: any a 


eo eae oe : 


oft the proje jects conducted. on 1 private, lands. - 
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For the reasons seb forth above, re am “of ther opinion ne ae ‘pro: eee ie 


a * oe projects: of the Federell: Soil, ee Service: aes jelaetollyb pe a “e 


| ese naaenes on private: lands::-! pe al BE Gesi! 


Me so Bubtzc Lawbs— itp ania Rieger repenar’ AND. Sar’ Law. 


Approved: “May.16, 1984, - een ie al 
» Harow L. ‘Towns, Oe RES seu Y 
acsaiopet of the I nierions 
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Public jana reserved ‘by thé ‘Gnited’ ‘States, “until ‘disposed of fy it, ind | in! the ae 
sabserice of: express’ Iégislation ‘by Congress,’ is’ ‘governed’ ‘by the’ ‘comtion: law. ee 
~ with. respect tou ‘riparian: rights: and. the? effect : Of. ‘erosion: and! submergence, i ae: 

| sand not ‘by: the law: of: the. State: (Widdecombe: Ve ‘Rosemilier,, 118; Fed, ; 1295). ae ate he 

Pome Lanps+;RIraRran Rages —-Navieapna.. _ Wags —AccnpsroN--I DENTE a eae 





ies Li . ate ; Mane d oo tet 
ne rare coger dg wig Mie tn cee ee ee 
ba oe | ae . + - . : 
AEN Aohrre ee a ks i fonts 


ee Gop 


tre be 


a e ~ stres eam, and, to. which the ‘United States ‘has not parted with title, are e eroded. = Shey, 
i stk in their entirety by ‘the action Of. ‘the: stréam, ‘and Jater ‘restored by aceré- : Seu ee 
"dion, title’ to ‘the’ lands‘ so" restofed' is in'the’United Statés, and not in‘the 2. 
Be owners | ‘of. the: remote’ nonriparian Tandy ‘which ‘lands? for’ a } times were: ‘the etc en 
Ze ABbORe; dands. lied # es teSi aut eh sire oda See ae ae oo ope 






sees public, lands: in “Nebraska bordering: upon. the. Missouri. River, cwere _washed | 
away by. that, river, either. ag the result of. erosion, OF avulsion, and: later. 
a restored, augmented | “by. other jana; the result of. ‘aecretion.- “Held, That ee 
oe a ‘title to ‘the ‘surveyed lands $0. ‘restored’ or ‘undove died’ ‘and’ ‘to ‘the’ ‘lands added’ chee a 
. we thereto | iby: ‘aéerétion: ‘is. int the: United, States. and ae in! the: owners of ‘the. . : 


ee back: lands: which : ‘were for: a time: the: shore\ lands.’ « es wis poses ae ae tt 





ae Warman’, F dpst: “Assistant ‘Secretary: mH nae beni) fabad ait 


“On: June 2, 1939)! a rank z 





“Herbert: Kelly made horhestedid: ‘éntry fre, oe 


= e ota 738 -and: 93 ‘See, 30, 0, aE Ni 4 R 128, “6th PB. M., Nebraska, serch oe 


= a taining’ {OU 95 acres: 


* > - ‘Fialco’ hoiriestead’ baie for: lots: 4, 
2 Matnling 140:20' acres, 7 


a : behalf of hitnsalf’ and others. against: disposal of the: aforesaid: tracts oe ae 
as: ‘public’ land’ of: the: ‘United States.” He: ‘alleged that’ Vote! TB, 80 





On ‘April’ 19" 1938;: “Glade Jt Blip filed epptition ie: ee 









re 
Pre, 





“Roy: N. Towl, now: mayor: poe RE ‘filed: jnprtecks ee oe 





: 2 ; and 4 of ‘said: section’ were" “enitirely: washed: away: by” ‘the ‘Missouri Se 
eee River after the. original; survey: thereof that: they ‘subsequently rée-. aie. 
“formed by: process’ “of accretion’ and; with: other: lands infront: there. ae 


. of, became: the: property” ‘of owners of the back: lots,’ ae 
oe e became attached, BoE accretion." The protest was: dismissed 1 by. ABB) ese 8 





to’ which: they — i 














9 ooo "DECISIONS: OF THE DEPARTMENT: ‘OF THE: INTERIOR ce “Ivor 


ae Connon of: the Gatigeak Land: Office by his: shaion of Obtébar: on 
rg 1989. ands: by. request ‘of the. protestants, the: record: ‘has Boom me 


Pied Ee submitted to the Department for consideration as upon appeal. . Mie 
ae Bike appears ‘that. the land in said township was originally surveyed oe 
in 1857, lots 1, 3 and 4 then having a northern frontage on the _ 


ee Misscuri: River. Lot. 2 was south and. back ‘of lot'.1.. These lots. 
a were all in the Ny, of said section and lots 2, 3 and 4 extend to 
the central east- west: dividing line of the section. The tracts just. Le 
ae back: of. these’ lots. were. disposed’ of i in 1860. and 1862, and, SO tar: as — aa 


ae - indicated; they ‘were then nonriparian, | 


; ne Tete ae, and 3 of said section, which entry remained. of record until 


On August 1%, 1881, John: fe ‘Kendal. an Von ae for =a 


? a March: 2: 1928, when. It--was canceled. for. failure to. make proof a eee 
eee within, ie statutory. period... The. information. in the. record: in- a 
“-:  dicates: that said. entryman: built. a cabin: on. his homestead,.:but on 


Set account | of ‘the: encroachment: ‘of: the: river ‘and: ‘the cutting: away tO 
~ the Jands;‘he was compelled to: move-his: house ‘the first: year’ after — 
.... he made entry, and that during. the. second’ ‘year he: again moved 

‘his: house, | and during thé ‘third’ or’ fourth’ year" ‘he ‘was ‘compelled | 
ai to move. his house. oft the ‘land. These facts. justify the conclusion | 


that. the lots were. extant, in, 1867, and. were not. entirely ‘washed 


away until. 1885: or: later: Lot; A was: not. included. in the -Kendal J? 
fe anys but nothing f in the record indicates : it t had been. washed awry,” 


year 1860: ° one 2 "iy ida aghnaniie: Syne in fay 
“Tt further a appeats: “trian ‘the’ repérts 6 of investigators 0 on nthe ¥ géound | 

ae that the river. in the vicinity of these lands has made. ‘great, changes : 
since the. date. of. the original, survey. in. 1857. - From. these reports — 


: “at. appears. that: lots 1, 2,:3 and: 4 were: extant to 1876, -when by: reason . 
of a ditch dug to deflect: the ‘fiver current; the river began’ to-erode ~~ 


this land, though. the lots. appear: to be: extant in ,1881' at. the. date 


col Kendal’s entry... There. ds. some. evidence, that: the lots, were :all . 


washed away about. 1887; ‘though a map: submitted by the protestants, 2 


dated. 1890 and. published 3 In. 1892, shows parts of. all. of these. lots: ASS 


S22" then. being: i in existence. ’. There is no showing. whether the. complete te 
-» disappearance in.1887. was. -by erosion or by. avulsion... There is-evi- ©. 
dence in the report. of the surveyor made i in 1928-1980: that the river- ame 
a made. several avulsive. changes, TOOVING. a half. mile at. each h: change, ae: 


aS commencing, in the early. 1890's. es ae 
In the years 1928-1930, es resurvey - ‘was: ee plat of 4 which: ae "ee 


ee aad ‘accepted by the ‘Assistant. Commissioner. of the General. Land Office 
“on Mareh 20; 1931, which reestablished the lines of said. lots 1,/2;°.0°0° 
ee OL and. 4;. and: also. jneluded in- “front: ‘theréof. new,. lots 7,8: and: aes noes 
Os onsthe: Hieory: that the new‘ area had been.added. by: accretion to ‘the ae 
oe _ undisposed: ‘Government lots, or. had ‘been. uncovered. by: abandon- eas 


2 with reference:to: surveyed: Jinege ets sa, Peres 






Cee ee = DECISIONS oF THE. DEPARTMENT. oF THR INTHRION: (BE 


: ; ment or the 3 rivet’ + bed ‘rough an “avullsive » change i in , the river. at oe 


a that point. © 


The irotestanta hee déniveriied CHemnestved about the 5 dividing wine?” cghblgect 





a are the States: of Nebraska’ and’ Towa, ‘but in. this’ opinion’ the’ Co 
on a : Department i 1s concerned A only with -Etoperty: rights of t ne particular: ee coe 
a «tracts of. land. = Re ee 





On the basis of the ‘legal: view: “hereatte derelopeds' He is: + irimtite! ae oe 


ae ial +o determine if these: lots were: ever. wholly. ewashed away, ‘andi es 
oo iso; ‘whether by: imper ceptible ‘erosion or: avulsion’ and’ it: ‘further’ es 
ad being immaterial ‘that the: back: lots: might: Have: been’ Tiparian. ata oo 


date subsequent to’ their’ ‘original disposal: “The'view taken’ of the eae Pe 


: a law i in this case is. based on: this factual: situation; namely, that’. lots’ oe ae 
4, 2,8. and! 4-were ‘extant’ in “1867; ‘the: -date- of the: admission’of. 0 | 


| "Nebraska: to: statehood, ‘and ‘that none ‘of the: back: lots,’ when, disposed’: : : ; “ 
of, was’ riparian,’ ‘and. ‘that: said: back: lots’ were: ome originally. ee 


grey 


There : ‘are’ “décisions: which ' inl that: ne nonitiparian’ ania sbecowiss: 7 ae - 


ae ‘gipartiny by: ‘imiperceptible’ erosion: of: intervening’ land* and: ‘subse~: aie 


2% quently the water recedes and: land i is formed: ‘by: accretion’ extending’. e a ae 
- over the original boundaries of the intervening tract, such:accreted * 
: land becomes, nevertheless, a ‘part: of the remote: tract: “Such: ‘ds! thet i! 

view expressed in ny ceirsley yi Gipple: (104: ‘Neb: “88.175: N. ‘W. 642)" - mee 
and is the view in ‘Kansas, Towa. and ‘Missouri. ‘The ‘Department Of Pea AS 


_ the Interior does. not hold. this; view of the law, but. because the land, pe 
in dispute. lies: in. Nebraska. it ‘is’ ROSSA first: to. > dliepane of the : 


7 < earsley case, supra. 





“In the case of: Wuiiedaeioe.¥: ve “Roseméllon: (118.3 Fed: 295), i ite was) - 


. held that land reserved by ‘the Government, until. disposed. of by. is ae 


was, governed: by: the: ‘common law? with: ‘respect’ to. ‘Tiparian’ rights : 


: and the éffect. of erosion and: submiérgence,: and not ‘by: the law: of - - 
. the State: The court’ there: declined: to' follow. the-Tules established’ ht ae 


—.> by the Missouri courts, relating to. the ‘disappearance. and: ‘reappear-i pe a 
ance: of an island, within, the..area. of the, original, island: located. An 
. asnavigable river.’ It. was: ‘conceded: thatthe State ‘had: the: ‘tight. ee 
_.. to establish and’ maintain: ‘its own ' ‘rules’ ‘of! property: swith : ‘respect’ i ue 
to land ceded’ to it or its citizens, ‘but it was. ‘denied that such local’.°- 
3 rules controlled the question. ‘while: the. land: was. ‘the. property of the’ ee 
ae Government, it-then. being. held. subject. tothe. recognized . laws: and, ol REE 
~~. pules of. the ‘United States and, in the absence- of express legislation. ere ce 


ne by Congress, subject. to common law. rules. : wee. also. Wilcox v. J ack= oon a : 


: Land. Department i in the Rust-Owen Lumber. Co. case: (50.L. D.. 878): 


ae son: (18 Pet. 498)... ‘This | rule. was. approved, and. applied. by. the aes 


Tt remains to be determined -what is. the common. law rule, or. ‘previr ne 


- . “ously: applied Federal. rule i in this unusual, situation. . eee pee 



















“as: the. better rule, is that.where. land, once remote; becomes. riparian _ 








Kan. 363, 63:-Pac. 617) Ye earsle. Y We Gipple, ‘Supra. : 








- DECISIONS. oF coe ‘DEPARTMENT OF. THE INTERIOR, | “EVok: a - 
“Phere | isa eee opndliet. in; 1 Abi cases; Oni the; Jonie. but: ihe sae 
now ‘stated: and: adopted as this Department’s holding: and. advanced, Piya: 


Z bee erosion: and’ subsequently. the. water: recedes, uncovering. all. the. 
~once- remote, and: also: ‘the:-original. Tiparian: tract, the. onee. remote oa 
ee is’ ‘restored. only: to the extent: of its: old Te Ocean: Clty eg? 
Dae ve Shriver. (46. Atl. 690 and. note in 51. LR. A. 4955. Gilbert 
Vas Eldridge (40 ‘Minn: 210; 18-L.-R. A. Bll); Maulry. vi Norton. (100 
“Neve. 494) Crandall: ve “Allen: (118: Mo. 408) ;: Allard: ve Curran 
(168 N. We 761); Erickson, vs, Horlyke, (205. Ni. W.. 613)... Contra: a 
-Wellek Bailey. (BB. Conn. 299... 10 ‘Atl. 565):5. Peuker v. Canter (2 a 


ce eee Because of.a: avery: even. division. of:: ‘authorities, nd ae the ‘ _ x 
: land: Am: question. ies: within * ‘the. boundaries. Of.,a: ‘State. holding: . a 





contrary: wlew, an: extensive; search. “of, authorities. has. been. made. \ 


astef 


- The: generally stated: and. accepted, rule. as: to,. original: riparian, ae 


owners, omitting. the: question of, remote’ owners, is. stated in. Nebraska. ce 


‘ve LOW: (143° Up Se 859). -where: the. court: qneted: from, Wow. Orleans m 


United States; ( 10 Ret. 662): as: follows: fe cdneandebet ote yd be faeces! 


phe" ‘question’ is! ‘well: settled: ‘at: comma: law; that the: person <ihiose Janta’ is: : 

* powindéa: by: a stream; :0f:. water which changes; its: -COUrSE; gradually: by. alluvial: : 
-formations,. ‘phalk still: hold: byt the’ same, ‘boundary, including. the. accumulated. 
“ie soil. , No. other, rule can be applied , on. just principles. Every proprietor whose. | 
= and 18. thus jounded is, 3 Subject to Joss: s by. the | same. means “whieh may add. to 


fe. ge 











- . onnot ‘be! iield ‘accountable. foi His. gain. “ (Sbe! ‘also’ J ones ¥.! | Soulard; 24 How. 
4d; Banks Ne ‘Ogden, Q. “Wall. BT Saulet. v. “Shepherd, 4 ‘Wall. 502); BE: Olaig — 


fe oe 






“County: v. Lovingsion, 23 Wall, 465. setteries Ve Beet. 0 Omaa, and 9m 1B4 Us ie BS, 
118), 3 ee i? ayice) 4 yee [ae pager ree, ate 
“Phe 0 origin “of ahi rule, dstas, back. to: the. pole: ‘of; ‘common: a lage, ee 
developed: in; England, and: as, first:! expounded by.Tuerd. Hale..i in his. | 
- treatise, on: Dé sure: M aiis;: i Hargrave: Law,: ‘Practs,: page. 15. eee 


Le tel et te Phe wap te ey, eeg #8) ap hae 
$e a 4 et oe fe las 2. vi . ase am : 4 2 igege te re . ie 












ee Jagain,. or if. ip be. by; art: or industry, régained,: the ‘subject, doth not. losé his - : 


. ss “bounding upon, ea nd the § same. can, be » Inova, ‘though, the sea. ‘eave the land oo Loe. 


propriety: ‘though: the inundation. ‘continue’ 40° years. Tt ‘the marks. remain’.or high 


continue ‘OT | -eaetenit"¢ can Be: ‘Tehaonably’ Gentian ae “case: ais: ‘clear: Ramphanis: * | 
added. }.: Pees yerart yt f oe te ogi eee ie Lae , 


“He cited an anonymous: Case: e dated’ 1573 3; Dye 3060. 





“Tn Rex ye Yi ‘arborough: (CE Eng. Ruling Cases, a58y: ‘first st anti im ini _ os | 





“4824 ahd: finally disposed of in‘ the ‘House: of Lords in 1828, it-was 
“held: ‘that land, not suddenly’ derelict: ‘but’ ‘forrn rm ed’ by. alluvivitn ‘ imper- jee e 
- coptible i in “progteasy Setonges tO. the owner” ‘of adjacent Jands, he Bae 


ia oe sal "DECISIONS: oF. ‘THE. DEPARTMENT. OF: THE. INTERIOR : MBE 


: ; the theory. that. ‘the denoat betas: valuable. by. he. labor: 6: the. 


. ‘person. who. occupied, and. used, it. In. Attorner Yy. General. ve M cCarthy, i 


ee _ L Irish, Reports,. 260. (1911), the court scouted somewhat. Lord, Hale’ ee : 
_ idea that: marks: were conclusive, ‘saying that. the. real: question’ was ose 


; whether: the. accretion or. recéssion was imperceptible i in. its progress: ae 


i Z The facts 3 in that ¢ case were > that. the marks coincided. with the water ter Fy: = 
oc line.” ae Pe a 
- os eee General of s Sinabhaio: Nigeria ¢ et a Vv. i of é Cox Ltd, a - 
= et al., 64. Law J ournal, Privy. Council, 103. (1915), ‘was a. one. OL Bee eter 


_ deed by measurements, which. tract of land was in, fact. bounded bye 
the sea. The ‘court, thate. suggested that, one. of the. considerations _ tas 
in such a case was that : access to o the s sea. 1 should not be interfered with» Soe 


a) accretions. 


The. above: cited: sd English ca cases’ s suggest three 2 reasons for ‘thé! ‘hold , 
eh a ing as phe eaes to oniginal Tiparian owners, though an ‘examination of fe 


7 reason. “No English’ case is s found | in’ cowhith': is involved U the i imme- : 


diate: question of the: rights of. an. originally remote owner. no 
In a leading’ American. decision, again. not. involving” remote. ae | 


ers Sefferis Ms, East Omaha, Land Co., 134 U. S ‘1i8), the. our a _ 


He Se ae hee 


Nv ew » Ookeans ¢ case, supra, ‘and ‘ean that eee cases, ai dolvitig lands ere 
bounded by water, were ‘supported on:two. grounds, dd) that. such. Raa 
owners should. be: entitled, to, accretions ‘because ‘they. must bear: the ae 
losses of encroachment, and (2). that as Bh, matter of. ‘public “policy ou 
all lands. ought. to. have. an owner, and it. is. “most convenient, that ' 


insensible additions: ‘to! ‘the ‘shore should follow title to “the: shore, ae 
All of these. casés: ‘were ‘ones. ‘wherein: one of: ‘the boundaries, was: i 


x watercourse, and, ‘as indicated by: all the discussion in, M ebraska = oe 
| if OWA, supra, ‘the controlling, factor was: ‘that : the watercourse, vase ee 


ye 


| | ] not change, me intent, mee Cases, spalaté to the senisral ddeirine ee 7 
= accretion. and : are in point i in this discussion only SO. far. as they. indi- a 


- | cate the reason for the Department’s holding. © 


~ Because the. 24 earsley Cases, supra, ds” directly i in. e's an id. ‘quent 


= . contrary tio this ‘Departiment’s holding, it is, further discussed’ here. es ce 
That case took exception to the rule adhered to by. the Department, ear ee. 


on the ‘ground that’ a! riparian. owner in every instance follows the = 
stream as his boundary, in spite of other’ known. boundaries, and 
=n spite. of the fact: that. his: ‘original boundary : was not the stream. \. 
No reasons were’ given for the ‘holding other than citing cases eee eee 


oe | similar holding’ and ‘suggesting that: contrary: cases were in ‘fact: ee 


cases of | submergence and: recession, “rather than: erosion and aceres 


o tion. The other. cases ; there: cited Tikewise aie no preeon i ely Lge 
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| Bailey, supra. En the latter case’ a Stitements was eae that: if non- i | 


; - riparian land becomes: riparian: by erosion of intervening land: and a 
~ then: accretive’ action’ starts, the remote lot: would ‘continue to. have _ 


a the river as: ‘its: boundary; even -beyond’ its’ ‘original boundary. This oe 
. statement was purely ‘a: “supposition and” dictum, though ‘the * feason 
a suggested was that by the ericroachment of. the ‘water the. original ee 
lines. become lost and incapable of relocation. See Farnham ’on 
Waters and 1 Water pene page! 2498. Pieohaie, cr seeds gore. as 


‘sees 


- on to say: 


- Tn case. and. on. ‘the shore 1 is ; washed ¢ away § so that land which » was formerly _ 
“nonriparian’ becomes’ such, ‘the boundaries between’ ‘the. shore: owner and his — 


Pe “nonriparian neighbor: ‘are not: changed ; and, in case » ‘the: land is subsequently wee 
-. reformed, the new ‘land will be divided betw een them according to the old 
pea 25% boundary: line. In, such: case, the. doctrine: of : ‘opposite | boundary does) not — 
apply, nor does. the doctrine. of accretion. The: nonriparian owner has no- 
a right to accretions. The ute of the, former, riparian, owner A chara in on. - 


i aceretions. ; 


The. Department's holdin is. in ee eae the. ‘quotation’ trem: . 


i. “Farnham, ‘SUPTa,, and calls for a ‘statement’ ‘of’ ‘underlying princi- -.- : 


ode | | . ples and for answers to possible objections, for. though, as suggested 
ae F ‘arnham in 1 section. 848, this. situation. might, be dealt with as a 


. 7 . 3 


~ Lord ale, i in ae Honk, Ob the » bgnitteant! ober ena: that if - 
land can be identified . by measure, ‘proprietorship ‘should. not be 


se, divested by reason. of encroachment, of water. The principle operat- a 


: ing in . the -cases. of original riparian — lands. in. ‘the United States © 
ace seems. to be that that. which ° was intended. to be the boundary should ee 


oh ‘remain so (Nebraska ¥. aD owa, supra)., on the theory that a natural 
| boundary. such. as a river is. presumed to. be. a fixed line; Fowler v. 


a Wood (73. Kan. bil, 85. Pac. 763) ; ‘Farnham on ‘Waters and. Water | - 
| a Rights, page. 2495, it that i is. the true principle, then if, a convey: - 


“pa: 


eure 


. ees so. jntended. The ‘fact ‘that. ne some time water ‘cugronthes at 
~- beyond those. lines does not. obliterate them, since they. can be easily 


‘reestablished when. dry land i is ‘reformed. (Adar, d v. Curran,’ supra.) 


The. reason suggested in the Welles case. for ‘the dictum. above | - 


"quoted, and one of ‘the’ possible objections. to the Department’s | 
. holding, is that, title to the intervening: eroded. property. disappears | 
_. when. it becomes part. of the bed of a navigable stream. That 

: objection. applies. ‘with: equal. force. to the remote as to the. original 

_ riparian land. and logically: has no bearing on the title when land 


; does. reappear. | In any event, ‘the reasoning in the Allard case, 


: a Ah meets and overcomes the suggested k basis. of the. Welles dictum. | 


ae 7s eee DECISIONS OF THE DEPARTMENT ‘OF THE INTERIOR OL oe 


| “The obijéction. particularly hae no. pteaane | in: Nebraska, wise it was a Paks 


cee held that title to the bed of navigable waters was not. owned by the on 


State, ] but: by the riparian owners tothe thread -of the stream.: (Kine 


| - kead v. Turgeon et al—On Rehearing-——109: N.W..7 44. de ‘Following = | ; ae | 
» the ruling of this case, the United. States, as the riparian. owner of 
tracts 1,2, 3, and 4, hadtitle as riparian owner to the ped of the stream re 


7 : from. the date of. 1867, when. Nebraska was admitted to statehood. : 


The objection, seemingly. raised in the Yearsley case, supra, ne oS : 


that | to hold. as the Department. does. -was to deprive .a riparian 


owner, of. certain’ rights, principally, access ' to. the water... This: cs 


case. overlooks the. reasons. for. permitting a..riparian owner: to take a 


ea accretions: in. any instance}, namely, because the. watercourse: WAS 5 
 -by*intent. one of his. boundaries... Further, it: must -be remembered. a 
that this access to water was acquired by a fortuitous event.and. 
was not his. by. original: conveyance. ‘The. question then. is whether ee 
_ it is better to deprive him of access to water, or. forever. to, deprive oe ae 


the. intervening owner of his property. - 


The: United States: Supreme Court. “cases;: 5; dealing with: doen Z 


_ cite two. other possible reasons, but. neither argues against. the Depart- “oe ~ 


-- ment’s holding. The. first. reason, that he who: bears. a ‘possible loss: - 


should. also have. the benefit of a. possible. gain, certainly. argues. oe . 
| favorably to the position. of. the: original riparian. owner.. Having: 


| . | suffered | a complete loss of the surface of his land, he. ought to have — i. e 
the enjoyment. upon. its: reappearance, . ~The. second, that, it 4s: policy: ne eee 


_ to have land owned, is answered, of course, that: the original riparian. | 
owner, continues to. own. ib and, af —— will not; let. At: remain | 


_ unused, : Loe 
af “There.i is 5 wukhrit in elie Federal cases 46 ete ihe. Depart- a 
ament’s position. An Stockley. We Cissna (119 Fed. 812), the, court. 


: said that because the surface of land was washed off, title was te ae 
Jost. beyond. recovery, but was regained. by: the: original: owner “when: hae 


by reliction or-accretion the water disappears and the land emerges. Pte a 
| Particularly fine. ‘discussions: -of the. -principles , and authorities. are 


| presented in. Ocean. City, v. Shriver; ‘Supa, and: Allard v.- Curran, 


. z "SUPT A, both decisions. making. Gloar: the, point. that. the. principle: : Ge 
5 te, ‘invoked i is a matter of determination. of boundaries, -and ‘when: guebe 2” 
are determined. without: reference. to a watercourse | Sar can be. ascer- 


| tained. by. measure, . such measure. continues to. Prevail, Gespite the. ae 
- vagaries. of:a.stream.- eer ae payers 
There is evidence. i in ae | to aioe that many, a mbt all, ‘the oe 


oe “changes. affecting this property - were avulsive. ones. If this 3 is: true: We : : 
__ the generally. accepted. rule that. ‘sudden. and’ perceptible. changes: do wees 


not deprive riparian owners of their. land, though it’ be. submerged, - : : : 
| would apply. St. Lowis y.. Rute. (138 U: Ss 226). The. title tonone 


< ie of the. land in n question. would: be affected. ns view of the foregoing. | : i oe 


Ce 462 “DECISIONS. ‘oF THE ‘puPART MENT ‘OF tHE INTERIOR | ‘Ivo. 


a 


ee ‘didcusdibn’ on: ‘Hente: equines by siderations! andi “i iow of ithe gen- i 


>. erally aécepted: rule’ as tothe effect’ of avulsive charizes, ‘the’ ‘Depart- 
pio ment’ feels’ that’ it: is: imtiaterial! to’ ‘decide whit’ was the nature ofthe = 
Cie chal ged b in 1 this « case, for’ in | neither event: would the ot to this ie'land ca 


a: ra fy. 
giagias - i 


“Bots %, 8 ad 9: were 3 Iaido tit” in: ‘the 1 résiitvey’ ‘ot 4998°1980; in’ ‘tana ae 


meee Pee formsd: in ‘that area. ‘between ' ‘the: shore: line and: the. thiteaid: ‘of ‘the ee 

ie . oe ee stream’ as‘it ran ‘at the: time’ of the: original ; survey in’ 857." ee “The title 5 _ | 
At: “these. lots is sgoverned by: somewhat ‘different ‘rules. than’ govern 
hee lots 1; 2. “3: and: 4, and the’ remote lands’ here: involved: “When lots 1,000 


< 2:3 iad 4Awere surveyed, their northern boundary’ was the: Missoiiri a 


ee River: and ‘they * ‘were in fact riparian lands; their initénded® ‘poundary a 


oe | being that river, subjéct-to the State ruléas'to the owilership’ of the - 


ee Tiver: ‘bed. “(Kénteoud: We Twrges,; ‘supra.) “As ‘to them the'rules of |. | 


oe se | riparian land must‘'be' applied, ‘AS: ‘distinguished’ from’ the rules” ap- | 


aay plied to. Jands: not riparian’ ‘when: the: survey was made.’ ~The: rule as: | 


lee) riparian land relating to accretions 1 1s. stated in Nebraska ¥: I Owe, 
Supra, and in the New: ‘Orleans: ‘Case, supra.’ Following that: rule, the 
~ United: States’ acquired: title. to sich ‘Jand ‘as’ formed by? accretion 


on. the: original | ‘riparian lots. ‘Tt-is’ noted" that the. claims to’'such . 
et -accretions: ‘are laid: only: to the thread of the. stream: as it ‘existed ‘i in 
SBT ee TO: “conflict ‘can! ‘arise * as to Jands then on. | the 

‘opposite shores: 5 eee Sie ek ee ee oo ee ae ro ie 
vo Ef the changes 4 in: “thie ‘course’ Of the tt river: ‘are’ peantad” as’. avila, 
‘the title ‘to: lots'7; 8'and 9-is, ‘nevertheless; not. changed. "This ig trie 


on 


| - “because? lots’ 1; 2, 3% and: Ai were originally bounded ‘on’ thé: ‘north by | 


the. Missouri River. - The Kinkead case. decided that titles to. ‘lands 
| bordering ' ona! navigable : ‘stream’ extended ‘to’ ‘the: thread’ ‘of: ‘the 
~ stream.': The: ordinary’ ‘rule'as:to: navigable streains is that the State. 


: ~ takes title’ to the beds: ‘upon coming to statehood (50 b. D. 180), Bitb 
Lis should. the State see fit to relinquish’ that. title in’ favor: ‘of ‘riparian 
>. owners, ‘as was: done: in the iRinkead ‘case; ‘there i is‘no: ‘Teason’ why. it 


tees cannot: “Scott ve Lattig. (227: We ‘Ss. 229). The land: to. the’ thread of — : 


the stream being conceded by: the State to- belong: to the Government, aa ; . 


[ oe its title: would: not. be affected should: the land’ be. uncovered an 


- eg avulsive change in’ the course of the river: od as 
The rules’ applied’ to: lots: 7.8 and’ 9 aré hibit in: ‘eonfliet With: the 7 ae 


2 — eae applied. to lots I, Q: 3: and: 4 and. the remote’ land: - Simply’ Te- | —s | 

7 stated without citing authorities, the rules governing all ‘these: lands aoe 
oe aire. that the intended: boundary ‘ is controlling,’ subject: to such rights 
ie AB are’ ‘incident. to:'that’ boundary ‘whencréated:- As to- ‘the’remote 
2) Jandvand lots 1;:2,°3 and-4; the: intended’ ‘boundaries. between them. 


---. were the’ section. Fines; and: inasmtich as these dre: ‘capable of ‘being 


am oa restored. by: survey; even after once being: covered by: water; they are. . be 
oe “popteolling:! a to: the northern: : bound of: lots v 2 3 and 4, the a ee 


“ ee by fl the. State. of is ae ie die fee ritehoe 





if 


= i ‘pucisions' or paw! DEPARTMENT: ‘oF Brea ‘TEVTERIOR 





vta ge 





The departmental ruling before! shied nt “id wis the: ‘ountioular ee 


ee = and unusual facts 4 An, this. S pases 4 Is, submitted: as ie iporrett andi he) ‘ithe es 


oy "Worm Ht inst: ‘Assistanh is Sores 


Ser ofa T. is N:, ROS B, Ge: ‘and! s 'R. M, “Arizona, 


gat homestead entry ‘for 600° acres in. ue 8 ‘Si Re 13 ‘K., GE ‘atid 2 
— {BO Re M ‘He and. the: ‘purchase price: “for: “an exis area OF ive 

_ acres. 7 ees : 3 Be SU eM a 
ce - candellation, stating: ee as 


eee Perfected homéstead’ ‘entries’ ‘for’ jands’ Within national: forests: Of a ‘Gharadtér . 










CHIVES Bod SE % : 


| Digmisged. : tes 







“'stock-raising ‘homestead. “entry. ‘of ‘additional: iat “tb: ‘the. ‘ag at ute , ie 


trie 


_ mitted, and, such hip entry, should ‘be sonar Pa ee as an. original. ue 





ent and limitations, of an. “Gaditional « entry, i Pie. 
Aer OF Marce. 4 1928— —r APPLICATION, AND.. Score xan, AND, Smoor- RAISING | oe 
; . -HoMmsmmap, LANDS, IN, NATIONAL Forusts, ,; | ee 





“PG “at Pe is oo : sluts ade ee es ae 
- Tie, At of: (March: Ay 1923;; is: mot: exclusiva sin: operation’ aud: las: relation: te hb 
additional entries outside. of national forests: ‘when: theiorleinel: entry: ‘is, Baa coms ie 


raeyvy 


no ait istocktaising ‘tiomnéstedd' exitrieg" faked : upow’ the’ additional: oe 
usteadi rights. ‘provided: for i in, section: 6. of: ‘tie Act: of March: B80; sand: ‘the ae 
Act of April, 28; A904.» ee ee me eee er ee ee me teat 








a “On May’ 99. “1919, ‘Lee’ 'S.: Miller ‘perfected ” a * Fall ‘igindedba 2 oe 
: entry, under the act OE Jun né 11, 1906, (4 Stat. (288), for: 45.09" acres: ee 
and ‘patent, was’ a 





oe issued to him for said, land’ on. March bis "1920: ey . TN 
“On June 5, 1938, Miller was allowed’ to. ‘male ‘an’ original Stodk. 








_ “By deoitioat oF’ Noveiiber’ 8, 1983, He Cominisdionet of’ the Keene = 
“Seyi ‘Land ‘Office held’ 1 Miller S” ‘stock-raising’ homestead: ath for ae 


ee 








ie ho ie 





2 E.f ga? 


“The act of March 4, 1g23. ee she 1448). ene pale nolding! dale a - 






| Subject ‘CO": desigiia tion’ -which':the- applicant: ‘OWS and: resides: ‘pon toi make | ae 
./, additional: entries. for: such” a quantity: of. Jand outside: the: national’ forest. : a 











ae oS _DECISIONS. OF THE, ‘DEPARTMENT. oF THE “INTERIOR - > [Vol a 


“and within’ 20. miles ‘of, the. ortgital: ey as. will: not. exeéed. 1 820 2 acres. sift funder 
section, re of said act, or, 640 acres, under section. 2 thereof. : oe Bo de 
“he: ‘applicant’s is only,” right. ‘to “make entry under ‘the “tock: raising ‘act: is: 5 


2 hat! the: act: of ‘March’ ‘4; 1923); ‘therefore, ‘he is: not. qualified: to. make an. orig-. | 
ee oe inal. entry under the. Makela decision, nor to make: an: ney for] Jands more re than. . 
— oe miles: ‘from. ‘the original: patented: entry. Ee ee: een COS er : 


The: claimant; through” his: atiornéyaeh hing: dppaalsd:” 


FEET the Makela’ decision i L. D. oe cited L byt the Coes, : 
the Department said: i 


‘Tt follows that a a person ie. has made: and parca. a  howiestead’ “etitry’ tee 


“ has for. 160 acres in. a. State not affected’ by ‘the. enlarg ed homestead acts. has ex- ee - 
is °« hausted. his” right. to. make further. entry. under any of, the homestead laws; oe. 
“but if such. entry: embraced: less than 160 acres, leaving him qualified to make. 


OS ame additional . entry | for. approximately. 40. Acres “under section 6 of the act: 
i = of March 2, 1889 (25. Stat. 854), he can exercise that right by. making an. entry. : 
“under .the. stock-raising law. for not to exceed. 520 acres; and if a. person. has . 
a - entered 280 acres: under: either of the enlarged homestead acts, and is. ‘qualified 


ee to. make an additional entry. under one. of those acts for 40° acres, he is qualified io . | 
ee) make an entity under ‘the stock-raising law for: 360 actes.. Such entries, being © | 


“made ‘under section 1" of ‘the act, would ‘be’ ‘original stock-raising entries, 


oe and in no sense additional: ‘éntries within the: meaning of the various provisions. _ oe 
os OF: ‘the Jaw. It it: is. kept. in ‘mind, that. the first: entry ‘under the: stock-raising oo 


wet is not. an additional’ entry under that’ Taw,. no hatter’ chow, many’ “prior 


ee -_ entries under other: homestead Jaws. have. ‘been ‘made, the provisions: as eto. a 


7. ‘making additional éntries:will be more ‘readily’ understood. eee 
‘In the opinion of. the’ Department, it was not the fnténtion’ ‘of Cottaress to. - 


fe  aimit! the: making: of: original entries ‘under. the act ap ) Jana: within: 20: miles of 7 So a 


: eee: ‘former perfected: entries: under other. laws. 





~The. making” and perfection ‘of a Wahab" “oat: tér AB acres” 


: nan ainder the act.of June.11, 1906,. did. not. exhaust. this. claimant’s rights ae . = 
-. to entry: under: that’ law. ‘He could: have made’ an additional entry 


wy a in the forest under thé. act of April 98, 1904. (33-Stat. 527). Samuel 


oo aay ie B. Himes (43 L. D. 388). And he. acuta have: made an additional ie 


ee entry under said act of. April : 28, 1904, for land outside of the forest. . 


oe Milton L. Hinds (49. L..D. 263). tf after perfecting his forest home- 7 


2 be stead. for less than: 160° acres he.was ‘qualified to make an. additional ag 
ee entry for land outside the forest. under the said. act of 1904, he was. 





a ~ also. qualified. to make an additional entry, outside, of the. forest under 4 
oe eo section 6-of the. act, of ‘March 2, 1889, supra. - “Being thus. ‘qualified, gue 
a under the Makela. ‘decision he. hod the right to. make: an. original |. : _ 


os oe stock-raising homestead. entry for approximately 600 acres. 





- The cited act of March 4, 1923, -has no application here. “That ‘act 


nee provides for. additional nies ander: the: enlarged. and. stock- -raising -_ 


eae 7 homestead: ‘laws,—entries for. lands outside of ‘national forests. addi-. 3 


oe tional to. unperfected or. perfected, homestead entries for lands within | 


a ‘national forests... Said. act is: not. exclusive and. does:.not prohibit 


Pye - the making of original stock- “raising. homestead entries: based “MpOM ee 








sé Stes ee ree 
sede peepee! kate oa" oe een “y 
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ha - os the eddeicnal hhomestéad: rights: ded tor 4 In: ithe: cited: acts: of | - : . | 
. 4904 and 1889. In: this connection see Circular No. 886: (49:L. De. “| 
: : = x8). In the | opinion of the Department: the entry involved i is ; valid. fi tg ed 


| The decision ea from. t Is 


 MONTANA-DAKOTA UTILITIES coMbaNY 
 Devided May 16, 1984 


Rrenrs- OF Wir Ovni 'Pipat Tins Gas: Pires “Liane—Aprrrounton—Sro, 28, : | 
Act OF ‘FeeRvary 25, 1920—Strevu.ation.” 3 


we ‘requitement: that an. applicant’ for a right. of way Yor: ‘an on: ‘or gas: pipe “ 
ae line: shall, ‘as a condition. precedent to: the granting thereof, ‘enter. into-a 
Peg stipulation: expressly: consenting and. agreeing to purchase and/or. trans- 
'.. port oil-or. gas. available on. Government lands in the ‘vicinity, of its.pipe 
.. line. or, gathering branches without discrimination as between ‘Govern- 
- ment. lands’ and. lands" of ‘others, and ‘in such. ratable proportions. as may: 
Ses * be satisfactory’ to the Secretary of the Interior; does not transcend. the scone 
8 OF: section. 28. of. ithe ‘Act of February. 25, 1920. (aL Stat: 487, aaa govern- 
ee ing applications of! this. character. aes 


- RIGHTS: OF Way ‘Ove Pustre ‘Lanps—Prrti ‘Linns—Sxo. 28,: Mei: OF. "FEBRUARY . 
25, 1920—AurHOnrry ¢ OF ‘SrcRerary: OF: THD ‘Inrearon—Srarurory' Constavc- . 
“The adhory eianted ‘the Secr etary: of. the ‘Interior a ‘section 28, ‘of. the 
~ Act of February 25, 1920,. to: promulgate. regulations. to govern: the use of 
| : “ xights- of way. through public: lands. for pipe-line. purposes includes Tegu- 
oe lation ° ‘of the pipe: lines,” the Tight of way. being granted. for: “ pipe-line a 
. “purposes ”, Bch -and’ the only: use: of. the: coe of. ek ‘contemplated: coe ne 
a statute being. use! e\for a pipe line. 23 | 


“Pra ‘Lrves—Acr * OF ‘Pupevany 25, “1920—Coneaton ‘Cannes —Direnpamration Re 
ye OF STATUTES, ne Sain a : 


| Reversed. Eee 


‘The inclusion’ in’ ‘the: Ket: of: February: 25, 1920, of ‘the express condition that coe 
~ the. pipe: lines ‘provided. ‘for!:must: be operated. ‘as. common: carriers. does. oe 
not exclude, by: implication, ‘other. ‘control -over the. ‘pipe. ‘lines, . but. was, in-. rae poe 
- tended. merely to direct. the. exercise of the discretion of the Secretary of <i oak 


the Interior’ on one particular feature, ‘leaving. him freedom: of discretion _ 
over the’ other elements: ‘of regulation as to the use. of the pipe line. 7 


ie Ree 


| SHownrany ¢ OF: TER. Anton —Powens—Srorion, 82, Aor OF Pasnvare 25, 0 j : : 


_ STIPULATION. 


Under ‘section. 30 of. ‘the’ ‘Act. of reneauny. 25, 1920, the seme of ‘the ao | ae 
~ -terioris. authorized: to. do. any and all things necessary: to' carry out and 


ne the: ‘purposes of*the act. Held, a stipulation which ‘Tequires | 


ate that an: applicant: fora ‘pipe- -line Tight of way: ‘across ‘public. ‘lands shal = 
agree to ‘purchase ‘and/or ‘transport oil or gasavailable'on Government lands 
~ in the: vicinity of its ‘pipe line or gathering. branches, without. diserimina- Pig 
a “tion” as: between: Government lands and: Jands'of others,: and: in- such oy 
Oey ratable proportions ‘as‘may'be satisfactory to the’ Secretary « of: the: Interior, 7 See 


Fo ‘- is: within: the: ‘purview: ‘of | this. statute. et OE 
182662—84—Vol. ‘B42 —30" ee 
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: eer ; 


Rucurarions ‘AND: Cases Crs AND: ‘APPLIED. ee sok Vs eeihiae aeee ae e ie “ 
“Regulations: of. February: 21, 1921 -58°Li “D. “27T))i ani cake? of | ‘wile oe 





ewan . Company - (40, Bed: 2d; T8T.; 282 :U, S.. BAB )s ¢ ated, and qanpliga., 


Warm, First Assistant ‘Secretary: fart Eva iorita foueivads ot pees : 
ae ‘Under: date of April 24, 1933, the. Cenmnisconee of co Geared eas 

“Land Office held for rejection three applications (Pierre: 025995., Bila her 
— lings 031412; Bistharck 024202)--for right of. way:for, gas pipe lines, eo 


filed under the Act of February 25, 1920 (41 Stat. 437), by the Mon- > 


_ tana- Dakota Utilities Company, formerly . the. ‘Montana- Dakota 
Power. ‘Company. ‘Those. rejections were to be, finally, effective. -onby 3 8 


ee ea Ee 


upon the failure of the applicant, satisfactorily. to; meet; certain: cone 4 : 


a _ ditions within. a specified. period of time. which. "was. ‘thereafter. exe : [ 
~~ tended: -One-of: those’ conditions was:common: to: all three. of the ape f° 


oe z Seton and, " by’ letter ‘from applicant's: ee under: date on < 


Sas dent to the ‘granting of the: ‘pipe line: right of way: 


- Phe pipe ‘tines. of ine ‘apiolicant are, already” consurhdtad: ana in. TSE. : ‘ a 
‘They. constitute. the only. means for. the. transportation. of; gas. from. ae. 


the.Glendive-Baker. anticline. in Montana. «It. appears’ ‘thatthe: ap- — 
2 plicant, with its corporate affiliates,’ dominates ‘thie - available: ‘markets. 


for. thexgas. as, well as:the.means.of. transportation, to those. markets. ce | 


--The applicant. securestthe ‘gas: supply for its: markets from: its:own 


-. wells on the structure and, under. contract, from certain ‘independent, ie 


producérs: Most, if: ‘Hot: ral cof: those wells’ are ‘oni’ privately” owned 
lands. ° “Vet: the’ Government’ owns* a large’ area of productive gas 
7 lands. on ‘the same, ‘structure... “Tt. appears: ‘that. the. wells on: the. Gov- 


ae es 


ernment, lands,. for. the most. part, stand. dle. for: lack of, market or: 


transportation. facilities, while the .. gas: beneath: them. ‘is. drained co 


through the, producing. wells. on. privately owned. land, from, which on 
the applicant takes its supply. . 2 ree eee 


Cognizant. of.that. situation, ; the. Comnpissionén: soquierd, that: the." "9 


= -apilieant: enter into:the following: stipulation: asi a condition. ‘prece- 





“The. ‘granting of ‘the. ‘right-of-way. shall be. subject to, the. “express, eon dition ay 


5 i ow that the. exercise. thereof . will. not. interfere. in .any., way. with, the. administra. ° . le 


tion of the act.of February 25, 1920 (41; Stat. 437), and any and all other: cn 


. gimilar-act or ‘acts; or with prospecting, déveloping,. and prodticing operations 


in. pursuance thereof ; and. that the grantee hereby expressly agrees: “and' con-.. ee Q 


gents !tothese. conditions and, provisions ‘and 'to each.of them ;.and: further’ ex: : : 
ree - {pressly: consents ' and: agrees to:'bury,: ‘such: ‘part: of: its ‘pipe: line; as traverses the. Pe : : 7 
“public lands ‘of : the United States. within thirty: days, after: recéipt: of. “written. veteey 


notice from. ‘properly: accredited: agent: of. the: Secretary. ‘of: the: Interior. in: such - oO a 
a manner:that it: will in ‘no: way. inter fere with the: enjoyment: of:surface. rights See 
by: the: -United:: ‘States,. its: permittees. or: lessees 5: and! ‘further’ expressly: eons th 


gents ‘and-agrees::to: purchase. allvof the.gas:.in-the vicinity of-its pipe: lines, =. 
.  .or'gathering “branches, without: diserimination ‘in favor -of one producer or one 
.. person as against another ; ‘but if unable to -purchase :and/or.tratisport : al of 20 
ie “ibe gas produced, then. the’ grantee shall purchase and/or, ‘transport: ae oe a : 5 


5 i with’ ‘State’ and; ‘or, ‘Federal’ laws, including’ laws. prohibiting waste. 


: : RigpeRten, to, the average. daily. potential production, . 





“gets SAL - “DECISIONS” oF THE: DEPARTMENT® ‘OF THE iyrERiOn oC: Gear 


Re “ehchit bersom cand: producer r ratably in! Droportion! to the: average daily’ votes ae 
; produetion.. pee ree cnichiadvive Uifhapeeah fora 


eal f Pry 


= as 4 BP fear Ninh aae He Sa . 
: ee : hiss Aa ge RA ee 


| cg that, ‘such: pipe lines shall. he, cobstrartes: ‘operatsa and, thaintaitied: as. com. oe 
= ‘mon carriers, and. in, addition, that, the use of : any, such; pipe, line. for, the. trans- ee 
Page be portation. 6f. oil’ or gas. ‘shall. be. limited to oil or gas. produced in contormntty fo a5 





Tt was from that. requirement. that. the applicant, ‘appealed, bie Ls 


ae. i jecting ‘only’ to the. ‘part of | the stipulation, which | constitutes, CON a 


; "agreement to purchase. 





1 aa 


all of the gas in the Mieinity, of its pipe ines, or, r gathering pinch, withoot ay 


Peeue 
eee 


4 if unable to purchase and/ or. transport all of the gas produced, ‘then the srintee a 


a ‘shall purchase. and/or transport gas from each, per sony and. producer Patably, on on mer 





“Two grounds have been: assigned for the. sppaid ure ees 


o oea't Bs “o: ss 
2 ae | he ah a 


1. -The'terms*of the! stipulation aré ‘such’ as’ to” othe * i; to to obnsti- ie 
tute an unreasonable restriction: upon: ‘the : applicants and sid pat eS 
2, The stipulation. is.not.in.accord. withthe provisions. of. Section 28 wees 


of, the. Act of February: 25s 1920: oe Stas ABT dy undai which: the 


: _ applications: are: made: Seg Soe sees a4 “ 


“aS : further modified 4 in such manner. as: :t0" ‘caiise’ it to read! i ran 





ared 


"In corinéction' Ww ith’ the’ ‘Ait 4 ground ‘of! aibpeall ‘the <cpltdasi ‘has 


attacked. the. form. and: the substance. of the. stipulation. required, by. . i 
~ . the: Commissioner. | That stipulation ‘should ‘be: wiodified: in’ ‘such a. - 


“manner as' to’ limit it: in-terms to‘its‘ ‘purpose © “That *purpdse’ is to" int e 
 sutethe: receipt: by: the Government, ‘through: its: perinittees ‘and ‘Tés-- 


_ sees, of ‘its ‘fair ‘and’ equitable share? of ‘the available’ inarket: for’ gas. oe 
pene? from: the: Geld or’ "fields served by thesé® “pipe: ‘Tines: ‘and. ‘to os 


age of: gas ey Cai lands by. ‘the. operation of. the’ “walls oe 
: from: which: the: applicant’ prodtices, ‘purchases “o ‘or’ r-transports' Paso ee. 4 
e Thus; ‘the: stipulation’ should be, and: hereby: is. iHbdified! to. consti: a 
tute only an. agreement 1 le A eae! and/o ‘transpoit’g gas f evilitte: re 
| Rhea Government Tenda.: Se ee a 





Pea iy ne 


: and ‘further’ ‘expressly ‘consents. and. agrees” té: purchase and/or ‘dai tae ; os 
| ‘OF. gas ‘available: ‘on: ‘Government Jands: in’ ‘the vicinity ‘of ‘its pipe liné or gath. ee 
ering: ‘branches; without: “discrimination~ as’ between’ ‘Government ands: “ang 


S, - “a lands. of, ‘others. and jin. ‘such. ratable: ‘Droportions as: may' ‘be! ‘satistactory. ‘to. as ose 
ies Seenptany, of. the: Interior. Be ag : 


= Fry os “Seabee ooh hb fo" oe ene: i. 


The. phrase.“ eter ani/o or. transport ” is-used:. advieedly The. oe ae 


interests of the Government. goes’ only: tothe:.extent of: ‘requiring, 


ae is for’ ‘Government; lands, :a? fair: share of that: production: which: gerves = - 


7 tor satisfy ; the: savailable- market: ‘for; gas: produced: ‘from the field aes. 
OF: fields. served: by: the pipe. line:.of the: applicant. -Consequeiitly, Ate ae 


a oa is ‘immaterial whether the applicant. purchases all the gas falling | ae 
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% : within fink share. of production. which cannes! to s Governmnsut Jands,, 


or. merely. transports, without purchasing, all such gas. to an‘avail-_ 


~. able market, or purchases part and transports part. “Whether one: 

-_ or another = those: alternatives should be followed at any particular — 

time must, of necessity, depend upon the circumstances. surrounding 
tes the marketing of gas at that time. | 


+ On ‘this appeal, the applicant contended that the stipulation, as” 
-yequired by’ the Commissioner, should ae 


be | so modified as to permit applicant in purchasing : gas to, establish . ‘fear time” 


: oe tO time a ‘fair field” price theréfor | and uniform conditions under which Glee 
will purchase ® gas ‘and $0 as to ‘permit applicant ‘to classify all purchases of 
ue “gas” as. to quality; quantity. and. atmospheric pressure and. as” to. volume: and 

a distarice’ of wells. from Dipe line, ‘and as to length of, term,. date of execution » 

- 7 ‘and delivery requirements ‘of purchasing contracts, ‘SO. “that applicant in pur- 

... chasing gas under such varying ‘conditions for various uniform classified prices. 
o. will not be deemed. guilty of discrimination in 1 ene such. purchases. 


S ont the ground that. the. stipulation 


ig SO: indefinite and uncertain as: to be incapable of concrete’ ‘définition and. in. 
dts: present. form. is so ‘worded: ‘that the applicant does not feel that. it ean 
a execute - the same. and observe its ‘provisions without violating. existing: ‘con- 
- tracts, ‘jeopardizing the. investment. ofits bondholders. and. atock holders, and 
Amperiling the. conduet and operation | of its business. ty ; 


| ‘Under: ‘that: contention, the applicant, ae that its economic 
“existence will be threatened. ‘by any agreement to set. fixed “prices 
over definite periods. without regard for the nature: and. accessibility — 
-- of the. gas to. be. purchased, to accept all gas. produced of whatever 
: quality, . and to. expand its gathering: lines, compressor stations and 
other. equipment. bo care. for: such. eas. in. whatever Uae it is 
: produced. . Pole set 
oss. The: Department does nge dispute. ihe fact that: uch i all. agreement 
: ‘might work an unwarranted hardship ape the eepeiomne “But no. 
i such. agreement. is ‘sought... | 
‘Under the modified stipulation. it j is Hick ies purpose of. ae Depart. : 


ment: to. compel the applicant to enter. into an economically unsound 


plan: for. the: purchase. or: transportation. of ‘gas. or. to expand its 


o equipment. unreasonably. The considerations which form the basis — 
_» of a determination of the soundness of any. plan. for purchase or. 


: transportation. are. too numerous. and too. variable to admit of defi- 


-- nition in the: stipulation - or in this opinion. The. stipulation: is = - 
‘designed to secure some equitable plan: for apportioning the produc- | i = oh dis 


- tion of gas as between. Government and private lands, the question | 


. OR. purchase or transportation of. gas. produced on ‘any. particular 
tract of, Government land to be governed by a consideration of ‘all 


those circumstances generally recognized as pertinent: to a considera- 
as tion: of the advisability: of. or. terms of, purchase or. r transportation, 


ye and. raaintained as. common. carriers. 
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a of gas ‘nradiiéed: froin: private lands. The interpretation “of the: ee 


: ‘stipulation should lees anda is hereby declared to se in 1 conformance ee a 
ae with those purposes. Pees 
In. the second: ‘growid: of appeal the’ applicant. mnestions ‘the’ ae ae 


ae ‘thority of the: Secretary. of the Interior ‘to: require such a stipulation a 


. ie a condition precedent to the granting. of a right of way.2 


oe The ‘contention that. no ‘such. authority exists ‘is ‘based. upon Da See 
a strained construction of the statutory. provision which. reads: fae 


Rights of way through the public lands, including the forest preser ves ‘of the: os ae 


‘United States, are hereby granted for pipe-line purposes: * *  * under such.~ at 


regulations: as. to. “survey, location, application and use as may. be. prescribed oa 


Seby, the Secretary of. the Interior and upon. the, express condition. that .such. ies 


1 pipe ‘Jines. shall be constructed, operated. and maintained as. common carriers, 


# % (Ad Stat, 487, 449). 


Itis argued. that the Secretary be ony the Hight « ‘to. Sediiloata’ an 
regulations as to survey, location, application. and use of. the. right eo 
oL way, but that no authority i is contained: in said Section 28° giving ee 

the Secretary. of ‘the Interior the ‘power to. regulate, the pipe: line,. ree 
| except that he’ must require ‘that. the same be $ constructed,. operated ee 


Dy 


ie) ‘argument. embodies: al 


non sequitur, ‘for regulation of the ‘ g of the. ‘right. of way, a os 
Bas reeuigens. of. the Pipe. line. . Buch must. be. the ¢ case, 2 ANAS: pee 


The only © “ise iy of the’ right of way “contemplated by. the statute. ig 


use ‘for a pipe line, and regulation of that “use” must, of # necersty, S 
include regulation. of the’ pipe line. are ase 
Nor ean it be said. that the statutory mention of the express. con. . 


dition’ ‘that. the pipe line. must. be. operated as a ‘common. carrier Doh 
. excludes, by: ‘implication, any ‘other control over the ‘pipe. line. mE Pa 
a such were the case, then. the provision | that the Secretary, might regu- lated ey 
i late the use of the right of way. (and thus the pipe line). would: have » as ae 
little or no meaning. . ‘But Congress is presumed - to have had. apur- 
| poseful intent i in.the. inclusion of. such regulatory power, ‘and. to have Las 
- intended. to. give to the Secretary actual control over the use of. the. gee 
| right. of way, for pipe line ‘purposes. The inclusion i in the statute of 


| = the express condition that the pipe line must ‘be. ‘operated, as a com: ’ . 
| mon.-carrier: was’ clearly. not intended ‘to. remove by. implication. the... 


. ‘express: regulatory power. ‘theretofore, -granted, ‘but. was intended.» fap 
- only to direct. the Secretary’ s exercise of discretion. thereunder on 
one particular subject matter, the common. carrier requirement, and foe es... 
leave i in him freedom of discretion over the other elements of regula; are 


_ tion as to use of the pipe line. 


Such. a construction. of this statute. is. ee new in ii dpartnientall ek 


eile practice: On: February. 21, 1981, the Secretary. of the Interior, acting . 


i under the same eget promulgated a regulation. which’ peqnined: as ee 
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© condi on: recdent: to the ee of a. pipe ae fight: of way, a | 


: ‘stipulation. limiting the use of the.line to the transportation. of. oi oe 


el or gas produced in conformity with State and/or. ‘Federal : laws, oe 
ae including laws prohibiting waste... This order. i 1s: still in-effect,.and . — 


ae OD ile ‘based:-upon: a: construction: of the: ‘statute as: one granting to. the ss en 
eo Secretary the exercise: of control over the pipe line... ae 
» There is further authority: for the. requiring of ok a stipulition, 3 


2 cea The applications. are. made under Section 28 of the: Leasing. Act a 
(Act of Hebruary.# 25, 1920, 5 aupra). ‘Section. 32, of: thats same act cans 


ee provides: 


aPbat: the Seeretary “ of. the Interior ‘is authorized to ‘prescribe: necessary and i a | 
ae pr oper. rules and regulations and to do any. and all ‘things necessary to. carry. ae 
oS a out: and accomplish the purposes of this Act, eae cate a | 


One of. the primary ‘purposes. of the act is to secure wie o the Gaited 7 
‘States’ a, return, in the form of royalties, ‘on the oil or. gas produced : 


_) from, public. land, ‘and ‘to safeguard. that, oil. and. ‘gas, as well as the oe 


: royalty. return therefrom, by. preventing exploitation, by preventing 
unregulated. monopolistic ‘control - of production, transportation, or 
sale,.and. by. preventing drainage from Government. to private lands. 
< Specific provisions. need-not; be cited ; that purpose is evident through- on 
out,” The ‘Leasing Act. cannot be. read. in any. other. way. | . 
Congress could. not foresee, all. possible situations which taight arise, | 


oe avid’ thus. granted, to. ‘the. Secretary the. power . to, “« do. Any, and all. 


things | necessary, to carry. out. and accomplish ” ie ‘that purpose’ as. well | 


ae others. _ In ‘the. situation: shown. to. exist. cupon this appeal, that. 








purpose. can be, effectuated only by: a stipulation in the form herein. i 


: provided.” “Otherwise, the. applicant and its affiliates, because. of . 
- domination * over, the. ‘market, may, monopolize: transportation and 
- production ; as well. “The wells on Government lands stand idle while 


“ the’ gas, which. the. Leasing, Act sought to protect, is drained, from : - 


a beneath, them. 


“In Wilbur. ve J peace onipand (40° Fed,. Od, "8; certiorari re tae - 


| ; ea 282 U: Ss. 843) the court dealt with a question i in many. respects < = 
a similar to that before. the. Department on ‘this appeal. “In that. case. 

thie: Texas Company, holding an operating agreement with a lessee 
oe 08, Government. lands, sought to enjoin the Secretary of the Interior 


oy from’ fixing the price at. which the company. might sell oil produced. ; 


7 Bt: the. leased ‘ pre emises. No. specific provision of the Leasing Act. te 


o © authorized ‘the. Secretary to fix that: price. In apliotding * the le oe i 
wy a of the Secretary, the court, said, on page 7 89: 7 ef 


"Moreover, the ‘eonsiruction placed upon the. act by: ‘the Secretary | ‘of ‘the: ed 


8 terior is not unreasonable, for it enables the government'to prevent a “chilling” 


a of the ‘market price of oil produced in the Oregon Basin ficla, such as might re." 


Avice! the’ amount of the ‘royalties received’ by the: government’when taken’ in) 


~ gs . | value,” and: might: also tend to. discourage: the development: of the field by: Deg, s e. 
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Ae icin and. iopetators.; “These considerations are: mot. toneignt to. ‘the. 2 ieetaintiea. < a 
S "> purposes: expressed by. section. 32: of. the. act (30: USCA. See, 189), granting the on | 2 
\ Seeretary of the. Interior. ‘authority ETO: prescribe necessary. and proper Tules) 00 


- i and: regulations and. to do any and ‘all things necessery 1 to carry’ out and d accom. ee 
“ “<> pligh the. purposes of this. ‘Act. 23 oe ee ee poe ws 


oe "That language is: directly: applicable ine. facta 4. presintéd 0 on: 1 this a eo oe 
appeal. The required eee a comes within the pba eee 


SSO. section 32:: ae ee Pee 
Lach" Since authority. for the requiring. of the stipulation j is Sto be found : ins a es 
ee es the. Leasing: Act, it is not necessary to. discuss the. general powers 
of the Secretary. of the Interior over the public domain as guardian _ 
os for the people. Suffice. it to. say. that, the: purposes to. be accomplished, 


~s. by this. stipulation are.such that the. Secretary. probably has sufficient. 

authority to act. under; those. general: powers alone, as. indicated. by. ee be 

the _ considération of the following’ group” ‘of cases: Williams: Vil ‘Unite od ' ss : 
States (138° U: ‘S. B14) 5 : Knight Ve. United States Land Association ee 


(42 U.S. 161) ; United, States v. Midwest Ott Coppa: sae U. S- * agree 


. 459) 3 ‘and. United: States v. Wilbur (283. U, Ss. 414)... Peet = 
oe “Thus, the stipulation may be. required, . ‘The action ef the. Cmts: 
sioner of the General Land Office is affirmed, subj ect. to. the modifica- : 


eae a tions: ‘of. the: ‘stipulation. herein: indicated and: subject . also: to. the 
: interpretation’: ‘herein: given: ‘to: ‘that: ‘stipulation. In the: interest. of 
— unity and orderliness, the entire ka age to be este is notonmed i 


whole. ee ee ee ee ee yee hee ee a 
: : The eee of thie. , riglit- of wage shall be , subject +t i the’ express copnaiiien: that | 
_ the’ exercise: thereof, will, not, interfere’ in any, way with, the, administration: of 
‘the act: of. February. 25, 1920: (41: Stat. 437), and. any, and, all: similar: act. or_ acts, 


or. with prospecting, : developing, and: ‘producing, operations: in. pursuance. thereof; : 


oe and: that the. grantee. hereby: expressly. agrees. and. consents. -to:: these. conditions 


and provisions: and: to each, ‘of: them. and. further, expressly consents. and: agrees e 


to bury such part. of. its. pipe line as. traverses the public lands ;of the United 


2 at States. within. thirty, days. after receipt: of. written, notice from. properly, accreds 


ae ited | agent ‘of: the Secretary of the Interior in such a. manner. that it will in. no pie 


are way. interfere, with the enjoyment. ‘of surface rights ‘by. the United States, its 


. ; 7 permittees 0 or ‘lessees; and further expressly consents. and: agrees: ‘that, its pipe oe - a 
ye - line shall. be constr ucted, ‘operated, and maintained as a common. ‘carrier cand oe mS ; 
. that: ‘the use of the pipe line for. the transportation “of oil or’ gas. ‘shall ‘be lim- 2 ee 


ited. to. oil. or gas produced - ine conformity ‘with’ State’ ‘and/or’ Federal: laws, - ea 


7 including. laws prohibiting. waste and any. applicable ‘code of fair. competition 7 


. ee: "adopted under: the ‘National Industrial Recovery Act; and further expressly = os _ 
‘consents and agrees, to. purchase and/or. transport oil or gas available'on Gov. - 


~- ermment lands. in the vicinity of its pipe. line or gathering ‘branches: without : 


ce _ discrimination’ ‘as ‘between’ Government: lands and lands ‘of: others. and in. stich. a 


: Sie proportions’ as’ may be: satisfactory to' the Secretary of the Interior.. 


Tb a. ‘to be ‘noted. ‘that. the ‘standard. form. or stipulation ‘has. Bean ene 
: further modified above by: the inclusion of an agreement to. transport ae 


ne only snch oil or gas | aS. has. been | produced in Co OED with. hany | 
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. spplicibile bods ‘of fair’ conipetition’ adopted iades' the National Tn: Z | 


- .. dustrial Recovery ‘Act. That modification is merely : an expansion oF 


. the terms of the. agreement, to. ‘transport. only. such. oil, or P BAS | as. has. 


a, been 1 produced i in 1 conformity with: Federal laws. 
ee es oe oe Mg Aired. 


: itth pete : ASE SE ty VFore ay > 


mer GRAND ) COULEE DAM AND POWER. PLANT on COLUMBIA RIVER, 


Ceehoe o- WASHINGTON: 1: Nera 


ern wy wed Ri et 
coas a! ‘ ae 


a eo oe Ble | Opinion, May 19, 1984. 
 RecAM Arion: Suiwvros—Bowbs—Guanawrons, AND - " Suited _Consitieverton. 
| - Reg ulations! ‘of. ‘the Federal: ‘Hmergency- Administration’ of? ‘Public Works: re- 
oc dakoting ‘sufficiency: of ‘guarantors ‘and: sureties, adopted. ito: give: effect | t0'.. 


- _ provisions of: the Wederal: Emergency Relief; Act, contained. the: declaration. 
(cy that “the ‘bond: .* 2, *.-*! of two responsible. individual sureties will be » 


i accepted. as security oe any bid..or contract,”: Held, That by this decla- ; . 
| ‘ration it is not intended to. limit. to two. the ‘nuniber’ of individual | sureties, fe 


o-. but to- require, that: their number ‘shall not: be less. than: two. Beh E es | 
Bown—Convonaston—Tarsstéery or ‘SrocKHoLDEn ‘AS | ‘Soren Paimmar Bacen-- 
GENCY’ ADMINISTRATION: or PUBLIC: Works: . ERED Or Bia Pe Wee Cee eg eed 
“A stockholder of: a corporation may, under’ the terms’ of Bulletin: 5 of Federal 
~ Emergency. Administration of .Public: Works, : be: accepted! as, surety, on. the. 
bond: of the corporation, . provided. he. has. sufficient. property,.; exclusive. of. 


his: holdings in. the corporation, SO. that. he can. justify for. double the is a ee 


aie amount. of his, ‘stipulated liability on ‘the bond of thé’ ‘corporation. oe 
- Bono—Liasmary OF InpivipvaL AS. Sunmry—Fepanar ‘EMmennoy Apservisita 
ELON: OF. ‘PUBLIC: ‘Works. Pop. hE ON yt ime, eee a 4 
"Paragraphs 64. and 65 of Bulletin’ 5 of “Federal: Bmergency: Administration: 
‘of Public ‘Works -permnit: two or more jndividuals. to. execute: -a-pbond as. 
“gecurity ‘for ‘the: ‘faithful . ‘perforniance | Of ‘ae ‘contract’ ‘between: the: United 
“States and: ‘construction’ companies, and” ‘in: ‘such: ‘pond limit’ their liability 3 
but each ‘such individual must justify for “double ae amount’ of his seg 
| “lated liability. ee | HA aes ee Se ata aer ie on Ri ie 
Ruct Amarin ‘Smuvice—Bons—Guanawions” AND |Sonomsepmar, an 
"GENCY ADMINISTRATION or Pusiic Works. | . 
"Paragraphs 64 and 65 of Bulletin No. 51 of Federal Emergency. ‘Adbiinistiation 
aes of Public Works contain: no inhibition against . more than. two ‘surety, com: 
= ; 2 panies signing. the same performance bond, and, in doing. 80, each company 
-_ executing the ‘bond may lawfully limit its liability: to: a. stated sum less 
2 being. “to. secure a 2008. and ‘sufficient bond for. a definite ‘total ‘amount 
designated. ere | i? an ie Sets at : 
: RECLAMATION | gervice—Bow—Surertes—Hornine Conzoratiows—Lraprerry. | 
Corporations holding stock’ of a corporation. ‘submitting, the successful. bid. on. 
_a-contract between. the: United. States. and.a- construction. company. will be 
ae ~ acceptable as. sureties if their. assets, independently, of the: stock. of the. -. 
B ~ bidding | corporation, « are collectively in “eXCeSS: oe double the: amount of. the a 
og Atipalated pascal re) gacet aa I ete ae 


: aT of | DECISIONS. OF. THE: DEPARTMENT: OF: THE: “INTERIOR ATS 


— ae Acting 5 Solicitors. oS Se oe | 


He ie acted ar 


eed for. bids. for the Sonaccen of the Grand Coulee: dam ao oe 


. “power plant én the Columbia River near Almira, Washington. The : : ie a 


oe possible: cost. of ‘the. structures’ and machinery will exceed $25,000, oe 


600... ‘Twenty-six surety companies have advised the Chief Engineer | 


of the Bureau of Reclamation at, Denver, Colorado, that they. believe . eye 


o : that the surety companies. -will be unable to furnish a bond i in excess oe iam 
ae of $3,000,000... The* specifications. require a bond’ in the” sum of ee o 
oe $5,000,000. ‘Prospective bidders shave, therefore, become | interested = 


: eg! Gfevnig! the United’ States’: some form of guaranty bond. or. other 
: aa security not. offered by: the surety’ companies. : 


- You. have’ ‘asked | for. my - opinion whether dérovatiods holding 


eee . “phodke of the corporation submitting the ‘successful bid will be ac- os 
|. ceptable’ as ‘sureties’ if? their’ assets, independent of the stock’ of the 


a bidding” corporation, are’ céllectively. in excess of $10, 000,000. and ae : oe 


ee / whether’ more than two individual sureties will be: acceptable ona 
performance bond notwithstanding the statements made in- ‘para- 


- . g graph’ 64, Bulletin’ 51, issued by, the Federal Emergency, Administra. | | : cs 


pres tion of Public Works. : fe 
me) Phere: are three distinct slaees ‘of security acceptable to the United bare, 

eae ‘States to’ guarantee ‘the performance of construction. contracts; (ly — 

" - deposit. of United States ‘bonds or notes; (2). surety ‘bond executed oe es 

‘ by: one or. more ‘surety: companies; and @) individual bond, dae ae 

re by two. or more individuals. - | Sree ees a 

Se TE deposit: ‘of the United States Bou: or notes’ ‘is. “acoptedl as se- a ee 


pity in lieu‘of’a surety bond i in ‘support of a contract, such bonds 


or Hotes shall equal, at their par value, the. amount of the required oe 


| “pond: stated’ in the specifications 'and shall ‘be accompanied ' by" an a a 
oe ‘agreement authorizing the: ‘disposal of the same in. case of default. 


a This plan is authorized ‘by section 1126, Revenue Act. of ‘February 96, | 


a 1926 am Stat. ja) Paid Gireular No, 154, dated ‘April: 30, a 
1926. ee ae 
“Pacaitaph: 64 and’ ‘a pale of patiereph 65 of Bulletin No. 61, Fed- a’ 





* fa eral Emergency Administration of Public Works, provide as follows: 


eee Sufficiency of. guarantors. and sureties. —The bond of. any ‘surety. company ve ” : 
ane a authorized by. the Secretary. of the ‘Treasury to do business, or of two respon- a, 
ae sible: individual sureties, will ‘be accepted ‘as: ‘security. for any. bid or: contract. | 


a Individual. guarantors. or sureties must make the affidavit. appearing: onthe 


= “bond as to their. sufficiency, and furnish. the certificate of a judge: OF: clerk of 


i. a court.of record, a United, States district attorney or. commissioner, or the — fae 


president or cashier of a bank. or trust company. Individual. sureties ‘shall 


= | justify in sums: ageregating not less than double’ the penalty. of” the’ bond. 


‘Restrictions. a8 - ‘to. guarantors. and: sur -eties. eae firm, as. ‘such, will. not. be. 


i oe accepted as. a guarantor: or. ; Surety, nor: a partner: for ‘copartners or for. a 


ce. ATA “DECISIONS: ‘oF THE ' DEPARTMENT: ‘Or HE: ‘TNWEMRTOn “val ee 


. firm of which he ig a member. Stockholders of a. eotparation! may. be , acéepted ee 


So as: guarantors or sureties provided ae nace One aS such, are. not. be aaa Be 2 a 
one ent’ ‘upon their. stock holdings therein.” aah ee pace PISCE Cog S 


“This regulation, amounts to an. assertion aha. Ponds ‘executed ‘by: oS 


oe Surety’ companies..or by. individuals. are, acceptable . and: that. incase - oF | 
sof a. bond. executed by. individual sureties at, least. two, individuals 


- must, execute, the instrument. There is no. inhibition, against, more 7 
x than two. surety. companies. signing the same performance | bond, and, " 
Swati doing: SO, each company. executing t the. bond; may: limit, its liability eae 


. “ +o a stated sum less. than the. full amount ‘of. the. pond. “The only. : 


= interest, of the United States i is.to. secure. a good, and sufficient, bond : ‘ 


. : for a. definite total amount, designated. . gil hes Bence ata “ Pen ae 
The. Six Companies’. contractor. for. he construction. oe Boulder» 


Dam offered, and the Department. approved, a bond. as. security. for : 


o the : faithful performance of the contract, signed. by. more. than twenty. | 
. surety, companies, each one. limiting. ‘its liability. at. an. amount: less | oe 
~ than the full amount of the bond,, ‘This same, plan, i is feasible, where. 


: es same. rule: would be. ‘applicable... my 


the pond i is. executed by. individual ‘sureties. Two or; more: individ- 
ou uals. can, execute the bond and; limit their, ‘iability,. but; each. must ~ 

| justify. for double the amount of his stipulated. liability... lf each : 
‘of 20-men assume. a. joint. and. several liability. for. $100, 000.0n, a bond. : 
for the ‘full. sum: of. $1, 000. 000, and. each. bondsman. would. justify ols 


for $200, 600, it would be a ‘good, bond. for. $1, 000, 000... 





‘A, firm, as; ‘such, will. not. ‘be accepted. as, surety, nor. ui ‘panier: tor? oa 


ste page ng 


y ee A ‘stockholder. of a corporation. may be. accepted | as 
surety .on, the bond, of the. corporation provided. he. ‘has. sufficient. 
| ‘property... exclusive of, his holdings in the. company; $0, that. -he:-can. 
justify. for. double, the amount, ‘of his. stipulated . liability. In. ‘other | 


words, | his net. assets over. and. above. ‘his. ownership. of stock. in the. oe | 
company,’ “must, be double. the. amount. of his liability. on: the, bond. oo. 


a If, the, stockholder iS, &.. corporation. instead of; any. Andividual, “the. 





rare et 
Jaa 


Tt is: my opinion. that contractors on. " Government. ‘construction oe 


: | “may have approved | security. outlined. i in. any. one of: the three classes” a | 
above» designated. and. that: ‘two or more. ‘individual, sureties are 


acceptable. in. executing an individual pond and that. ‘stockholders, 


ae either individual « or as ‘corporations, holding | stock in ‘the. contracting — —o 


- company, may, execute. bonds if, their. assets, independent. of, their - 





stock. ownership: in:the contracting company, aa them to: o justify oe ee 


7 in 1 twice: the amount of their cme es on a the. > bond. Sas Gee tags oe 
Tt A wade, ee , 
First Assistant 4 Seortary. 
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- COPPER: BELT. ‘SILVER AND ‘COPPER MINING: ‘COMPANY 


4 a] a Le fan Hele: aes uP ae “Decided May 28, 1934 aay I shy oe ae Bs oO 


~ 


pie eet 


a ss Srara Sinéri0N—_Parunr HQurvatent—AUERORITY ¢ OF: Snonerary oF ‘THE Inne Et ee: 


_ RIOR—TERMINATION OF JURISDICTION. aes re. Sy aa 


Where an ‘act ‘of. Congress granting ‘Bublé 1 jadag- ‘provides. “for ‘action n “yy he’ “ 


“Secretary. of the Interior which. ‘is: ‘equivalent’ to the’ stenting’ of a . patent, ee Be 


such’ action, by him. ends. the jurisdiction of his: Department: 


Eire. Parexin~CanoptatioN—Sore BY ‘Drparrmmnr—ssanntats. ee : eae ey 


“Suit for ‘cancelation: of. a patent will: not be. advised by: ‘thie’ ‘Depaitment of oo oe, 
the Interiér’ merely. because’ ‘the ‘patent was" ‘issued. inadvertently’ but it Se eee 
~ must: appear that: some: interest. of the. ‘Federal, Government’ or. ‘some: ‘person: Bp Oe 


-, to, whom it. As under obligation has. suffered, ‘by: such ‘inadvertent: action, 7 


ne end Minimar Lanp—Bssenvnans TO Eiwtrye 3 ae Boon ec hey eae oe one 


-Publie: laid subject to. entry as: CREME must: pe ‘fee, lope! ‘public. Jana, aha Payee 
Hot legally reserved, appropriated, dedicated: to: any: other: use | or r purpose, ues 


Or. otherwise legally disposed. of. 


ae re a . = 
vedas ean 


| “sac Sucecrron—W un. ‘Equrms ‘HgrapcrsHiEs: Against THE: SUNrrED: Shite aoe ae 
| EXPENDITURES BY, STRANGER : UPON: ‘Lanp/ | Forrowine; CERIIFIGATION. “AND re 


_ Sram S Approvar—N OTATION UPON Orrtce ‘Reconps. 


_ Bquities: are: not: established. against. the United . States sD expenditures: ne 5 = oe 
lands. in. ignorance of, ‘the - -prior | certification and, approval... of. selection dong 
- thereof by, the State, ‘the fact. of such certification, and approval pee duly as 


“noted upon’ ‘the local land office records: 7 
3 aoe “BK 


| Suan _Simotios_Crmntetoano’s—Surr “TO. “Cason: "Suisonoy—Sraroms - OF. ae 
“Limarrations.” yee : ok ee ee Det 


wb 


ene a 


oe has not ‘been. authonlthtively, settled that a. suit to. “cancel a ist ‘ee linda ae 

“certified. to a ‘State; if hot brought. within six. ‘yéars from: ‘the date ‘of. ‘certifi- ees? 

” eation, of within ‘six years from the date"of’ discovery of fraud;would be 
_), barred by section §' of the Act of March :3, 1891 i(26.Stat.:1089), but:this 

ms "statute has: been referred | to by the Supreme, Court as. showing’ the, purpose... 6 

a of. Congress. to: uphold titles. arising under. certification. 0 patent after. the Vek ; ; 

ne e lapse. Of. a certain. time, and. it has. been. frequently. held that ‘certification a3 aoe ae 


7 os of lists pursuant to sithilar grants is ‘of the same ‘effect’ as: a patent. * 





* PAarknt—PRUSUMPTION OF. REGULARITY-—PRooF NEcuSsAnY 0 ‘einiTtegvine- eae 


oe MENTS TO HsraBlise. Lan AS: MINERAL. 


“ “ghere is marked ‘unanimity of opinion among” authorities | that ‘to overcome 

| : the presumption that:a patent to public land. “was issued. ‘upon. sufficient: | 
“e “evidence, clear, ‘unequivocal ‘and convincing proof: miist ‘be’ ‘produced; Minds toe Oe 

ov. in-consideration ‘of. the mineral character. of the land, ‘not: only muptidte ee 
.. Satisfactorily. appear that, the land.-was:.known. mineral Tand at. the: time fe - 

, oe _ the: patentee’s: rights" ‘would’ have otherwise. vested, but. at must be. ‘more = eter 
ee _valuable for mineral than. for. agricultural. or other purposes. . ; eae 3 Ee 


os ‘Muvenar, ‘Lanps—Inprcts OF PRESENCE OF ‘Vanvanne Darostrs—-WHEN Insurnr ee 


CIENT. ‘TO, Impure FRAUD TO THE STATE. 


Copper and iron veins exposed on. the sartacé: of, rand ‘inducing « a. surmise se hats” z es : 
oe were more or "less certain indicia of the ‘Dresence. of valuable, le, cOMDeT i he 





> 


Pl ATB o | DECISIONS OF THE ‘DEPARTMENT “OF THE INTERIQR a Tok 


oe ere in: underlying ‘but: unexplored® formations” of. limestone: are. ‘ingat- Pe 


= -. ficient | to impute a fraudulent intent to the State to acquire’ valuable 


“mineral lands: under selections made thereof under its erent of none Cas 


ce imineral. lands.: 


ie “Tomns, Secretary of the Interior: - , Oe ee ge Se 
On February | 15, -1932,. there was filed svhat is a petition 1 tbe Mee 


| ae of certiorari. in: behalf of the Copper Belt Silver and Copper’ a 
ie Mining: Company, which is in ‘effect a request. that the Secretary of 
_ the. Interior exercise: his supervisory power and cancel in part. ap- 


~ proved selections Las Cruces 09419, 09420, made. by. the State: of New — 


i Mexico. under the provisions of section. a of the reeling act oF > 
ofa es June 20, 1910 (36 Stat. 557-563). | . 


cs The grounds assigned for taking such’ ee are >that’ ‘the land at 7 : 
ae time of selection was and is now valuable: mineral land and. the: 


oe ‘certification: thereof. to: the State. was. through mistake or Was pro- 


cured: ce fraudulent. misrepresentation: as to, oe character of the - 
= land. : : 
Ec. ‘The: Auta of sete by. te: ‘Soowetaas of the. reer s:dnvated | 
Do were’ ‘October’ 5, 1914; and May ‘19, 1915.’ It is well settled’ that if — 

~ the granting nee provides for otlier: action by ‘the. Secretary equiva-_ 


lent to a patent, ‘such: as. the approval of a list, as in the cases‘ under . 


co consideration, the approval, ends the jurisdiction of the Department. a 
Frasher y. O}Conner (115 U.S. 102) ; Henry Farrady (32 LD. 379); 


Porte Knapp (471. D. 152); Sewall A. Knapp (81 L, D 566) 5 West v. | 


Standard OW Company ye (278 U.S 200). And it, ‘likewise, imports 


as that: the, necessary: determination as to the. character: of ‘the land has - 


: been, made, Chandler, We. Calumet & Heécla Min. Co. (149 U. S. 9). 


| aos 80 that: ‘the only question ne remains is eee -froiv the 


| | fact: and circumstances ‘disclosed “by the’ record: and™in ‘the | -peti- 
a ~ Hioner’s' showings, recommendations to the Attorney’ General are at 


; ’ | this time advisable. to institute suit. to set. aside the. certifications for oe 
the reasons either that the: certifications were ery by, fraud 208 2g: 


eae issued by mistake, © 


‘It appears that one | F. Muller, a an ry in. “the: office of! ‘the ee 


ao "Cpjhiitissiongs” of. Public Lands: of the State, made. the. nonmineral a 


ae affidavits j in. support: of the selections in the usual form., The publica- é a 


tion: of notices ofthe :selections were-made in a- paper: published at 


SS Magdalena, New’ Mexico, for the required. period, but noone: “pro- 1: 
tested against. selection™ ae the land here in question. © OA mineral. 7 
— S eapner of the General Land Office made. reports on June 29,1914, 

that. he had examined the land and that there were’ no indications: of 


a mineral. thereon. ‘The Geological Survey ‘reported that ‘they had - 


| no data indicating the: lands’ were mineral lands. . ‘The’ selection’ ‘sts aod . 


oe i : were thereupon cleared for approval. 


z ner | "DECISIONS: ‘oF THE DEPARTMENT’ OF. THE INTERIOR Ae a ee 


Ty ‘Séptainber} 1918, we Ww. MacFarreny: ‘a satiarall inspector’ oft ee oie 


pre General Land Office, examined the lands: erhbraced i in selections: 09419. ; a : 3 


and: 09420, and* reported. ‘Certain. ‘of. the tracts included: ‘therein’ ase , 


i mineral. j in: character, among’ which: are: those hereinafter: more: “part oy 
ae ticularly: described: His. reports were received in‘the- General: Land 0 


Office on: ‘December 21, 1915, and at-later-dates.*. Pursuant to instrue:. ms | 


| . _ tions*from the: Commissioner of the General: Land: ‘Office, he made: Be od 
- more’exhaustive ‘and’ detailed: examination. of: the lands: im: October; 


1916; and: reported that. the following described tracts were of fevigwei oo foes 


7 mineral: character: Jong me to. and at the date: of ‘the approval of Cet 


| A the selections: 


“Serial 09419: 2 9, Ri 4.W.: Bée. 9, . By SHY, NW Me SEM; 


Sec: 17; lots Land 2, SEY, Sswy, Sy SEY. ° . oe 
- Serial 09420—T.:2 'S., R: AW: Sec. 19, all: Gees lot 10; ; See. 20, ee 
ONY, NSW, SW SWige sore a 
_ With the approval of the Coitiniaaionse: -the: State’ offigials: a - 
’ approached with a'view of obtaining: a: reconveyance: to ‘the: United 
_ States of the above described: tracts'and they-were advised as'to 
the’ facts: ‘disclosed: by the‘ mineral. inspector. Nothing: definite - Te- » 
| sulting from these: negotiations. with the State’ officials, and. after’ iy. 


_., Gonsiderable’ lapse of ‘time, the ‘Attorney ‘General, on: ‘February: ah 


1919, was: requested | to bring suit to’ set aside. ‘the certifications. | Phe: zn 
Attorney: General ‘requested additional data. as‘to whether ‘any: of 


the land’ had been: sold, and pointed out that: a suit: ‘against the State. ; 


would have to be brought in ‘the: ‘Supreme Court: of the: ‘United 


States. “He ‘further’ inquired of the: Governor of the State: whether. Pod 


the’ State would be ae to” y Fecomvey, the ‘lands’ to: ‘the: eiaeves ae 
States. oes son i 


Th raplye date Ly aly 11; ‘1991, ‘ena: Govéino? franisifitteed: a Tsilce ae : 


| Eeo the Attorney General of the: State; which, in brief, expressed | i, 
_ ‘the’ opinion’ thatthe ‘selections ' Were “in : ‘all: respects: regular and-. — 
without any evidericé of fraud ‘on the part. of the’ selecting’ agents; 


a that: thé land, while showing® indications of mineral on. the surface, es 


‘disclosed’ nothing’ sufficient ‘to show that it was valuable for min 7 


ae erals; that the State should defend itself in-any suit brought by the — 


oar United States ‘to ‘cancel the selections. - After exchange: of several... =, 
cater “communications between the ‘Department and’ the ‘Attorney General, 
exes the’ latter; by letter of J anuary 80, $993, ‘observed ‘that ‘it’ was a Pi 
. ‘grave: and’ serious’ ‘matter to Ces the State ary fraud, and: — fee oe 


< eluded. by saying? 


~All things considered, .e ‘think it inadvisable to go ‘ahead. with this suit, Hee aa eae 


*% nae inasmuch as you. (the Secretary) have indicated. that it is ‘not: your intention — Sey. te Oe 


that I should go ahead unless I thought this~-step. advisable, ‘TE now ‘beg: to A = fe 
gen inform you ‘that: JT: am: strongly of: the opinion that. this. suit: pught not to ‘be pe tee 


instituted. : Accordingly the matter will be considered: elosed. 
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On February’ 17, 1926, ie petitioner here lodwsd a: protest against | : 


ete Ne selections and: “asked: for. their. cancellation, claiming. asiit does) 
eee “oS nowy, that it.was. the owner’ of 13.lede mining. claims | covering. lands oe 
odin Seesi17, 19 and 20, T. 2:S., R. 4.W.; that.it-had-been,the:owner 

ae of such. lage: ‘since. 1919. aad: had expended. approximately. $70, 000 Oates, 


ope BS ae development work and had. produced :therefrom valuable. ores. — 


es Similar protests were, filed by. other mineral ‘claimants.;- By. letter. of © 8 ; 


e od uly 29; 1926; the Commissioner dismissed. these. protests, expressing 
_.. the view, ‘based: upon certain language of the court in. United States 


| ee Carbon: County, Land Company. etal. (9. Fed. 2d, 517, 518), that 


ae section 8 of the act of March 8, 1891 (26 Stat. 1099), “providing, ~ 


- - among other: things; that no suit to svacate or: annul: patents: shall be 
te brought: after six’ years. from, the date of. the issuance of such: patents, eee 
applied .to: the certification ‘of. lists under State. grants,:and:as:more’ — 


| : ae than 11 years: had elapsed since. the certifications, action to: set aside 2 fs 
ee the: certificates. was barred. by: the act. - ee } ete 
oa her petitioner; here, protested, to. ie Pement “The peotest: wine 


ae “pelperath to.this. ‘Department. and: in.turn referred to the chief of field 
~~ division:..: The;latter caused: a. further examination. of: the. land. tobe 


made .by. two. mineral: inspectors, whose. eport, contained the addi- 


one tional, information that. subsequent, to the examination, of MacFarren, , 
the: petitioner,.had sunk:,a.,shaft, some .800 -feet; deep,. with..several — 

: “drifts. andi two diamond, drill. holes, 1020, and,,.848; feet. deep. respec- | 
ae tively, j in: which, high and low. grade ore had been. encountered ; ‘that. 
two: shipments. had, been. made;:i in 1919. of. ore out of the shaft agere- - 
oo » gating: 4382: pound: and. which, brought: a. net. return. of. $219. 22; ; that ‘a 


Pa Ge a 


| : a certified to: ae ‘State. “Further attompts to ie ce ‘State, re- 
convey. title; that it: might. enure, to the benefit of the, mining. claim- 


ants resulted; in a:letter, from. the Commissioner of, Public Lands. of 


. the. State. which. expressed - the. conclusion. that he. was: without. power : : | 
to. execute - ‘such. reconveyances. The Commissioner: of the General — 


- Land. Office in, sanctioning negotiations to this end, by: letter. of Oc- 
pa “tober - 25, 1996,. declined. to. make. any. further recommendations for: a 
Ro suit to set, aside. the selections. BONE Aas | Pye ce ee 
It: appears, that. F. Muller, who: le the poainneeal affidavits and ee 


ee "  Tpenedtor J, affa, who: made the nonmineral. reports : above: mentioned, ce, 

/..- were-both interviewed by: the. chief of field division; who reported that es 
“Muller, said he. saw no. mineral ‘on. the land, though. he. admitted. che | cae 
ce bad. not certainly. identified it by the monuments cof. “public. survey; 
“cat that: Jaffa. was willing to concede that he might have been misled in pee 
= one, identification of the land. embraced , in, the, “selections, and haces 


d; 


examined. the. wrong. land.:. ae ; 4 ia vast 


/ Tt has-been a: long: ouding rule: of. ree Benes that ne weit : : ae 
“for cancellation of: a patent: will not ‘be advised aby it ingtely! ‘because re: 


ae, Bay "DECISIONS OF- ‘THE: DEPARTMENT OF THE INTERIOR | 479. So 


: cee aes Balen was: s inadvertently: issued: pia it, _—. appear that ne fF ge 
interest of the Government, or some party to whom. it is: under. obliz | eee 
eee e gation, has. suffered. by: such: inadvertent. action. . » Heirs: of Oreciat on noe 
oo (40 Te D.. 628) ; “Mary: E. Coffin: (34-L. D.. 298). “The::petitioner 
Me makes, no. case showing: any. duty: on. the: Government. to. prosecute. Mien anes 
3 suit-in its, behalf. «: (The: petitioner does, not. pretend. that: ait. initiated pat ag 
ee > any. tights, under. the. mining: law.0 the. land ait. now. claims: prior: to 
the. approval. or. certification; ‘of. theselections, nor. that. itis/a-suc; 
-_.. eesgor-in interest, to. the owners. of valid claims initiated: prior tosuch 
cag approval. ‘Or. certification. , ‘Moreover,: affirmative. evidence: appears. 
that, no. such locations existed, at stich. time. inthe. report: of. MacFar: oO e ae 
— _ ren, who. ‘stated. ‘that; there was; but: one: subsisting: location,;within. = 
Pees the:.area., embraced « in ‘the: lands. ‘particularly. -herein. described, : -and =. 


>that as shown, situated ‘on. lands ; other: than- those: claimed: by. ‘peti- : 


~‘tioner.., The. land: sought: to. be: entered. Upon: as mineral, land; must | 


| be: free,. open,, public. land, and not: legally reserved; appropriated, 


dedicated: to, any. other use; or. purpose, OF, otherwise legally. disposed 
Off) - Lindley: on: Mines; sections:. 112,, 322, ..and:.cases there cited 5. 


Grassy Guleh, P Lacer.. (30 TL. D.. 191)... Prom all ‘that, appears,. the 


- petitioner's. claims, were. initiated after. Jegal, title passed ‘to-the: State," 


~ and. it: therefore, has: No, valid rights. under, the. mining: laws.,. Nor. | 


will. it. do, to: ‘gay. ‘that. petitioner, established. equities ; against , the: 


ea United ‘States, because, ait: made expenditures’, and. improyements. in. 


| | ignorance : of: the, State’s title., . The fact, of: approval. ‘and. certifica- 


Peg es | 


_ ton: 1s: noted ‘upon - the. records’ Of; the, local .Jand. office, rand: had it. 


-made. proper inquiry, as. to:,the. status.of the. land; ‘such; fact. would oy 


-. have: been, brought. to. its. Amnowledge.. The i inquiry, is, therefore: mar~ ne 


ae rowed to: the question whether it. isi advisable. to: rosesuite a suit, of of | 
= annulment 1 In: nthe, interest of, the United: States alone. | oe ee 


tit 


: : cortified, to. ae Slate: if not, ta. aidan six. years: 5 rout the. ae me : 


coef thes certification, ‘of the. list. or within six, years from, tthe. date’ roe 
meta (3p discovery: of fraud;; would: be. barred. by. section, 8. of. the Cert ae 

co -Mareh., 35; 18945. supra... ~The: question ,. Was. not. inyolved . In, United oe ae 
— States.v. Carbon: County. Land: Company. supra... Im ‘reviewing, the... 


Jase cited. case, OD: ‘certiorari, the Supreme. Court found: it, unnecessary. eT 


= to. decide? the: question.: Independent. Coal &-Coke: Company. Ok es ae 
United. States, et.al. (274. U,..S. 640, 650)... The statute, has, , however, bee 
been. referred. to. by. the: ‘Supreme. Court as showing, the. purpose,of 
Ras Congress: to. uphold, titles arising: ‘under. certification, Or: patent, after ere 
ay vy : the: lapse of, a. certain: time... United: States. Ne “Winona: Sti: Peter : i 
use Cos. (165. U.,S.;463, aT 6).3,£ aploration, Co:.v. United, States care 
oe (Q4T U S. 435,449). ‘And: it- has been. frequently, held. that; certifi- ae 
gation: of: lists, pursuant : tO, ‘similar: grants.is,of.the same effect, ASB! 
oe © patent.» f ‘See, Lindley: on, 1 Mines; section. 143... There i is, then a 4 SeT}OUS ae 


a 480 > DECISIONS | OF ‘THE’ DEPARTMENT ‘OF: Tite SIN TRRIOR “tou: eS 


ee ae whether the suit urged: in ‘this < case! ‘would not ‘be held: to 


| be. too lates. cee - Aeprastestpea fx ee 
sees Other ‘peasons; owes of more + moménts exist fot fot favorably 
nit ae entertaining the petition: ae a on 
| There As: ‘marked: unanimity: of opinion’ among’ ‘authorities that’ to” EAs 


_. evercome. ‘the: ‘presumption that a patent: to. public Jand ‘was isstied me : 
- upon: sufficient: evidence; ‘clear, unequivocal’ -and*: convincing proof 


- must be: produced, and, in ‘consideration: of: the: ‘mineral’ character 


gf the: land, not only. must: it’ satisfactorily appear that: the land be otis 


‘was known’ thineral. land: ‘ati the’ time ‘the: ‘patentee’s: rights. would © 


ae have. otherwise’ vested, but. it. must : be: ‘more valuable. for mineral o 
than’ for: agricultural or other purposes.  Deffebacke’- Ve ‘Hawk (115.0 
U.. 8.404) 5 Zron Silver Mining: Co. ve Mike Starr Gold & Silver. 


ah Mining. Go. (143 U: 8. 894, 430) 5 United ‘States: ve Tron Silver : 


| Mining Co. (128 DU. Ss. 678) 3 ‘United: States: ve ‘Central: ‘PavifieR.. 
Go. (93° Fed. 871); and cases’ there cited.‘ As to the: sufficiency of 
the evidence to show ‘mineral ‘of: ‘value, this expression of the Su- 
preme Court in Davis Administrator v: Weibold (189. UES: B07). ig’ .3 
| frequently. quoted, 4. 6 there | are vast. tracts: ‘of: country in the- | 
mineral ‘States -which contain precious metals’ in ‘small quantities, 


but. not to: sufficient: extent to justify the expense of: ‘their: ‘exploita- | 


tion.’ Tt Ts: not to such: lands: that the: term ‘minéral a in’ ‘the: sense 


of the: statute, ‘is. applicable.” “AS to ‘the | ‘point’ of time: to which © : 


the’ inquiry: should be: ‘addréssed as to’ the condition. and character | 

of the land, it ‘must: be. -when - all the necessary requirements have 

been: complied: with by the ‘person seeking’ titles no ‘change in such 

~ conditions: ‘subsequently occurring ¢an ‘impair’ ‘or in’ ‘any manner 
affect his rights. - “Wyoming v. United States (255° UW 8: ‘489, 503). 

The information gathered by MacFarren. and presented in his te- 


“4 ports furnishes the only illuminating. data ‘as: to mineral condi- 


tions at the’ ‘vital date. | He secured. affidavits from: old: miners and ~ 
prospectors: ‘at Magdalena, who accompanied ‘him : tO. ‘the ground, wae 


ee which are to. the: effect. that the conditions: ‘disclosed: at: the time of - — 
Ge examination by him ‘were the same as had existed. for. some: ‘years - 


a previously. ©The allegations in petitioner’s: showings add little: to 


oe the specific’ evidence obtained by MacFarren. Briefly: summarized, 


: : the reports’ of MacFarren are to’ this effect : that: the land: ‘lies about -_ . 
 1Yp-miles froni Magdalena, a mining and stock-raising center; that — 


the land “is rough ‘and hilly, ‘nontillable, ‘but could be: ‘classed ice 


sis second.’ or ‘third-rate. grazing land; that'the Jand is: covered by an 7 


andecite’ flow; - “with narrow "Aissires generally ‘trending’ southeast,» ~ . 4 


8 and northwest, which: iséseveral hundred ‘feet in. depth and under- a 


ae lain: by’ limestone; that: i in ‘the. fissures’ ‘calcite ‘and. quartz were - 


a — deposited; that, at ‘numerous: places” along: ‘these’ fissures -old ‘pits: : : 
Ane ©, and cuts of small prospecting: type had: been: ‘at ag ‘veing .. i - — 


as oo Ts 
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cone ‘gk innards: “tothe; in: plizeat showing: 2 copper: /aattionate? in’ 1 the! veins — 

and on the dumps, ‘which on: assay, showed: values in copper, silver, Te * 

_-- gold and.other metals, some of the copper, ore being of commercial ae 
- grade, that the openings were large and the copper carbonates - so: 5° 

ce conspicuous. and.of such vivid. color. that no one ore ane could ae ; 


Ee np to note. the mineral indications. Sees 


The mineral examiner was. of: the opinion ‘that pertain of the 


copper. veins exposed would. pay.if worked, but, if this.were not 
_. true, that if, followed down. below the. andecite capping | into the . 
--. limestone, . where’ “‘mineralizing solutions: would have. a chance to 
— _. enrich | that. deposit, big deposits of: ‘copper mineral would be found; te 
that. between 1880 to 1890. silver. ore had. been: mined and shipped oe 


‘“ but that the copper was. discarded’ as. negligible. | The affidavits: 


. secured by him. ‘were more or less corroborative of the facts and ee 
of his. Spinion. An the. reports, it. ds however. admitted ‘that. ee - 


fe dona fide - mining at. ead nee he. pee of oelemion; “that the: yous | 
ae -are narrow and never: had" been: worked. ata. “poke: that the: min- | 
~~ eral had been: Inown for: ‘thirty years: ‘put there-had been no’recent 
- work: and ‘only’ one location. then: subsisting, all of which. could’ be: 2% 
urged : as. ‘showing. that. the. mining - ventures. aS. a whole. were. un- Ay 7 


| . e. profitable. and. had. been: abandoned... 


~Taken:as a whole,the reports of ‘MacWainen a as’ sito: aires éonditions oe 


7 depict : a not unusual situation of rich seams and samples, ‘but pockety o ‘ . 
ae “deposits 7 with no valuable 0 ore ’ Bodies left of Such extent or r continuity t. 
ae , would pay to. exploit... | 


The. geologic. surmise. ‘bs. ae inspector, ‘MacWarren, ‘and: ene 


—o-. mining men that: the-:copper:and: iron veins. exposed on the surface 
‘were niore or-less certain indicia’ ‘of the: ‘présence of valuable’ deposits eee 
ed vot copper. ‘in ‘underlying: but: ‘unexplored " formations of limestone is = 
oars) +) ‘opinion. as, to which fair minds might. differ, and. ‘insufficient to ae 
1 impute. a fraudulent, intent. by, the. State +o acquire valuable. mineral. | 
‘lands under its grant, and there‘is no’ other evidence: disclosing such 
an intent. Another consideration,’and'one mentioned in the memo- 
ee “anda - submitted by: the: Attorney General. in: support: of. his con- 
 .¢lusion not: to bring: the suit,.is not. without: weight;.. ‘That i is, ‘that 
. the cancellation. of the lists would restore the land:-to the mining law - | 
. .and-enable private parties to. acquire, it ata nominal price and result 
inno substantial benefit to the Government, Upon restoration of the =. 
Jand,: the: present..petitioner, under present departmental rulings, = 
oe sould regard his rights, as. attaching | co instant, and;in effect the suit 
- . svould be one in: behalf of. Private partise f to grhom athe, eUatted gia - 
ds. under no. obligation. . 3 


For the reason, above: stated, the petition on is re ee _ oe ia 


"182062—-84—Vol. ang yo 
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* SUSPENDING: ANNUAL ASSESSMEN 1: WORK: on MINING» 
ae -CLAIMSACT OF. May 15; 19840: LF 


"[Gireular No. 1325) Finis eh os 7 nae 


MELE FOE th me ‘ Departiion, OF THE Tartans: 
a ‘ vs 0 RES GaiimRAL Tran! Onviin* | 
;* Cag TED aS © Washington, D o. Mays 29, 1085, 
aS “Ruoisrans, ‘Unemm ‘Sratus Lies" OrFices! 000" a 
~ For your ‘information, and in. ordér that 7 you may “form 3 inquivers is 
| -aeladie! thereto, - your attention is’ ‘called’ to the act of May’ 15,°1934, 
‘Public. No. 226, "providing: for the suspension ‘of annual ‘assessment 


| work on mining ‘claims held. by location i in _ the United States. and oh, - 


- Alaska, and reading” as: follows: 


Be it. enacted by the. ‘Senate and. House ‘of ‘Represéntatives OF i the. United. ee 


“States of America in. Congress ‘assembled, That ‘the provision of: ‘section. 2324 of . 


‘the Revised’ Statutes of the United States, which requires'on each mining claim 


located, and’ until ‘a ‘patent has ‘been: issued: therefor, not: less’ than $100. ‘worth 
_-of labor: to ‘be: ‘performed or improvements. ageregating such amount. to. be: made - 


- each year, be,. and the. same is. -hereby,, suspended , as. to all:mining. claims ins 
= the. United States, including, Alaska, during the year beginning at. 12 o'clock a5 - 

- meridian July 1, 1933, dnd ‘ending at ‘12 o'clock meridian July 1, 1984: Provided, - 
‘That ‘the provisions ‘of this ‘Act’ ‘shall’ ‘not: apply in the case’of ‘ally claimant not 
| entitled. to exemption from the payment: of a Federal income tax for the taxable 
year 1983: Provided further, That - every: claimant of. any: such: mining claim, 
in order to. obtain the benefits. of thig.Act, shall file, or cause to, be filed, in the. - 
office where the location notice Or: certificate is recorded,: “On OF before: 12 0 ‘clock ae = 

| ‘meridian, July 1, 1934, a ‘notice of his desire’ to hold said mining claim” under. ed 

this Act, which notice shall state that the claimant, or claimants, were entitled attae 


- 40 exemption from the payment of a. ‘Federal income : ‘tax for the taxable year | 


19835 And provided further, That such suspension of assessment work shall not as | 
apply, to. more than six lode-mining claims. held by the same ‘person,. nor.to more 


3 than twelve lode-mining claims: held by. the same partnership, association, or 7 Fee. 
corporation: And provided further, That such suspension of assessment work 
- shall not apply to more than six placer-mining claims not to exceed one hundred 
and twenty acres: (in ' all) ‘held by: the’ ‘Same: “person, nor to more than’ twelve : 
‘placer-mining: claims not.to exceed: two hundred: ‘and. forty. acres. 5 Ga hae held Bae 


| by. the: same partnership, association,. Or: corporation, 


~ Attention. 4 is called'to the: fact. that this act. es only. to ea | 


ants who are exempt from: the payment: of a Federal income tax for 


“ the taxable year 1933, ‘and who file on or before 12:o’clock noon J uly 


ia 1934, in the Office where: the location notice or’ certificate i is recorded, — aA 
oo notiee: of their desire to. ‘hold: the claims under’ the. act. The notice ~ 


so filed should ‘state that they. were: entitled to oo from the - 
payment: of a ‘Federal i income ‘tax for the: year: 1933.. 
Tt is to be! ‘observed: that an individual ‘who: files’ stich? notice is' ‘not 
entitled to exemption from. performing assessment. work on: ‘itiore 
As than : six lode cams nor on’ more: »than: ‘S1X placer claims Hoe to exceed _ 


ce way : "DECISIONS oF Tee ‘DePANtveRve ‘oF THE ‘nerenion | Aga 


- - 120 acres (in all), and that a partnership, assoéiation, or *eotporation ’ a 


; . or on. more. an twelve: placer claims 1 not: to. exceed 1 two: shade | . 
a and, torte acres: (in an Cn a a 


"Approved? 
JT, A. ee 
Pirst. ‘Assistant i Searetary. 


1 oe gag PCs ae Apetese te “ a : 
‘ * i. 83 Po Roman Pee a ag 
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| PRIVATELY OWNED. LANDS. IN | YOSEMITE NATIONAL PARK 


_ Opinion, June & 1985 


a oe : Yosmare: ‘Nationan' ‘Pawk—Foim. aul J JURISOTeTLON—LwcrsLATIvE ‘Acts, 


The basis and “extent a the jurisdiction of the: United States Government 7 : 


over privately: owned, lands: within the. Yosemite: ‘National Park are. estab- < - 


“ished. by. the Act. of October :1, 1890 (26° Stat. 651); Act of February Te 
1905 (83 Stat. 102). 5 Act. of June 2, 1920 (41. ‘Stat. TL) 5, California: Taws Co 
ae of. 1919, chapter. Ble. 3 ee ca ae | 


ee -Yosmarn Nagtonan Panx—J URispicrion—Potrc1Ne AurHoniry, 


_ The power of. policing privately owned lands within the exterior ‘boundaries. Boot 
- of the Yosemite National. Park is incident to the cession. of exclusive juris. 9° 
~ diction over ‘said: lands made to the Federal ‘Government. ‘by: the. ‘State of 2° 
- California, no. “exception as. to. ee over privately owned Jands ee a 


_ being made in said cession. 


: ‘Yosmurrn NATIONAL. Pank—LucIsLative: AND Apwinisrmanive. Connor or -Con- eee ae 


_ DITIONS. ON. PRIVATELY OwNED. Lanp: Wire THE PARK. 


Under the. Act of, Z une. 2 1920 (AL Stat: 731) ‘and régulations jastidd: pur- - pee 
-suant thereto, “there are provisions: for proper, eontrol of: unsanitary. con-: ae 
- ditions, disorderly. conduct, the. carrying . of firearms, _keeping of anak jee 


es aniinals, eté., on privately owned land in Yosemite ‘National Park.’ ea 


| Fanr, Acting ‘Solicitor: ee ae ee ae Eo ae 
. My opinion ‘is’ ‘requested upon Gertiiin: shattars set forth j in a pion wee et 
aa oF the: Superintendent. of the. Yosemite National’ Park, ‘transmitted ~ ee 
. for consideration. by. the: Director of the. National Park Service by as 
= letter of September: OT 19838. a. se 
The letter: of.the: Sapeuoteident inenitions ciitein: i tient ty con- 


ditions” ‘upon: privately owned: lands: within the ‘boundaries of the: - “ae 


a _ park. In‘some: cases: ‘latrines ‘are insufficient: and. not: properly: dis- 


= - infected.) Goats, hogs, and: chickens are’ allowed to run at large: over" i. . - 
: certain « camp sites.. “The: Superintendent i ‘inquires: whether he has the _ 


authority of'a “public! health gone to! ‘abate such. public.n nuisances: Sone oS : oo 


i _Deyaely owned. Tends. 





EM - 


8, feces “DECISIONS. “OF. THE DEPARTMENT OFTHE. ‘EVTERIOR, “Vol: 


\ Nes? 9g EBS! ee 


in Congress? ee oe oe . 


He alec: ‘ial. certain, other questions concerning Tights 2 and oe a 


“ileges of ‘persons occupying. private. Janid Sti asec 


1d Ate: such land. owners: entitled. to keep. unsealed ‘fixdavhis oni: ‘their. ies em - 
oe ‘ties? ‘If so, should they report them for sealing” when they leave the boundaries ee, 

of their lands to enter Park lands? oe 
- 8. ‘Are the ownérs of pr ivate lands entitled to keep any number of dogs and oe 
7 Sound on their. property ro a" 


Ci. May. owners: of private lands ‘maintain boarding. Houses; storeis; etic: cE 


ee May they engage in. transportation business, particularly. ‘the rental. Lot i 

| - hotses and pack animals? pace e 

— e Should ‘special consideration. be given to owners of private lands who wish — Ee 
a, to enter or leave the Park? | : eae - 


een AYE. owners: Of. priv ate. lands’ privileged 6. aes: noisy’ parties < or. t comport. 


ae themselves more roughly than regular Park. visitors? 


~All of these questions are indicative ‘of: the. general ancereainey: oe | 


a concerning: the basis and extent of the authority: cf the. Secretary: of — 
the Interior and. of the Superintendent. of. the park. to.exercise the 
: ‘power. of policing privately owned land. included. within the exterior 
, boundaries of the Yosemite National Park. NP Ecce BORN Ss 


~ Phere are two preliminary questions. involved ee ee 
_ 1. What is the basis and extent of ‘the jurisdiétion of ‘the: United 


States. Government's ‘over: Pay owned lands within the Yosemite : ee 
National Park?» we i ee eee ae 


2. To what’ ‘extent has this ition, eon ‘exercised by ue 
iL Je URISDICTION:.. 


In 1890: Congas withdrew from cetilewant covtatih’ tracts of pub: | 


lie land i In California, and: designated these’ tracts as ‘forest, reserves 


(26 Stat... 651). At that’ time ‘entry had‘ been: made- ‘upon. certain 


» parts of ‘these lands; and: the rights ‘of those who’ had ‘entered’ ‘were « 
. specifically ‘Teserved. ‘In'1905 a portion of. ‘this. forest. reserve. was 


Se, set, aside” as the “Yosemite National Park (33 Stat. 702). ‘However, 
_ it was not until 1919 that exclusive jurisdiction: ‘over this: “property | 


was ceded by. California: to; the: United States: (California: Laws _ 


 1919;.¢..51):and. accepted by Congress (Acti of June-2,.1920,41 Stat 
ee "B1).. By? the act: of.cession. the United: States was: given. exclusive: oe 
oo " jurisdiction over all of the territory: inchided 3 inthe. tracts of land. : 
_. which had. previously. been. set aside. for. park purposes’ iby: the United. 
o> States. No: exception ' from: ‘this. jurisdiction - was made ‘in: ‘favor oF 
ae “privately owned -lands.’. Infact, the grant: ‘itself: would seem to. oe 
-. imply that jurisdiction. over such lands was intentionally ceded,. ‘since. > 
the State. specifically. reserved: the right: to-tax the. private. property: _ 
of individuals. residing in.the park, a. reservation which would not 
tol 7 have: been poe y 3 if jurisdiction over the privately. owned 1 Te Paes ee 
oe had been retained. , , er ‘ 


a EES _ DESISIONS 08 THE DEPARTMENT OF toe: INTERIOR 485 Bie Ee, 


The: ‘Suipnin. Conrt: ot the: hited: States has’ hela that’ a ‘dina re ees 


‘ ston conferred jurisdiction over a. railroad right: of ‘way. which — noe 
hm, oe traversed the. reservation, ;. United States. Vai  Unweuta, 281 U. sarah oe 
- ae (1880)..: The Court there. said: | 


‘ a ate 


We come to. the ‘question’ ‘whether ike jurisdiction over. - the reservation cov- ris 


a awa the. right. of way: which’ Congress had granted’ to the. tailroad » company. nee 


‘There was no: express’ ‘exception of ‘jurisdiction: over this’ tight of way, and it fee ane 


. ,, Can’ mot be! Said that: there; was: any necessary implication’ creating such an. oe 


exception. . "The. proviso that the jurisdiction ceeded should: continue no. longer oy oe 


~-.. than the United States. shall own. and occupy: the reservation had:-reference:to_ ‘Fant 
es _the future and cannot be regarded as. limiting the cession. of. the entire. reser-"— on 
». vation as it was ‘known: and described. As the right. of way to be located | within 5, ef 
"the: approval of ‘the | ‘Secretary: of: War ran acrass’ ‘the: reservation, it would) es 
 appear-.to: be: impracticable’: for the State to attempt: to police it, and the = 
"Federal. jurisdiction “may, .be- considered to ‘be essential, to , the. - appropriate ee 
af “enjoyment of the reservation ‘for the purposes. to which. it was. devoted. “Where os ee ee 


A is no- adequate ground, for, ‘cutting: down the: grant by. construction,, 
while: fie: ghant of. the. right. of. way te the. railroad’ ‘company contemplated ‘ 
a permanent use, this’ does not alter’ the fact that the maintenance of the © 


| gustedietiody of: the ' ‘United: States. “over the. right of: away; as. being: within: the 


teeta ; 
ier ae * 


reservation; . might; be. necessary. in order to secure: the benefits intended - to. age - 


; derived from the Teservation: . 


In Curtin ve Benson, 999, Uv. ig. 8 eee ‘the: o Supretio'C Court: oa : : 


deed the. powers of the Federal Government to restrict the rights’ i 
of: private. owners: to: pasture their cattle upon. their: land. located... 


‘ avithi: national: park. limits:: The Court. determined: that: the: restric: | 


tions imposed’ deprived the'owners:of the use of their property, ‘but a 


did not hold that. the. ‘United States lacked jurisdiction” to. Ap oee ee a 


| "proper : restrictions. Tt was. s there stated. at page, 86: 


~ On. the merits of the case we may concede, arguendo, as: contended’ by: thie 


7 appellees and disputed. by: appellant, that the United States: may exercise , ‘over ahuke 


ae . the Park not. only. rights of a proprietor but the powers. of a sovereign. There : 


i. are limitations, ‘however, upon both: Neither can be exercised to ‘destr oy. essen- 


x, “tial uses of- ‘private: property. ‘The right of appellant. to pasture his cattle upon. pera 


= his Jand and the right’ of' ‘access ‘to it’ ‘are of the’ very. essetice of. his proprie- a 


torship.” May conditions: pe put upon their exer cise such as appellees put. upon. ie 7 


| R them?” In: answering: ‘the question we shall’ assume, ‘for ‘the time being, ‘that. oos0 2 | 
Benson" has" ‘interpreted | correctly “the. regulations: ‘of the™ Secretary ‘of. ‘the Se EN 


Pe - Interior. ‘His’ ‘(Benson’ s)' order is not, it will be observed, a regulation of the eee mo 
ase-of | ‘the land,’ as. an ‘order 'to. fence the lands’ might ‘be, ‘but is an’ absolute oe eae 


- “prohibition: of use. iy is. ‘not a: prevention of a. misuse or: illegal use’ but the | i. 


prevention’ of a ‘legal’ and: essential use, an attribute of its ownership, one which 


oe “ goes to make up its essence and value. To-take it.away.is practically to take. . ees 
“his :property away,.and. to do: that is. ‘beyond: the power, even. oe sovereignty, Se 


es except. by proper proceedings ‘to that end. 


On the basis of. the. act” of cession,’ ad he. eo. cages ae ee ae es 


a appears that the: United, States has governments: jurisdiction, over ea “s 


I 486 “DECISIONS: OE: THE: DEPARTMENT: OF ‘NEES INTERIOR “Ivo 


ae - regulations shall be effective within the ‘park: : 


Cha Pes all properties within thé. exterior boundaries of. the: ‘Wosetilite’ Na ee 
: _ ae Park... ad. Vahl ey EOS. 2 aA eS oo rears wee ees - ase ie Yost hie 





“IL -Exmnctsit OF oJ URISDICTiO’ 


":Gingrete: has 5 provided that three distinet, groups. of § statutes es and a 





First, the criminal. laws of the. United. States, ae eae a 


a to places. under. the sole and:-exclusive : jurisdiction of the United 


‘States, are’ declared. to be in force (41 Stat. 731). “These laws relate. sa 


re - principally to serious offénses, and define particular crimes in the Po 


“punishments imposed. therefor. | They. haye no. application to the 


_ ie aoe about. which the Superintendent 3 makes 4 inquiry. : 


_ Second, in accepting exclusive jurisdiction, Congress: provided: 


ex gets - 
ate ha 


te any: ‘offense shall be- committed in ‘the ‘Yosemite, ‘National, Park” eye Wee 


| which offense is not. prohibited or. the’ ‘punishment. is “not. Specifically ‘provid a 


for by:any law-of. the United’ States, the offender shall’ be subject to the same — 
He punishment’ as ‘the laws in ‘the State. of California. in force ‘at the time, of, the 
. “commission. of the offense in, said’ ‘State. (4 Stat. ‘i. a Rea ce 


. Third, ‘the Secretary of: the Interior has’ been: quthorized: by Con 
rea to’ ‘issue. appropriate: rules: and: ‘regulations’ ‘for: the: use ‘and 
e management of the park. | This authority. i Is set: stotth in two : acts Of - 
: nee The first: reads:!” ete cit ae ey ees EO ee 


“The Secretary of thé. Interior ‘shall make ‘and publish’ Sich’ pulés: ‘and’ regu- 


_Jations’ as‘ he may: deem ‘necessary ‘or proper for the: usé ‘and management ‘of. the is 


'. .parks, monuments, and reservations ‘under the: ‘jurisdiction : of:. the” National : 
Park. Service, and any. violation . of ‘any of the. rules. and; ‘regulations. authorized : 
. bY this. section and sections 1 and 2 of. this title. shall be’ punished by a fine of 

4 not more than. $500 or imprisonment for not exceeding six: months. or both, and 


be adjudged to bay: all costs: of the y proceedings od Stat: 585; as amended ‘by. 


Al. ‘Stat.. 781). : — a eee ee ee Ce ee ee ae ee 
- The second reads? oy es Se 5 <5 pe fa 
| “That the Secretary of the Interior shall make and: publish such, general 1 rules 


S “care of the. park and for “the protection . of the property, therein, especially. for” z 
2 ; the ‘preservation fr om injury. or. -spoliation. of all, timber, mineral deposits: other | 
than’ those legally located. prior , to. the. passage. of. the respective Acts: creating fete 


oo pad: establishing. said parks,. natural. curiosities or. wonderful. objects , Within 
ie said. parks, and for the protection. of the. animals: in. the. parks. from, capture. or. > 


TE destruction, and. to prevent. their. being. frightened . or’. driven. from. the. said ee 
oo parks ;. and he shall make. rules. and. regulations. governing , the taking: of. fish: 
oe from, the streams or lakes in the. said parks, or either. of them, (AL Stat. 731)... 


“In. accordance: with: authority. so’ granted; srules and. ‘régultions eo 


aes Habe: been adopted by the Secretary of ‘the’ Interior’ with: respect to ae 


= the management. of the park. The most. récent revision’ of these ms 


ae rules was ‘approved on’ December 21; 1982. Consideration. will’ ‘be - eae 


_ ‘given to certain ‘of. these rules-in- considering ‘the ‘questions: asked ae : 7 


= the’ Superintendent.” 


oe mi “ DRCISIONS oF: THE: ‘DEPARTMENT. OF THE. INTERIOR . 487. 


“The. ssproosdtxs; for. enforcing the pelican ‘atitittes aaa ale a 


governing: the park: is::also-provided. by -the ‘statute:(41::Stat. 731). 
) Tri:the: first: place; the: United: States: District: Court: for: ‘the: North= = 
. ern District of California i is authorized to appoint. a: commissioner 
| who shall. haye jurisdiction within: the park to lear: and: act:upon 


. all ‘complaints. made of: any violations of law or:of the‘rules and | 


a regulations.”. This commissioner: may: ‘try -persons: :charged; cand im-. 


ae pose. ‘punishments: subject: to. an appeal to the United: States: ‘Dis= 


oe . trict) Court for: the: Northern. District: of @alifornia, ‘He may also af 


issue. ‘processes: for the:arrest of any persons. charged. with criminal 


offenses: It is: ‘further’ provided,: “but: nothing ‘herein: contained = 


shall be.so- construed: 0. prevent: the. arrest: by: any. officer . or em- 


a ~ “ployee of the Government or- any .person employed. by. the United” — . 


ei States, in the’ policing of: such’ reservation: within: the boundaries - 


. of said: parks,’ or ‘either of them, without : ‘process: Of ‘any. person — . 


| . _ taken. in: the act: of: violating. the ‘law or: thie ach .< or. r the: reNAUOR 
: _ prescribed by. said ‘Gecrstary. as. aforesaid’ a ee 


os EEE “Appuicarton: OF. ‘THE, "Fomucorva.” ‘TO. , Senor Prosi. Rare - 


| : BY: ‘THE SurerrntENvent. 
a “Unisanitary ndione es a oe ey anor 
No. provision in the. Paderal statutes nor. in ae ‘rales: and ‘reguila- 


eC ne one issued by the Secretary. of the Interior ‘would appear to deal - a 
os specifically. . swith the: ‘unsanitary . conditions | ‘complained of by: the 


ae Superintendent. | ‘Therefore, recourse. should be taken to. the appro- - 


oe . priate. California statute. dealing with public nuisances - (California ae 
Penal. Code, sections Bx 0, 872). ‘Prosecutions - for. unsanitary condi- 
| : tions under this s statute may, be undertaken before the « commissioner. a 


Bs, Firearms: eee : 
_ Paragraph. B. of Tails. 4 of ‘the regulations ee) by. ‘the 6 Béetetary 


eo. “of the Interior. provides: ‘ ne ‘Firearms ; are prohibited.’ within the. Park 7 


“_ except 1 upon. written permission of the Superintendent. | Visitors ene” ae 


a tering or ‘traveling. through the Park to: places beyond. shall, at en- 


cass trance, report and surrender all firearms oe ae in, their Pposses-_ Co 


_ : sion to the first park officer, and in proper cases ‘may: ‘obtain his a okt | 
of _ written. permission. to carry them through the. Park sealed. . * * # oe 
A note. to this section. reads: & ‘This. act. (44. Stat.. 731), by. its terms eat 


.. applies to. all dands within, said Park. whether i in. public. or private 


7 : ownership.” This regulation ‘ appears | to be well within the power of 
<—. the Secretary. of the Interior to. make rules: for the protection. of the — 
animals -in. the park. from capture or destruction,, and. Is,. therefore, o 


a - probably _ valid. and enforceable. The. statute provides, for. a, $500 ~ aon 


| | - fie or. imprisonment not. exceeding six months, or. poth, for violation, _ 
ce of such. regulations... : i 


: ; cpu tes , : i: nee Erne : F : : : 5 

oe ar Sr rr ee ee ee ee, 5 pe ey Paes! 30g haste ey dee SES on cee 24; Dae 

Sa coe aia TSA ds hg AT? gah ob Bia gat -¢ eo 6 eC Pee te an! gore! & a 
“7 Sas Tae : Rael oN a sate ae Bie ee Lal tT: ee Sy GE Pare Le pe eK mw agakel. & 5] 5 


_ _ "DECISIONS: OFF THE ‘DEPARTMENT : ‘OF! THE: INTERIOR ae me 


Oe Doge ce sibs ule ee 


| Rule’ 14 ptovides: ‘Dots and eee probated on! government 7 
~ latids in: ‘the: “Park: except: ‘that: “upon written: ‘permission’: of: thé. : 
| Superintendent, ‘secured upon: entrance, they. may! be transported 
over: through roads by :persons: passing through the Park: provided . ae 


3 "they are kept under’ leash; crated, or otherwise: under: restrictive 8 


2 control. of: the: owner:-at:all times while in-the Park... Ea ee Se ‘This : | 
doés not: prohibit: the. keeping: of: dogs’ and: cats: upon sciets lands, are tk, 
nor is'there any. Federal-or California statute: applicable:to'the situa: 


es tion. Ttis. ‘suggested - that: if :the: ‘Superintendent: ‘wishes’ authority os - | 


to limit. the: number ‘of. these ‘animals; he: draft what. he ‘considers me ss | 


: to be-an appropriate: regulation. for: submission: to: the Secretary. 
dy Boarding houses and. stores, ete:: Pe ay 


- There .i8 no - applicable: regulation, or. satabiitin’: » Moreover; ea a : 
i authority of the: ‘Secretary of the. Interior i Is. to: approve: rules: only. PS 


for the specific. purposes: ‘of protecting: the ‘property. and: wild: life 


in the park. » It is, therefore,:doubtful whether’a rule or regulation. 


| restricting the tight: to. operate. boarding houses ‘can be» adopted, : 
and this ‘is’ particularly true‘ in “view of. the: ‘decision’ im: Curtin Vv. 


Benson, supra, which -held: that the’ Secretary: has no. power to aes a 


‘regulations which destroy ‘ ‘ essential v uses of. Private property. 
e. Pack animals and ‘horses: ce tae 2 7 
~The Secretary, probably | has no “power. t ‘issue ‘rules ‘aad’ ‘ebita 
| tions restricting the Tights of private land « owners Ss 
~ horses and: pack animals. upon their: own ‘properties. “However, | the ~ 
Secretary. does have | power 1 ‘to limit ‘the. use of’ such. rented horses and - 

pack animals" ‘upon. ‘Government ands within’ ‘the park boundaries: 


“to ‘keep, and. rent ; is 


If the Superintendent, desites’ the ‘power 1 to Yestrict the use ‘of such: fa 


animals upon the Government lands, ‘it is ‘suggested’ that” he draft 
appropriate regulations. for submission to. the Seeretar'y.. ee 
ie Right of private. land ononers to enter or Teawe the. ‘he ; , 
7 The right. of ‘the land owner of ready’ access: to ‘his: property "iba | 
“péen’ held by, the ‘Supreme Court to be “of the’ very, essence of his 





| ‘proprietorship. oe “Under: that. decision | ‘no > restriction may be placed oer 
saa ee that right. oe UC Se Ae OER oa 


.g: Disorderly coniiset + 


7 | aiboxderty’ conduct or bad: endo! shall be: abode £ to’ thé one eee 
ment. hereinafter prescribed for ‘violation of the’ foregoing regula- oe 

_ tions and/or they’ may be stmmarily: removed froni the Park by: the . a 

| Superiritendént.” It is doubtful whether the rule-making power of 


Pes the Secretary of the’ ‘Interior ‘extends ‘to’ ‘disorderly | conduct.’ ‘upon - 


ie private. lands which does: riot’ ‘directly affect, the’ use of the park oF ; 7 
— pesult in’ destruction’ ‘of its natural‘ béauties or animal tite!” There: - 


* _ : , it is 5. suggested, that ‘disorderly conduct should be Bioseeited a 


: eee a “DECISIONS OF: ‘THE ‘DBPARIMENT OF: THE: ANTERIOR oe |): Dames 


= : ort the applicable Califotnia: statute; Galifordia’ Penal Opa wes 7 : : ee | 
Section’ 415. Although: the: statute is: a State one;! ‘the: prosecution ee 
“Tilay: be: brought: before: ‘then commissioner: under’ ‘the: statute: e ‘referred Be 


| as ne above: 


"Approved Tae 14 1984: aes coe 4 
“Oscar He eeeean ao o : me RE ae ER aga 
| Assistant i Seortarys shpat! IND ab iatte cid 


cs UTAH RAPID TRANSIT COMPANY - ‘AND UTAH ‘maHo ‘CENTRAL ss 
ce ae ~RAILROAD COMPANY | pps 0g 


“Opinion, Tune 4 98h 


PRO oe 2 Wee Pes ate SP ee 


“es TRanspowrarttoN Common’ ' Gatiniens Rms aniarace oF G oVERN, MEN r Bs 
| FasignT—AvrHoriry oF. EXECUTIVE DEPARTMENT ‘Huabs. | DAY Se ea ae 
i “The head. of an Executive Department’ ‘of! ‘the Federal Goverment’ is ‘author: | 
ized. to enter’ into a’ contract for. transportation of Government: freight: over 
“the:linesof a common: carrier: at’ arate; lower. than. that. incthe: sthednle 
filed, with the, Interstate: Commerce Commission... Ree arr cae | 
‘painieh permit. Pemcay Apreeece FOB. ‘Comrarimve. “Bmprve-Seori0n 
- 8709, REVISED SraTurTss—AUTHORITY: oF FUDERAL Orrrcrars. 


In the. carriage, of. freight. by, use | of railway. lines, the provisions sof Section . : 


3709: of the Revised Statutes. of. the United’ States, requiring ‘advertisement ro 


for’. competitive’ bidding, have not’ ‘been. held ‘applicable | to ‘Duichiaes: and 
other: contracts made: or entered into ey I Federal -omietals,’ aa 84 


Fan, Adiod, Solicitor: : cee eens 


concerning. ihe waliey of ' a draft: a cobbrack prhoeea ta be. anes 3 
into by the United States, with the Utah Rapid, Transit Company and — 


ae the. Utah. Idaho: Central: Railroad : -Company,. both. corporations. ‘of _ 


ope State. of Delonara, i connection, with the. Ogden. River: Project, : 
- Teo. meus arise, ee he. “Validity ‘ot. lies oontenet art. = 


i“ ie ‘the. ‘Secretary. of. the. Interior. authority. to, ‘obtain. B. rate’ ‘for ee ae 
__ transportation. of: Government, freight. over. ‘the, lines of: a common — Tae 
‘carrier. arbach, is lower, than, the, rate. in, the, schedule filed with: the ~ as 


ante F 


ae ¢ the Teor compelled: to, ad veruce. Salles i ection 37 09, "Revised: a 


ee Statutes, and. accept: the; lowest. bid, fon -Sranspertation, of material er 
te DY: freight? 7 es cat a ee 

eo he: projet consists of a Caan reservoir, “canals, pipe in code ee 
and appurtenant. works, and the. construction will Fequire the.move- _ 


roa ment by. freight, of a large tonnage.of, materials, and, equipment... 


‘The: railway. line: ofthe Utah. Rapid: ‘Transit . Company, which: 


. Soi a , wholly owned. canes of the Utah Idaho: bplauiae enemas . 


= 490 oi "DECISIONS : OF: THE ‘DEPARTMENT “OF: THE INTERIOR. (ek: 


‘Obinpsny, axtenids: for: a: 1 part of: ‘ite. length. through. the reservoir. . a 
- gite ofthe. ‘principal: reservoir of the. project atid:it:therefore becomes 


fe “necessary: for: the: United: States, to‘arrange for: the. acquisition. .of the < 


right of way and railway lying between the dam and the: highest: © 


line of flowage: The companies are willing to abandon. the. line = a 


from Black Rock Point, below the dam, to Huntsville, Utah, above 


the area. to be flooded. De partial consideration for the abandonment - ret 


’ of the line in the reservoir site the United States agrees that it will - _ | 
ship certain freight required - in’ the: construction - of the dam and Hee 


ame: irrigation works. over ‘the railroad. company’s; lines at rates’ ‘fixed: ae 


in the contract and deeriied: ‘favorable: ‘to ‘the United States. “The -:. -. 
rates set forth in the contract | are more favorable than those. which _— a 
-. are granted to other. shippers, ‘and’ ‘they have not been fixed by : 
| competition, although in. some respects. Sompetifion, by. transports; Pe 


tion with trucks. might be possible... 


. The records..in the case indicate, that the feld. ‘officers, ‘pecuvéd. ee 
= estimates: of. rates for: transportation by truck. of the. materials: that elie 
> must ‘be transported: to the vicinity of the: project works: and:that 
the rate obtained is- actually lower by’ railway than’ it would be 
by truck, with: the’ possible eles of the heal to Ogden, from ue 


mouth of the Gaiyon. eee 


The contract provides: that ihe callway’é company will’ aban its ae. 


. lines within, the. reservoir. ‘site. in. consideration. of, certain: payments 


oc ee to ‘be made. By. paragraphs 9: and. 10-of. the. proposed. agreement. ae 
the United States agrees that it will. ship. the materials used in the 


- -construction of the works at rates specified, where in the opinion of . 


> the: contracting ‘Officer of’ ‘the’ ‘United ‘States ‘it* is’ reasonably and 

- " conveniently, possible’ to do: ‘SO; ‘with’ due tTegard to ‘the proper carry- 
~ ing on'of'the work. and'to the spirit of the contract. ‘The United 
- States also’ agrees that. materials shipped’ éver the’ Oregon Short. 


mye 


oa ‘Line’ Railroad Company line’ fron points: north’ ‘and west of: Ogden ee | 
ee will be routed. over the. contractor’ s line, provided, however, ‘that sae 
_ freight costs: are not to- Be: ‘inereased: By! reason of routings’ Us a) 





this sentence. “By paragraph’ 10 of the contract; ‘rates. for movement oo 
| of matérial over ‘the company’s lines are set forth in’ detail. 


The’ right ‘of the ‘United States 'to ‘contract: with ‘a eailvoad com: | : 
oe for rates different’ from’ those’ ‘published’ and filed’ with. ‘the 


Interstate Commerce’ Cothmiission i is ‘derived. from’ section’ 22 of the e 
act of February 4, 1887" elk Stat.’ —— "This section i provides cent? 


in part as: follows: 


s See. 92. That nothing’ b in 1 this ‘act. shall: apply. to ihe carriage, ‘einge® or oe hap pee 
. dling of property: free: or at reduced yates for ‘the’ United’ ‘States, ‘State,’ or’mu- .. 


: nicipal: governments; or for: charitable: purposes, or. to or from faits and: exposi- : 


tions. ‘for. exhibition | thereat,. or: the: issuance of. ominese excursion,: Ors, ae | 


ce “matation. ‘passenger, tickets.’ Epes SS irae Oeil Git a ead i ae eet | 


ee BAL "DECISIONS OF | THE DEPARTMENT OF - THE INTERIOR | 491 ae 


es This i is’ s quoted: fron he’s act: ‘creating’ the Interstate Comcne Com: kee t 
“mission and has been. carried into the existing law as part of Section . Fae 
99, Title 49, United States Code.. The Bureau of Reclamation in 
~~ earrying on its construction work in the: western ‘States has madé 


a many contracts with railroads i in which the rates were less than. those » 7 


filed. by. the, railroad: companies, with. the, Interstate. Commerce. Com-— aoe de & 

on ~ mission. — In the contract. dated August. 1, 1980, between the. United 2 IP 

States and the Los.Angeles and.Salt Lake "Railroad Company, a suet 22 
_ sidiary of the Union Pacific Railroad: Company, the Secretary of the » : 


- ‘Interior secured ’ an agreemerit: for: the transportation of material: for. _ oa 


aay : ‘Boulder Dam. at:rates below those established for other. shippers: for. Me 


ie similar materials, Itis my opinion that the authority of the Secre- : 


: tary of: the Interior to:contract. gon seca rates: cus moving: mate- oe : — 


7 . rial'i is: unhampered : ‘by: the law. : 


"With respect ‘to’ the ‘second: fjuection; concerning the. fisbescity of - : a“ 
ee advertisements ‘to: secure ‘compétitive. bids: ‘for moving ‘freight where . 
~ railroad ‘facilities . are ‘available, no court decisions. have beet found. ce 


_ Section 37 09, Revised Statutes, provides as follows: 


"See, 3709. All purchases and contracts tor supplies. or: services, “i in: any: rot the? 


mo Departments, of, the | Government, except . for personal services, ‘shall -be. made 
- by. advertising, a. ‘sufficient ‘time previously, for “proposals respecting. the: same, 


when the. public. exigencies do ‘not. require. ‘the immediate. delivery of the ‘arti-' 


i oe cles, or. performance, of. the. service. _ When. immediate delivery. or performance 
. is . ‘Tequired, by. the. public. ‘exigency, the articles. or. Service| required. may be 


pr ocured. by: opén. purchase. or contract, at. the places. and. in the manner. in ‘which at 
“o guch. ane are “usually: bought and sold, or such services. engaged, between a 
individuals. ee ee Rhein ne bee, eee 

| » This: provision: ioe Die! pes ave nob: ‘ean. considered ‘applicable: : 
“enbar by. ‘the: Comptroller ‘General .or: the administrative: officers: in. 
-the movement of: freight: by use of, railway: lines. :It-is believed that. — 


oe shipment. of: goods cari:be: made’ by: rail without. advertisement; aS. 


- miaximum: rates. are:fixed by: competent. Federal. or State: authority. : 
| A lesser. rate: may: ‘be: obtained . -by an’ administrative. officer, ‘but: the : 


_-” rate’ dannot. be! in: éxcess’ ofthat; fixed ‘by: competent. authority. ex ine 

is take for: special : services: rendered: (19: Comp: Dec. 725). - Lo 
ae otis. my’ opinion that: all of: the! ‘provisions of the. proposed: con. ee 
oe “tract are valid. The reasonableness of the. contract is for! adminis: 

x __ trative deterinination: : ! | 


techn June: ‘Bye toads 
- Hanor L. Ickus,. 
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ales 492 - DRSISTONS | “OF THE ‘DEPARTMENT | OR ‘THE | TNTERION | [Vol ceed 


on, “TRANSTER 0 OF ADMINISTRATIVE JURISDICTION: ‘OVER ee 
= ee oo “ISLAND. aa cath § fergie aa : 


_ Opinion, J une. By 1934. 


i Juniaprerion—CessioN oF Taw BY ‘grandee oF “Oyeriiop ‘Srates— Ine: ey ae 
“a DEPARTMENTAL "TRANSFER FOR ‘ADMINISTRATIVE: PuRrosss—Buprox’s: ‘ISLAND. pee. M 


he title. of. the’ ‘United States to ‘Bedloe’s Island, “acquired ‘Dy cession from | 


the: State. ‘of New York, is not: affected: by. ‘an. ‘interdepartmental transfer . a | 
of that’ ‘island ‘from the ‘administrative: jurisdiction’ of: the: War Depart-. ee 
ment: to: the . administrative jurisdiction of: the: Department ¢ of: the. Interior. ie ee ee 


a o g URISDICTION—CBSSION 1 BY Sears ro Usire SraresADMINisTRATIVE. Conrrot— ae 


» REVERTER:: eA Pipe a ade gat cgtim Va ee acl hs ee a ks aaa, Ema nore de weer ag ie ee 


“The citcunistanees that’ ‘Tanda: deded- a ‘a- State. to ithe ‘United States ‘read < 


eeded in’ contemplation of their devotion. to: 4. particular use, and for a. fe 


eee length. of. time. were SO devoted,. do. not. warrant. the: infer-... : 
3 ence. that. upon. the termination of such particular. use. or. the substitution. : 


3 “of. other ‘uses,’ ‘title to the land reverts to the e State, the: cession. containing - ee 


no such: reservation.” a eee ae ares ae 
| JoRISDIOTION—Cassiox BY. “Sears TO. “Usrrm ‘Snarss—Wors AND” Error oF 


‘pee 


) | LncisLarivie ‘HINACTMENTS. SS OC 
7 “ Express, ‘enactments. ‘Of. a “State: legislature ‘recognizing - jurisdiction. in. thé | ic 


- United. States. over ands ceded: ‘by. said State’ to the United States counter- an 


wail mere inferences. that the ‘State granted only: a. qualified | fee in the 

~Jands,. under ‘which title thereto would revert to. the State. in ‘the event 
| said. lands’ were employed. for a use not originally. ‘gontemplates or their 
8 -aduinistration transferred to. another Federal Department. - | 


Fany, “Acting Solicitor: aaa ee 
You: {the Secretary of the: Interior have wdetiestéd my: yropinfon”* 


pate the legal effect of a proposed. transfer-of ‘Bediloe’s Island from... | 


the administrative jurisdiction - ‘of the “War. ‘Department: ‘to the 


ae jurisdiction of the ‘Department: ‘of the: Interior: : This. question. has - 


arisen as: a: result ofa’ “suggestion. made by” the’ Secretary of the - 


; “Interior to'the Secretary of War, under date of: November. 11, 1933, 


. that. they: jointly: recommend to the ‘President: that: Bedloe’s’ Seanad - ~ 


| OS be’ abandoned : by: the military and transferred : to: this: Department. : z 
ag an addition tothe. Statue of; Liberty. National ‘Monument, foun ae 


is located: upon ‘the island. |: 


The Secretary of. War was of opinion iat if the: ee Use | of: 8 


_. the island should be abandoned and the proposed:-transfer: effected, eo. 
ioe title to: and jurisdiction over: the island would: become: lost: to. the — Ben 
Spa United: States and: would. ‘revert: ‘to the. State of New: York. For. So 
| this reason he. declined ‘to: concur in the proposed recommendation: — — 


‘Tt. is my opinion that no such loss of title and jurisdiction | as. oo 


| e the Secretary of War has cele would | result from the, Pree : 4 


aa Posed tr transfer. ° a oe 


| EL, DECISIONS: OF. THE: ‘DEPARTMENT. OE. THE, INTERIOR AOR 


Bie ie of February 1b, 1800, the New: York: qT ogeintire coded: re 


hs <P viedirotoa over Bedloe’s (sometimes “ Bedlow’s. ”), Ellis. (sometimes 
o> “Oyster?): and: ‘Governor’ s Islands, all located in: New. York Harbor, nae 
~. tothe United. States... No. limitation was placed, upon. the, cession ex- a 
' ae . reservati on. to the State of the. right. to. serve process, upon the ee 


~ islands... ,.No:mention. was made.of transfer. of title tothe United i 


ki: States... However, the. subsequent. course of legislation, i in. New. York ee aa 
reveals. numerous, confirmations. and: interpretations, of the. cession cehee oe 


: as, a. cession, of. title. as. swell. as of jurisdiction. ne Lian! oe 
“By, Act. of. May. a, 1880, New York ceded to. the. United States oe Vee 


a right, and. title, of. the. State, to,.the. submerged. lands. ‘ “ adjacent. and... oo fe 
te gontiguons: to: the, lands. of: the. United, States: [emphasis added] ao. 


a Me at: Governor’s;. -Bedloe’ Sy Ellis’, and: David’s, Islands.” oe 


| “was ere provided. in the same statute. that. the cession. thus fol | 
fected should: ‘continue no longer. than, the. United States. shalt oun 
o [emphasis added]. ‘both. the. uplands and: the: submerged. lands. of the ea: 


ae said islands. See 1 N.Y, Reyv.. Stat.. (8th. ed. 1889). 228. ee an 
| In 1892 the New, York Legislature enacted. a State law”. ‘in 2 phiak: : 


: miscellaneous cessions: to. ihe United States were assembled, classified, Sas 


| and confirmed, See.N. x, Laws 1892, , ch 678. ‘That catalogue of ces 


Hire ar 


| chapter oT at the Consolidated: Laws.. “Section 5 22 of the State law, ie: 


= as it has existed. since, 1892, provides: 


Title: and: jurisdiction to the. following deseribed : “teats. or. ie pateels: ot land 


ive been ceded. to the United: States by this state on ‘condition: the: ‘Jur isdiction A 


- 80 ceded should not ‘prevent: the execution : thereon: of: any: process, seivil ‘or “ 
ai criminal, issued under the authority of: the: darec) amis as: Such" EPEC se set i 
Deak the ‘Broperty of the United: States therein ame ee et eae ee , | 


“3. aa in. "New: Fork: "harbor: Phres. ‘certain islands in “and: about the . 


ae haxbor- of New York, viz: Bedlow’s. island and: Ellis .or “Oyster island, bounded 


On all. sides by. the waters of the Hudson river, and: Governor’ S. island, bounded : . 
“on: all. sides by- the waters of. the Hast. Yiver and Hudson river. er 


At Section 94 reenacts’ the ‘Act of May 7, 1880, cited: above.’ ee 
.Ttis significant ‘that the State law classifies cessioris.  gdloedinng to eS 5 as 
ie their limitations. . Section 20 lists cessions.. “ without, reservation ben See te 
section :22, cessions. “with. reservation of. right. to serve. process”; 


section 24, cessions “ during ownership -of the United States, with 
os : : : reservation of: right to serve: process * ve section: 26; ‘cessions ' a 24 during ; : ‘ 
_ ownership by the United. States and Hae for. ‘public purposes, Seith (2? 
: /: Peservation’ of right. to serve process”; ‘section 28, ‘essions. “ during: — ae 
om a use for purposes: thereof swith reservation of: right: tio: serve process. Bia a 
~~ gection 32, ‘cessions. “ ‘during ‘use for’ ‘purposes, thereof with sundry = 
eo reservations”: In view of the inclusion of the:cessions of the up- 


ae 


ts lands and submerged: lands of: Bedloe’ S Istand 3 in. “sections 22 and 24, eee 


4 f : ef 3 sant 
LaNAaS Se ett a eal : 


7 404 - 2 “DECISIONS ‘OF ‘THE: ‘DEPARTMENT: OF Tan ‘ENTERIOR, “(Vol ae git 


: hers. seems no \o justification’ for reading i into them é any a 


ak ——— or ‘limitations. Serene 
_ The opinion of the War Departmiait; ‘that: the United States initia ae 
continue, to use ‘Bedloe’s Island for military: purposes, seems based _ 


ee solely. upon the. circumstance that the original act, of ‘cession was 7 


_ passed by the New-York Legislature very soon after Congress. had - | ; 


nee provided for Federal acquisition: and construction of fortifications: in 
the several States. (1 Stat. 521; id. 554), and the further circum- 

-.. stance that. the. value and use ‘of the. islands at: the time of their 
_ acquisition was military. The subsequent. express enactments of the 


"New York Legislature seem to countervail ‘any such’ ‘inference, but ee 
there are additional interpretations of the cessions’ implicit inthe 


ae conduct of the United. States: and the State of Ne ew ‘York with ‘respect | 


a : to Ellis and: Bedloe’s Islands. ° 


‘Ellis Island was’ for a long time: inde the Soyiaiedtin ‘of the. = 


7 Navy Department: and used as @ naval magazine, ‘but in 1890 Con- : : | 
gress ordered that the naval magazine be removed and that the. _ 


-- 4sland “be converted into ‘an’ immigration ‘station’ under: the ‘juris- | hae 


a diction of: the’ Treasury Department. ° Concerning: this change, the 


] Attorney’ General one the: United’ States: has made ‘the’ a) follow. \ i 


i observations: : eke he 7 | 
JE: is well’ mown that. “Bllis ‘Toland is. 5. praperty’ ‘of the ‘United: States, and 4 . oe 


. that it has: been’ practically dedicated to’ the. uses of the: ‘immigration: service. 


April: 11,°1890.,(26 Stat., 670), Congress by a. joint. resolution directed-the -° : 
ie Secretary: of. the. Navy. to. remove: the naval : Iagazine from. that island,. BDBREP : 


elating, $75, 060 for. the: establishment. of. the. magaune elsewhere. 
. Said. joint. resolution. concludes. as. follows:, erase or 


“And the: further. sum of seventy-five thousand: dollars; ¢ Orso: “mich ‘thereof: os 


as may. be necessary, is hereby appropriated, to enable the Secretary of ae i 


— Treasury to improve'said Ellis Island for immigration. purposes.” bee. 8 
The “sundry civil 2 a peeoorenone act. of 1890" ae Stat., BI) carries’ the ics? 


following Tens ee : ie 
“Por Ellis. Island, New ae For improvements - ‘upon’ the: ‘giand: toi “the 


petncr of the’ immigration service, seventy-five . thousand dollars.’ ee - Ee 


ts. ‘deficiency act of March 3, 1890 (26. Stat., ‘867 ), makes an appropri- oe | 
* ation for furniture for the “immigration. buildings, Ellis Island, ‘New. York.’ Be Oe a OS 


“Tt will: be scen that Bilis Island was, under’ the direction of: Congress, 


a relieved. from its former: public :charge ‘and turned over to the ‘Secretary of 68 | 


ie the. Treasury to. TmpEoNe for. immigration pape 20. Ope: AMY, -Gen,: 879, o nae - 
- B81.) - mS pe 
: “And, since eile inineter, the ee Geil sh New York ie recog- he 
ae nized: the continuing. title and exclusive | Jurisdiction of ‘the United = 
States. See Op: Atty. Gen. (N. ¥, 1909). 929. 3. @ oe 
On Bedloe’s Island itself, within the. last: ‘year, the. ‘Statue: a 
| Liberty: and the land upon -which. its foundations. rest, have been 


; transferred: from” the Peas of the: ve Department to the : 


aye ‘DECISIONS: OF: THE: DEPARTMENT. OF THR: INTERIOR AOR ae 


; 5 " Gurisdiction’ of the’ Department of the Tarik aindek” axithority: of 
-.. Executive: Order, of June 10, 1983. ‘It has not been’ suggested that 
. title. or. jurisdiction. of. the United States to the site of the monument — 


- ~ has 1 been : extinguished thereby... ‘Certainly - a. similar. ‘change. in the i 7 te 
use and. administration. of the small. plot surrounding. iu ie poeeeanat i oe 


ae would. have no ‘different. effect, ee Wika. dean! 
- Upon: the. whole case,. ita is my opinion. ‘that the: United States has ae ae 
a Gite to.and jurisdiction. over the ~uplands: and the submerged lands 
og OL. Bedloe’s. Island, subject. only. to. the. reservation to. the State. OP, < 
a New. York. ‘of the right to-serve. process. on. the island, ‘and. a lintita- adice 
_. tion..that, the submerged - lands shall revert’ to New, York whenever 
as the United. States. shall cease. to own. the island. . The proposed change ea 


in, the use. of. the. island. and. the. proposed. transfer of administrative 
5; jurisdiction | from. the, War. Department to. the. Department. ‘of: ‘the ie 


_. Interior: would. in. no aay. affect, the, title OF. Jurisdiction: of, the | 
: United. States. . “ee Gays Se tse et 7 
Approved ae 5 “1934:, 
Oscar, us : CHAPMAN. - 
| Assistant ‘Secretary. 


: eg : 


FRANK B, HEBERT 


| Devidea Tune 4, 1984 Seon’ os 


aaee ATRPORT Emase_-Avericariéy—Reguiniuents--Act OF May 24, 1998: 


: An. airport. lease application under. the act of ‘May 4, 1928, ‘it’ complete and 
_ the: filing” fee paid, ‘should ‘not. be: rejécted. upon the sroung that the date 
set for the filing. of the Plat. of, survey, has: not ‘been reached. ' a 


: ATaponn Lmasn—Govenwine ‘REcuLaTions—LAND, Nor. REQUIRED. 0 BE " SuRVENED. | 
In its regulations ‘under. the act. ‘of. May 24, 1928. (52: L. 'D. 476), “the ‘Depart-. 
. are ment: has prescribed that any contiguous: unreserved and. unappropriated 
~ public land, surveyed or vag nee Le Sain 5 640 acres in area; my 

- be ‘leased: under its provisions.: eo eo ee ne ee 


- “| Wana, First Assistant ‘Baeble ed a a ke 
"On December 28; 1933; Frank P. “Hebert filed | ipplication-t for. ae - 
es - airport. lease of all of. Sec. 5, i ‘18° S., Re: 5 WwW. Gand’ S. RM, 


_ Arizona, which application was. ‘rejected by the: register’ ofthe ds 


* trict land office because the filing fee of ‘$10 had not been paid. “The. 


ee applicant appealed and on Hebranry %, 1984, ‘paid the ——. : 


| a of $10. | oo S, 
| wok decision dated February’ 16, “1934, ‘the Commissioner of ‘the tend 


et owas. ‘prematiie; ‘but without: snejuidie to ihe filing of an’ sepostin oe 


e when the land should become subj ect to entry) He said: 


ae aa ‘DEOISIONS: OF: THE: DEPARTMENT; ‘OF ‘THE: INTERIOR ~ tok. 


On: ‘Jentiary 26; 1934, you: notified: this. office, that.the: date: ‘set for. the , filing’ ri eae 


Ps , Pee plat. of. the; township, is, April 3,:1934, and that the 6,611. acres, in fractional ' : : . as 
Pp, 18. 8., RS W., will not: be subject. to. entry. by. the general public until duly 8,00 


ae 1984; ‘but ‘that, ‘applications by’ the geheral public may be ‘presented: Gurtig the: ee ae 
oe ey ‘period’ prior ‘to: ‘J uly 3, 1934: ‘or ‘from: Ji une 18; 1984; ‘to J uly 2, +1984. 


“The. applicant appealed to: “the? ‘Department on’ March’ 9, “1934. ef 


eo ‘Thereafter, On. May 7, 1934, he filed a: withdrawal ‘of His: appeal: ‘and: 
Ae asked that his application bé considered for certain described land in a 
| _ Ensurveyed T. 178., Rs. 7 and 8 W., 'G. and SR. Ma ee 
~The: application | should’ not havé been’ rejected by. thé. (enaial Tian: ae 


: Office. ~The’ ‘required. paymenit: ‘of $10 had: ‘been. made. In’ section. a 


oy of the’ act of May 24,1928" (45. Stat. 728), the: Secretary ofthe In- . 
cok terior’ is ‘authorized, “1: his’ ‘discretion. and under: such ‘regulations: as 
he may prescribe, to lease for’ ‘use as a public’ aitport’ any contiguous i 


“ _ public lands, ‘unreserved. and uhappropriated, not 'te: exceed 640-acres 


in area.” OTe ‘its regulations’. under said act’ ‘(Cireular ‘No. 1161,"ap- ~ 


proved August 99, 1928, 52 L. D. 476) the Department has: presceied: 4 


that any contiguous unreserved and unappropriated public: land, 
; surveyed or unsurveyed, not exceeding 640" acres. in’ area, may. be 2 
leased under its provisions. 

With regard to. the preference nights of soldiers Sand s sailors the | 
: Department. has prescribed : pe Pee. cee) 7 


The public resolution: will not. eter eeelement on. | unsurveyed lands other oa 
wise subject . thereto” prior to. the filing of. the. plat of survey, and where set- - 
tlements are -so- ‘made by qualified persons. and maintained in the manner™- 


required. by. law, the rights: secured ‘thereby will not be. subordinated, upon the : r 


restoration. of. the: lands, to preferences asserted under, the. ‘public resolution, . 
but, from. ‘the date of the. filing” of the township plat. of survey and ° until the =. 
preference period provided for: soldiers has. expired, ‘settlements On. the lands 
. affected will confer no rights whatsoever. “(Circular No. ‘820. 49 L. ‘D. 1, 6. ). 


The land. first) applied for,’ “was, ‘unsurveyéd and | not’ withdrawn 
when Hebert: made the necessary payment , in. connection “with his 


application. . Iti is true: that. survey..1n. the. field. had. been’ ‘made, but gees 


the plat of survey had not been filed and the preference. right period — 
of soldiers and sailors did not begin: until ‘the filing of.the plat of — 


a survey. The airport lease application, was a Pope made, for. ensure: he 


veyed: land and ‘was not. premature: «. 


Tt may. be that Hebert applied | i amendment enue of the: a tee 
jection: by. the, Commissioner. He should be given, ‘opportunity. to ae nes 


noe ix in the: pane ‘application, it ie latter ibs subject to, appropriation ; : -— 
ua and4 in the absence. of other: objection... | = oe 


- The decision: appealed. from i ds: ‘modified aa the case is eas 7 


a f for sppropriate, action: in, accordance with, the foregoing. 


e we fo Wg pee ah Corre ra ! 
Shae Faw, ae gers Sain ee ee SG TL cee Ch ane d gS agtoward 
2 enbeaet ge ES! Soe ha BS Citas. Behe Be alfa 9 ee GS hs ‘ 5 


ee ee ae 4 “DECISIONS: OF THE! DEPARTMENT\OF THEY ENTERIOR AO Se 


DONATIONS: 0 FEDERAL SERVICES FOR AUGMENTATION: OF: 


PCR GR Re TET: aang: Tae Se 


| Opinion, ‘June: oy (1084. 7 a ange 8S, eae 


Near Pari’ _ Stvice-—Donatows—Papenin Operon AND. , Mecovnes—Aor Big” Gel 
"ow Maron 5,' 1927. pa Pe 8 Bagge Cae ene 8 uaa hs Ne, ae, S 
“Tn view of’ the provisions of the ‘act of” ‘March 5: 4917" G98 Stat. ‘1106) forbids o a 

gst 2 . ding, under penalty, ‘the ‘receipt by any Federal: ‘officer’ or: employee: of any a io . 

i ees “salary. in’ ‘connection: with: his-services as’ ‘such officer -or' employee. from: any. i : a eS 
: a : source. other: than., the, United, States Government, except , as may. be: con: a: os 
ee . tributed. out. of the: tr edsury ofa State, county or municipality, the National eee 
_ Park Service: is without’ ‘authority. to accept. a donation ‘of. tnoney” “condi- ee 


ayes 


‘tioned’: upon its application to'the salary of one of its employees. * soe 


ee “Namonat Park Sekvion—SraroroRy CoNsTRUCITON—Acrs ¢ oF F Mancit 5 19M, AND. . ae 
“tn scodraance’ ‘with. + eral established principles of: statutory. ‘eoustruction; tiie: - 

2 aet. of: Tw une 5,: -1920,. permitting donations in-aid of. national: parks, and the ae oe 

ars act: of March. By -1917,. forbidding’ Federal. employees . receiving. other. than Ne Se 


m Code), which. reads, as. ‘follows: Gack lutte epterg. Leaky 


» Government. salary. for. Federal - services, should both be: given operation, 


the two acts not. being. navoidably incompatible, ang. repeal by iniplieation a ce 


os not: ‘being favored in law. 


- Fany, Acting: Solicitor: os 


My opinion. has been: requested a cen to the. ‘iicabdore ‘whether oo 
the. Department. may. accept. a. donation for. national. park. or: na-! aoe 
tional monument. PHEP ORES, under conditions, stated by the National 


Park. Service as follows: eee 


A donation; in: the: form: of: ‘a check dater: wr une. 2, 1934, in. the: amount ot 
$280, hag .béen.. received. -by. this: Service. to, De.- used. for | ‘paying. the. salary 


for: two months of Mr. ‘Charles. Chandler as a | ranger in Mesa Verde National cae 


| Park. 


The anthonity ¢ to accept aoneaede for the x purposes of. the national oe 
_ parks and monuments se found i in section 6, Tile: 16, United States 
| Code,. which. provides: — 7 


Donations: of | lands. ‘within. national parks. and inonuments and: ~moneya= pe 


¥ the Secretary of- the: ‘Interior-. in. hig. administration . of the. National Park oo a 


- Service is authorized, in his- discretion, to accept patented lands, rights. of way. oe - 
- “over. ‘patented lands or. -other: ‘lands, buildings;. or. other property within the a ek 


-. various national parks and national monuments, and moneys which ‘may: be 


- donated for. the purposes. of ‘the national park and monument. system. Tune arcs 


2 1920, ¢. 285, Sec. 1, 41 Stat. 917.) 


This provision: of: law: would be: ample: oe for: acceptance of - ee 


oe “tis proposed. ‘donation except for the inhibition contained'in'the act: : 


o of March 5, 1917. (39° Stat. 1106—Section 66. Title: 5, ‘United | States eee 


re t i 
BE feet ye ope tte, Rates 
7 ee WE sanmay “et age 


No. Government official’ or ‘employée shall -réecéive: any ‘salary “in: Gounéction ee 


a with: his services as such an official or employee from : any source other than oe co 


- 182662—84—Vol. pra 
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7 ‘ thé: Géverhinent of thé’ United’ States, ‘except: as “may” be: contributed out, ‘of te ap 
the treasury ‘of any State, county; or - municipality, | and no person, “ASSO- 
on ciation, or corporation Shall make any. contribution to; or in any way. supple- : 
- . Ment. the Salary. ‘of, any Government. official .or.. employee. for the’ services per-- °- 
formed by ‘him for the Government of. the. United © States. Any person © aa _ 
. violating any- of the terms.of this section. shall be deemed. guilty of a mis- 
7 demeanor, and upon. conviction thereof shall be punished , by a. fine: ‘of not — 
‘Jess. than , $1,000 .or imprisonment for. not less than six months, or by. both Pe 
a : such. fine and | imprisonment. as: the court. may determine. ae : - ae 
ee, It is suggested by the National Park: Service that thie: jnbihition: en. 
ts contained in the act of March. 5, 1917, is not now, effective to'pre- 
vent: ‘acceptance of the proffered donation; in view of the later act 
of June 5,.1920,. -above quoted, expressly. authorizing the acceptance 
of. aoncoan ae the, purpose stated therein. In my opinion, this = 
- contention is untenable. ‘Repeals by implication are not, favored, 
The two: acts. are not unavoidably incompatible.. | ‘There. i is room for soit 
oe the’ operation of each in its own proper: sphere. It is: the duty Ol es 
courts so to’ construe’ acts, ‘seemingly repugnant in sonie. particular, ; ey 


os ~~ that both shall be operative, if possible. In the instant matter, the | 


~. Seeretary is. ‘authorized to accept. donations. when such acceptance : 
ces will not: violate some other ‘provision of law. _An unconditional, _ 
a ott might. be accepted, or even a. conditional gift if the: condition . a 
ee be’ ‘not’ incompatible with law. But here’ we have specific: inhibition 
li as against: contributing to the’ compensation of an. employee,’ ‘and when : 
-"  a'go-ealled’ gift’ is accompanied ‘with'‘a' condition that the amount =. 


contributed shall be paid to a ‘particular person’ who ‘is tobe em: 


2 ee of the’ ‘act + cited.” 


_ Approved, June 9, 1984: 
Said TL. Onapuan | 
“Assistant S coretary. 


_ FEDERAL SUBSISTEN CE HOMESTBADS 


‘ORGANIZATION, 


“Federal. subsistence homesteads: are financed’ under: authority of: Section. 208- ie iy 
a of ‘Title! II. of the National Industrial Recovery Act,.and. Federal Sub-< 
* a sistence Homesteads Corporation, organized | under the laws of. the. State. of =o oo 
i dai af "Delaware, is the agency established to carry | ‘out. the purposes of: the act, : mn 

_~ under an°authorized procedure, and is” ‘wholly, financed and controlled | by hal | 
arte | United. States, Government. onside Nae ts Ce en Ge te 


oe ny 5 eee ee Bote at : oo he Apts 480 eRe 
whe CEG esa ° ee oe 3 


: ployed; ala am. clearly oF dg Soran that: such. a. donation » coupled. cong ae 


| Wibeean’ a ° SuBétsreNcR: “Houmereans—Aurnontrr “FOR” " Cnsirtos—Conponats ot 


f 


Beh / DECISIONS! oF THE DEPARTMENT: OF THE: INTERIOR 499 ae 


oo Fema’ Sunersrencn ‘Hommsteaps ° Cosbonsvron = Rxmcraron ‘OF: Fepexan In, oe ow 


“STRUMENTALITIES- ‘From “'TAXATION—CORPORATE® ENTITY: INTERVENING. ae 


: “The. real and personal. property of Federal’ Subsistence Homesteads' stored ee 
_ : . tion, being property ‘owned . bythe United ‘States, may not: be: taxed: bye ae 

. a State ;and.the formal. interposition of. the. corporate entity, the: Federal” aaa 

'...» Subsistence Homesteads Corporation; should. not prevent property acquired Fo w 


ed Hes ; = ~ United States for. purposes: of taxation. : 


“in. the mame of. the'.corporation. from. being. considered ee of the - oe 


ae Sy Fupuaa SUBSISTENCE ‘Howeerwans—Puromasir OF LAND From THE. sities Ay 


| StaTes—-WHEN: LAND TAXABLE BY ‘SraTe—* EQurraBie: ‘Tr0Le” 


“The interest. of a: ‘purchaser. of land. from the: United States: becomes: ie tiable, a ee i 


= iy the State when: the purchaser acquires: ‘equitable title” to the land,’ ~ el g 


: se but, for. purposes of State taxation a purchaser . from. the. United. States: ne < 
sy, Goes: mot acquire © ies equitable title”. until he -has done all things necessary,» 9 - 
a under any, controlling statute: or. under his. ‘Durchase contract, ‘to: cena 


oo 2 him, to a. deed: or ‘patent. te ee 


| es FEDERAL SuBsIsTaNow Homustaas—W ain "TAXABLE 1 BY ‘giare: 


AS subsistence homestead. does. jot: ‘become: taxable. ‘by™ ‘the : State ‘anti: the Fs 


oe: . homesteader. shall have become entitled. toa: deéd under the brovisions: of 


_ his: contract with: Federal Subsistence ‘Homesteads. Corporation. eee ue 


i Fimiirat: SuBsisTENCE. ‘Honismmans—Sratn Taxarton—ExiMpriow | OF bem ; 
“Instrummwrarrnms.: ee ees | 


t analogy. to the exemption: of private: corporations engaged in “inter tate 


a Sa 


“porations register and quality. to do business, : a r siraliae eecmratibA is “war- 
ranted on. behalf of-a corporate instrumentality of the United | ‘States Having: : 
aS. its: sole: business. the execution. of an enactment, of. Congress. Me 
a FEpmran’ ‘SuasisteNco ‘Hounersiaps’ Coltrona/t10n-—INconPoRATTON Taxon 
Ore Sra’s ‘Taxine Bow Fe ee as 
Delaware. ‘may. tax Federal gubsistence Hiomestéads- Corporation for. the» | 
pr privilege. ‘of: existerice: as” a. ‘Delaware corporation, -but: no other: franchise, : ; 
license, occupation, : income. ro) ‘excise’ tax: may: ‘be; imposed. by Delaware’ or. 
“any other - State;;; nor. may. the. right: of. the: ‘corporation; ito. enter : ‘into any e 

» State: and, conduct, its: -operations. there. be qualified, OF: restricted. ae | 


a . FEDERAL SUBSISTENCE Hommstmans—PURCHABHS' or LAnp By THH Unrrm ‘Status 


_-Dismneyisum—Constrrurt0n: Or. THE Unrrep  STATES,: “ARTIOLE: L ‘Sporion i‘ 


ok _purehase of land. by. the United States with, a. ‘view. to. immediate resale as oe 


ee spentlon Se -elause WT of. the. Federal Constitution: or . the. purposes ee : : ‘ 
- plated by:. the. general cession and ; consent statutes, which exist in most of ee ae: 


“es the, States. 


. ‘FEDERAL SussIsrENos Honmsimaps--A waroey 4 to , PRACTICE IN. PRIVATE Tasos. eee 
~The acquisition. and. temporary, holding: of. title by. Federal: Subsistence. Home- wh — 

* —— steads. Corporation, followed. bY... resale. to: -homesteaders,. is: substantially, Zz 
ie security. device. adopted , as. a convenient. alternative. for the. usual: pur- na: as oe 

byte ck chase money. and construction Joan:. secured : by. mortgage. on. premises eS 


tee he 


ee - acauized directly by | a. - prospective home owner, 
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: e Pm Suasterunoe, Homisrasps—Srarm CEsston : paweaApecokertien: ae 


_AcQUIsrITONS: IN: JNAME: OF A: Conroration—SrarorEs ABROGATING. AvpHonrry | sag 


OR, STATE, Sretorny. ConSTRUED.. 


a : “Tt is doubtful ‘whether: State cession laws: : should: as constrited: as sappiie is Ea ee 
_“irelaequisitions inthe name of a corporation, asa. cessior of: jurisdiction, ~~ 

1 Sons being “an ‘abrogation’ of: sovereign authority: by the State, tust ‘be construed oon 

\o° strietly, and construction: of? such a statute ‘which employs ‘inferen¢e or 





. presumption to defeat the jurisdiction of the State: should be: avoided unless sie le. 


oe ' very, cogent. reasons for: such. al. construction | appear: Ge gece ee ae ae 4p 


* Aree 1 


: Poorman Sunsistancn’ ‘Homnsireaps—Locan ‘AvrHonrry+Cruzensrite AND: THE ae 


. FRANCHISH, came es ee ee aa eee Ve ee ear aa ee al a 
“Local authorities: liave"} ‘power: ‘to’ arrest persons. found: in’ subsistence’ a oe 
rc Steads - as a necessary ° “incident of the: jurisdiction of the ‘State: over: “such © a oil 
ce “ 8 homestead: sites ; ‘and. the: ‘relationship of the United’ States: to a: subsistence oe 
os ~ Shomestead project is not such as to’ interfere with: the: acquisition’ by’ home- or i 
steading families of citizenship in-the city, Conny: and State 1 in which the Se 


| homestead site is. located, or the. ight to vote.. 


on Ao Papel SUBSISTENCE. ‘HomMEsTeaps—STats. ‘Wrneonp ova ‘Punto: ‘Bonnerns— er 


| ESTABLISHMENT: OF Conrract RELarion. . Pi 


eas “An agreement between: Federal Subsistence. Fiolnéatends “Carpériition: and baa 
ovo, local authorities. that. such. benefits. as roads, . School facilities, fire ‘protec 


i Pied tion, etc., shall be provided in a particular | manner, would involve: an_ 
- un dertaking different. from any. duty legally. incumbent upon ‘the local. . 
ne and. would ageordingly be. a contract ‘upon, legally Sufficient ae 
ee consideration. | 


‘Papena ‘Supsrsrenca Homesreans—Powens Tale ‘EXuRGIsasLe : 


_ Among: the ‘powers legally. exercisable by’ Federal Subsistencé™ Homesteads oO 


" Corporation are. payment. of. ‘cash to secure binding. options. on. land, and : 

: a employment. of local attorneys and title companies: to. prepare. abstracts s of 
“title, etc. sc ee ee ee eS Se rec: i Sees 

Fepszan, SUBSISTENCD. Hommsrmsps—INsonancr or GovERNMENT. PRoPeRry. a 

~The broad discretion’ under. cwhich. ‘the subsistence homestead section: of. - 


. National Industrial’. “Recovery. ‘Act is administered‘ may not be” employed... a 


to override a rule’and policy’so ‘firmly: established 2 as’ that which a proline, a 
ee insurance of Government . property... Pel Daweh cei ai cuss ete rt 


n FASDERAL ‘SUBSISTENCE: ‘Homesrmaps- Conroaanton’—Inncrtovnss —Mbrornitry 0° Sasser 


BENEFIT : oF EMPLOYEES’ COMPENSATION. ACT. 


Employees of: Federal Subsistence Homesteads’ Corporation ‘being’ eriployees -, ao ae 
- of the United ‘States and’ the ‘corporation wholly directed’ and : ‘controlled by oe 


ae ae Secretary of the Interior andthe members of his departmental staff, = 


ae are. éntitled to ‘the’ benefits of the Employees’ ‘Compensation’ Act‘ in the oe “a 
game degree as: persons. rendering similar services: for. the: ‘United States a put ales 


6) without. the interposition: of: the corporate: entity;. 


es , | Fepmnan SUBSISTENCE: ‘Homestmsps—WH Ar" “EMBRACED: IN, . Wxpressrow. Be iat 


“Livestock, implements, séed, ‘fertilizer and household. effects may. be pie ee a 
‘in “the concept of a '“ ‘Subsistence homestead ”, taking: ‘into ‘account the 


“employment of the: designation : in Section. 208 - of? ‘the: ‘National ‘Industrial : 
ner Ovey Act, the expressed’, purposes. of the. act, and’ ‘the connotations of. 
the: individual words come ne: the etn - ae ee 


ie ou "DECISIONS OF: THE: DEPARTMENT: OF: THE. INTERIOR | BOD ee 


Saderal: Alopal « qhusetions hich, hess arisen: in: s(concclion’ swith’ tha ee 


ee a : administration is Section eis of the National Industrial’ tees ee fo 


ae ferred to: me ie opinion::: — ys poe 
a “Section. 208° under: Title aaa - the! National Industrial: 1 Bagovery ae 


; ee ‘Act: made. available: to the ‘President the sum: “of $25,000. 000° “to: be a 
used. by: him’ through*such: agencies as. he may establish°and under pelea 
aes such regulations as he may make, for making loans OE and. other- s ge 


ce wise aiding in ‘the: “purchase | of subsistence homesteads.” cee ee ee 
+ Pursuant to this: section; the President: issued. an ecsutiys ode = 


ade date of July 21, 1933, whereby. he authorized the Secretary: OES. 
the: Interior to exercise all. the ‘powers: vested in’ the. President, :“‘:for ae 
the: purpose of administering all the provisions of Section 208: under’ ue 


| Title II of said act, including full authority to. designate and. appoint ee ae 


such: agents, to set: up such boards ‘and: ‘agencies, and. to: make: and Qe 


Te es promulgate such regulations as he may deem necessary or desirable” 3 
_... - Pursuant to the above Executive order of the President, the: a ao 
retary. of the Interior entered an order: under date of December 23: 
1988, directing. the formation of a corporation under the -laws‘of 
| Delaware to be known asthe Federal Subsistence Homesteads Cor: 


. poration. This. order. directed that the capital stock: of) Federal .- . 


- Subsistence Homesteads: Corporation. should be issued to the’ Seere- Sa 
tary of: the Interior and should be held by him and. his’ successors in... 
_ office in trust for the United States. of America.’ This corporation.” 
~ was duly: organized: under the laws of Delaware: with a capital stock! 0 


. = of. $1, 000. and all: of the said--stock was issued . to. the Secretary: obo. 
the: Interior in. ‘trust for. the United . States. of A | “ 

: _- Subsistence . Homesteads Corporation was: created:.to serve ag the 
ote agency through which the Division of Subsistence. Homesteaids: would .. CONS 
.... purehase land and engage in ‘constructing 2 and ‘operating subsistence. ee 





se homestéad. communities: 


The present. plan of pr sopediivé in the ‘Stablishradnt and ‘operon 


ao "oe subsistence. homestead. communities: is. somewhat as follows:,The «__ . 
ae - Division. of Subsistence. Homesteads: determines where. it. wishes too. cx 
| establish. a subsistence homestead. community on: -the basis’ of appliz ee 
">. gations submitted to it and researches conducted by” members of its. > 
: oo sete Upon recommendation of the Division, ‘the: Board of Ditec- eer 


wee of which: are ene ‘Secretary. at he Interior, the. "Aisitant Sectetary i eo 
Of thie: Interior and the Director of the Division of Subsistence Home! 
. Steads)). if it approves, “adopts ‘a resolution. directing’ the. establish: ee 
nent of the, project. and appropriating a, definite sum. of. money’ ‘for oe 
oe that purpose. “The title to lands to be em for, “the: OED OSS: OB oe oo 


merica.. Federal a 





hee 502 _ DECISIONS. oF. THE’ DEPARTMENT: OF. THE INTERIOR “tat Pak ee 


AS “the: ene is passed i upon te the Office a the Attorney Gensel ot es an 
~ “the: United. States;..; When the title is. approved} title is taken:in the. 

name -of* Federal: Subsistence. Homesteads : Corporation.’ be: project: ie 

ite, 38 manager and other necessary. ‘personnel are appointed, as. employees. oh 

-. «of the Department of the Interior, to construct:the necessary:houses* 
ag and. other buildings, to'select homesteadérs and to operate ithe:project. 
_ -A'special disbusing officer is appointed foreach: project... By appro- 
a priate transfer orders, money on. account: of the appropriation made.° 
for: that: particular: project. is placed ‘to the. credit: of the, disbursing mag 
officer with, thé: Treasurer. of the United States and. subject: to.check, 

“Accounts. were rendered to the Comptroller General of the United Rect 


ai States. oo, ; 


«When: cousteiclion. oe a ae prevent 4 is: a completed, F ‘edleeah a 


s - Subsistence: ‘Homesteads Corporation -will.enter into a: separate .c ons 
-. tract: with: each. homesteading family... These contracts will. call. for _ 


a payment to.the corporation by the homesteader: of. the total. ‘cost of 
> the: Homestead. tract,. ‘including: house and. outbuildings, In. monthly coe 
, | payments ‘over a: period of. approximately twenty years: In’ ‘some oo - 
_ diastarices title will: be retained: in Federal Subsistence. Homesteads ek, 
So ap Corporation until :all: payments: are’ ‘completed, at which time a deed ¢ 7 e 7 
a “owal be. executed in favor’of:. the. homesteader. In: ‘other: instances, ae 
ae When: a ‘Hart. of: the purchase: price. has: been: paid a deed: will: be. 


x anortgage: taken’ in: ere of. Federal: Subsistence Homestead Cor: ae 
as poration: to- secure payment: of. the balance.’ at Rl epost eat 


ats tesa Corporation: subject: £05) iOr.: eapin yt: from;: taxation oe ‘state, ‘county: a : | 
i y city, and. other local. taxing | authorities?,..00 0.) - ee 


0 Sn connection’ with: the ‘organization. ‘and ‘progediire: aber: ule oe 
foe. oO Yined, the: Director.‘of Subsistence. Homesteads ae ‘propounded: ‘the. a. 
- og following questions? ei ee ee ee a | 


“4! Ts! the real’ and: per dona property’ owned. by Federal Subsistence: “Fieing! 


2. If your answer. to. question: 1 1S. that. auch property. 4 is , exempt, from ‘Jocal’ | 


. taxation, will Federal. Subsistence. ‘Homesteads. Corporation | ‘be. able. ier o 
se ogee with, _Btates, counties, “cities and’ other ‘Jocal authorities ‘to, ‘pay, a 


a for. the. use of such’ services: ad facilities as are customarily’ finaiiced: by-such 

bodies. from'::ad' valor em taxes?:;;We: refer. -to.. such ‘services::as | ‘supplying. ae 
roads, school facilities, police. protection,. ‘fire. protection and: the like. (In, this - ee 
i ~eonnection we. call, your, attention particu! ‘arly. to. ‘section | if third v. ‘sub- divisions oe : 
: 3b). (gz); G), and (0) of ‘the Certificate of | ‘Ineorporation ‘of ‘Federal Sub- a 


bette fe 


- Bistende! Homesteads ‘Corporation | attached | hereto’ as’ ‘Pxhibit: TV): 


wi ee “ racays contracts. and, title : is . held: by. Federal: ‘Subsistence “Homestends Coxpora- 0 Co 

Eo tion, be. entitled to vote, in.state, county, city and.other local elections? 
De, ec ae Will ‘the members, ‘of. such. homesteading ‘families be subject to” arrest a 
a by local “authorities? ae ae: meg tate ee 


"Be “Will: the: members, of. ae homestéading families ee in’ oe subslitence | “ Oe 7 


trey 
We ee 


e Be will the: ménibery- of “suthi: -bothesteading:: families: ‘be gsnerally! entitled” Poe - AS 
} = to the rights. and . “privileges, and subject to. the. duties ‘and. obligations: of citi- ne oe a) = 
«gens of the city, county. and state in which. they reside, or, “will they be. ss “wards.” Le Psa. See 
e of. the: Federal Government? . | : , 
. “6. Is: ‘Federal’ ‘Subsistence ‘plomesteads: ‘Corpotation’ “diidlei’ ‘the’ i nbsstty of 
: qualifying and registering: as'a! foreign’ corporation . in: states ‘other ‘than: Dela-. 
c ware. -when. At. seeks to: enter’ {ntoia: State :for the. purpose: of - purchasing, land, ‘ ee — c 
“ and’ entering’ into contracts. “with. homesteaders. as. above.. ‘set : forth? ° iy eee’ ae — 
aie a? Is. Federal Subsistence Homesteads Sorporation subject 1 to Hicense, tran " ae coe 
_ -_ chise, ‘occupation, income and excise taxes?” ee ; ae 


coe ene 5 eee 
see ae 4d 


“Ae Levied by the ‘State of” Delaware? © 


oo ay "DECISIONS: ‘OF: ‘THE ‘DEPARTMENT: OF: ‘TEE: INTERIOR. BOB. _ 


“Ds Levied by ‘any: ‘other. istate in: which: it purchases. land, piilds. homestead 7 is ila 


oa communities. and: enters: into. Contracts: with. homesteading | families? .: 


8. May. Federal - Subsistence: ‘Homesteads: Corporation pay, cash, ‘to: secure. a as 7 


| binding options on. land? 


“9. May Federal Subsistence Homesteads Corporation. ol Local "ditobias - eS 


; and title companies, to prepare abstracts of title, certificates of title; letters of. eee 


. opinion | of title and forms of warranty deed; ‘and pay reasonable’ fées: for: ‘such Se as 
. services, when. such. title- papers, | after they: are. completed, ‘are to. be. transmitted “ os eg 
to, the Office. of the Attorney. General, as. the Vasis for, the opinion: of. title, of. ae a 


1" Attorney, General’ 2: 


10. May Federal ‘Sabdigtenes Homestends “Oorpér ation’ carry. ned, ‘tornado: dud . an 
; other: insurance on* homéstead’ properties during thé time that: title! reinains- eae 


a the: Corporation?” “May the Corporation: carry: ‘public: liability insurance? 


od. Are: employees. of the: Division. of Subsistence Homesteads, in‘ ‘Washington, : _ 
7 and employees: of, Federal. Subsistence. Homesteads: Corporation. on. the various 


projects in the various States entitled to the: benefits of the United States Per 
a Employees’ ‘Conipensation Act? oe Sree eee ee eae, ; 
12) In'the évent: that: the Secretary of the. Interidr’ showld promulauts. a vega nie 
Se lation that: livestock, tools; ‘implements; Seed,: fertilizer, and ‘household: furnish: boa 
a ings. and: furniture. are. to: ‘be: included within: the. ‘definition of -a — ‘ subsistence ee 


| homestead”, ”, will Federal Subsistence Homesteads Corporation be empowered, eS 


under ‘such: regulation, | to make loans for. the purchase. of these” ‘items, or. rte oe 
af ‘purchase. them and" re-sell: them. on credit to homesteaders? ' TA ge 


i es 


These questions will; be answered ‘somewhat. out. oe ye edie ‘ot 8 


eat cyt 


: - dabinission; however, ‘consideration’ will be given first to. question Lo a 
-... Property owned by 1 the United States’ may | not be taxed. by a State... 
: Van Brocklin. v.. Tennessee, 117 Ue S.. 151. (1886). Any’ tax Tien’ with oe 

which a. State inight’ purport to burden. ‘such property, or any. -obli- a Gas 
Ve gation to pay a tax. which’ the State, might purport ‘to. impose. ‘upon. eee 
the United States, would invade the sovereignty. of the United, States Pee 

. and would: “infringe, Upon, the exclusive ce ‘ constitutional Power’ of bie 


a respecting ‘the territory or other: property pelonging to ‘the. Taited : 


States.” See. Zraxin’'v. Wright, 258 U. S. 919, 298° (1992)-° oe 
7)” parity’ of! ‘reasoning. property. purchased with ‘appropriated hones 
aes of the United Statés i in the name of a corporation, wholly financed ae 
and‘ controlled: by. the United States, would seem. necessarily. exempt | eet 
..from State taxation.” King County v. United States Shipping Board. 


a anit ani Fleet: Core » 282 Fed, 950" re: 0. A: 9th, 1928) ‘United OB od 


oe ROE DECISIONS: OF: THE: DEPARTMENT. oF: THE: ANTERIOR ~ Vax: ie 


ie hs ‘States Shipping Boat. Wienges, Fleet: eee ve | Delnpare eaAS 7 A 
ae ee AVF: ‘9d, 40; ‘OF: Fe 2d, 722" (C. C: Ay 3d, 1927 33 3 appears and Cortior grt © Be 
ee denied, 26 U. ‘8. 483, 278 U.'S. 607. oo 


Vite 


| * oe ind. controlled by. the. United. Sinice” “The roan price. “OF pretty =a > 
--. erty acquited-in the name of the corporation i is. paid: by: a~ disbursing 


. - officer of the’ United States: out: of appropriated money in: the Fed- 


| oo eral Treasury, and all money for subsequent expenditures i in connec- SSI 
tion with property so acquired is paid by the United States in the 
same way. It:seems, therefore, that the formal interposition of the ©. __ 
corporate ‘entity, Federal Subsistence: Homesteads. Corporation, = = 
” should not'prevent property acquired in the 1 name of the corporation _ 


i. : from being. considered Property, of vies United, States for. purposes: aA 
Pes. taxation. — re 
2 In. most: cases, ee ihe: exemption ‘of ‘Gaveriment Gnaneed ae 


me ead ‘controlled’ corporations and ‘their property: from State taxation 
-. has beer put’on a different basis. Since McCulloch v. M aryland (a 22 | 

ee - Wheat. 316) . the immunity of F ederal instrumentalities and. agencies Pe Ge 

from. State: ‘taxation. has. been, aD. accepted. doctrine with. variant 


~~. content: This. problem, of: tax: exemption has. arisen with respect. _ | 


ee ae to. ‘United: States: Housing: ‘Corporation, United: States Spruce, Pro- ne : 
core - duction. Corporation: and. United’ States Shipping’ Board’ Emergency nae” 

jf Wee: Corporation. These corporations and. their property ae a 

Means employed by. the. United States for the. etter execution of its = 

= power: tohwage war during: the recent world conflict.. As:such means 

ve Ji they: shared’ the immunity of the United. States from: the burden: Ot 
.. | State taxation, Clallam ‘County v. United ‘States, 263 U.S. B41 a 


eae - 7 , (1928) ‘New Brunswick. v. United States, 276, De Se nyge (1928), 


-: ehs line of. nee, as. well 2 as s the reasoning which i 1s s predicated - 


ee applicable to Federal Subsistence. Someteade Pong -Con- Pees 
gress has” ‘appropriated money and provided for the creation of =~ 
ae “agencies | for ‘ be aiding’ the redistribution of the, overbalance of popula- ee “ess 
-< tion in industrial centers * this result to be accomplished by § ‘making oe ek 


ee loans for and otherwise aiding in the purchase. of subsistence home-. ee 
pele. ~~ steads.”. (48° Stat. 195, 205, sec. 208). ‘The Attorney. General,inan | 
may - epinion, ‘tendered to the Secretary of the Interior and dated. October e wil, 
ee ae : 4, 1938, has held that in the administration of. the quoted. statutory — ae 
eu provisions,, a. corporate agency controlled and financed by-t the: United ae 
ed States, may: ‘be organized. and. property. taken in. “its” name with. Beate ; 
. view:.to, reselling ‘to. homesteaders. The operating. personnel of thé 
es corporation. are. employees of the United. States. (See, discussion. ot: 
“os Sqigstion: 11, infra)... . Under these. circumstances, it seems clear. that ea 
a Subsistence, Homesteads. Corporation. and: all. Property. to. which. a ae 


es 


ae SAD: 7 DECISIONS: OF: ‘THE DEPARTMENT OF: THE: INTERIOR 505 


ae maya acquire: s title are bit; means. s-bowatd: the. execution. ‘ok ie: ae cae 
| takings. of the ‘Federal Government duly. authorized “by” ‘Congress: ae 
_-. - For this reason, therefore, and-also because the ‘United. States isthe. 6 
> réal owner of. auch. property, it.is my opinion that: property: owned | ee 
.. ‘by Federal: Subsistence. ‘Homesteads Corporation -is. exempt : from oo 
oo 2, tienatiion: by: State, » county, oF and other local: Reef authorities. Be ae 


eo: « “ 


e not ‘yet fully ae baentes dhe: sorpenticn proposes ‘to: stirreiider : a _ 
. ~ possession of particular sites to homesteaders under purckiasé. agrees 


= ments: which. ae vary) In: their SA ta ee the: — ite ca 


<7 of legal title. 


The. courts: ave. held: ‘that: ‘the suberet of. ae > ited ane ‘of: ‘and: 2 c on 


nee = roan: the United States: becomes. taxable by the State when: the pur ae 
- Chaser: ee bokee &: face title’ ts to the land. And ite ds: ae ib 


deigee 


= United ‘States does’ not acquire.‘ * equitable: title? m: ‘until he’ “has denis Se 
all: things’ necessary, under: any controlling” statute Or! vunder: Wig’: 
‘purchase’ contract, to entitle him to a:deed: ér: patent. - Trt ye 
Wright; 258-0. Ss. 219.1922). “Although: a purchaser’ has paid:a 


substantial part’ of the purchase: price, ‘the’ State. may: not tax his | 


interest. in’ the. land if he is ‘not: presently ‘entitled toa! deed: Line a 


— eoln. Co: v: ‘Pacific: Spruce Corp., 26: F) 2d; 485 (©. CO; A. 9th, 11928), : 


- But where ‘a ‘sale is: made under’ a ‘contract. which’ provides that: the. 
| - purchaser. sHall receive a deed” after’ ‘payment: ‘of 10: ‘per’ ‘cent: of the. a 


pur chase: ‘price, the purchaser’ sg interest. becomes taxable’ imamediately ae 


upon payment of that percentage of the price; and this despite. thé 


ie fact that: when. the deed is: executed he will be required to give. back 
ai mortgage as security’ ‘for: payment of the-balance ofthe purchase. 


price. City of “New Brunswick v. United States, Q6" U.S. 547 a 


a (1928) ; “Hance vy. City: of New Brunswick, ONO. ‘Mise: 610, “146 
~ Atl. 673. (1929) 5 City ot Bhdadelphia’ We Myers, 122 Pa.. 2». Super. 424, a 


ABT.AtL 13-1931). ae 
» Whether the tienes: of the purchaser aie a contract’ to buy lexi Se 


| ae the United States is taxable. as personalty is not. settled by : 


jo any adjudication. of the Supreme Court of the United States. One- eas: 


S . district court has sustained such a tax. Port Angeles. Western Ry Ry. a SUPE : 
ow, Clallam County, 36 ¥F, 9d;:956. W.. D. “Wash., 1930) 3 + affirmed: ‘on: a 
- jurisdictional grounds, 44-F, on 28; certiorari: denied: 283 UW: S848: 


Tt would ‘seem, however,’ that. swhere! the ‘interest ‘of the | purchaser as 


7 | a cannot. be taxed: as an ‘equity in: the land: (as 1 Is the case’ until he: be- : - . a 
comes ‘entitled to-a deed), this result cannot be avoided. by areas en 


sessment: upon the: same interest -as personalty. One ‘court’ ‘has’ held ee 


oe - such a'tax invalid; on the ground that the assessment is‘an wnreason- oe 
ea . ae burden en the contract means of which’ the: ‘United: eioveite ne 


ae 606 " DECISIONS’ ‘OF ‘THE: DEPARTMENT oF: THE: INTERIOR SEWER 


Pe disposing oft its “property Peaplae ex al Donnier-Hanha: rile ot, 


| oe Conn: iw. Burke; 128 Misc. 195, 217%. N.°¥- ‘Supp. 808 : (1926) 5° afd: 


oe oo. without: ‘opinion’, 296 ‘N/ yy ‘Shipp: 882.) It is: my opinion, therefore, 


e ee » that: ‘a: subsistence : homestead: and the. homesteader’s: interest: therein ae _ 
pp become: taxable: by the: State when, and: only: when: the: homesteader ae 
“> -ghall: have: become éntitled::to: a° deed under: the provisions ee ‘his ae 


| contract, with: Federal Subsistence’ Homesteads: Corporation. , pes 
ver lei be: State requirements .and: assessments: mentioned: in -fabations: 
| “§ and: 7; like: the. property taxes mentioned*in the first question, in- 


. S welve: the: doctrine of exemption of Federal instrumentalities: from ae bse 


as “8 -impositions of the several States. The analogous exemption: of pri-. 


vate corporations’ engaged in interstate. commerce: from: the opera-" 


tara domi: of ‘State statutes. requiring: that foreign’ corporations register = 
and: qualify. todo business is well settled.’ International Text Book 
oS Fase Pigg; 217 U.S. 91 (1910) ; Stouw Remedy Jovy. Cope,: 235 U.S: 
AO 19% (1914) 2° Certainly, a similar burden -is: equally. objectionable Coys 
"when imposed on a corporate instrumentality of the United States 


which.has no other. business. than - the execution. of an enactment: of 


: Congress... “See Opinion. of the Attorney General of Texas; rendered — 


cs - to the. Secretary. of: State of Texas, February: 19,1984,» A a tieing - e : 
- . <-exemplification. of: this. principle. appears in. Johnson Vv: Maryland — ee 
(254 U.S. 51) where a State was denied the right to require the. 


driver. of a. Government: motor truck. to. qualify as .a competent: oper- | | 


a ator and, obtain a driver’s license | under. the: State law.. “The:lan- - i 7 
guage’, of: that. decision seems. tappliables to... » corporate, agency: as 


: 7 well as. to. a natural ‘person: 


a A Tt. seems, to us: that: the immunity. of the instruments: of ‘the’ United States . . ." " 
ie font, state | .eontrol in the: performance: of their duties. extends: ‘to a require- oe 


- "ment that: ‘they: desist. from performance until they: satisfy. a state: officer upon) 
% cea examination. that they. are competent for a necessary, part of them, and pay. a .* 
7 ~ fee’ for’ permission to g0 on. Such a ‘requirement does not merely. touch the 
- Government. ‘servants ‘remotely- by a general rule of conduct ; it- lays: hold of . | 


ie -. them in their. specific attempt to obey orders and requires: ‘qualifications ime 
addition: bo, those. that: the, Government has Depa buares sufficient. 520A: Uy 8. ee 


eae | at. BT. 


‘The.1 eerie Yianile - cases, eceee with: Osborn: v.. - Bande: oF he” 


- Uhéted States (9 Wheat.. 738),.: where. a.State attempted to levy: an : 


| 4 - annual. franchise: tax: on’ ‘the bank, -are- ‘perhaps the:most. familiar 
. . decisions asserting the’ exemption: of corporate. instrumentalities’ of 


a oe | _ -the-United States from; State; privilege: taxes. ; See also. Williams v. ne | 
 Palledega, 226.U.. 5. 404. (1912) mien of pas General ‘OF. 8 


ca Ohio, 1917, p. 2175. - ae 
‘More ‘recently, both. peas and. income ie were. conde ca : 


oe ioe in: a:New York decision, the. language ¢ of. which 1s: aimeholly. peru 
- tes the: issues s submitted 3 In question: ar a a eee eee 
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Duakig the: year. 1918: the J United. States: owas: the exclusive. owner: of: the; itoat 5 . | 


. ; _ | of the: corporation and was: likewise, through the. Cramp Company, : ‘the exclusive vue 7 - = 
— “Bene of its. affairs... St. was. the. net ‘income "received. by. the. corporation os 


bea 


ee gard the tax’ ‘as’ ‘being’ cagontially ‘a tax upon net’ ‘indome, “ae. was: ‘a tax “ipo - 
; - income! accruing: ‘to® the’ United States, and consequently ‘invalid: as: a tax upon mes 


wer federal property. The:.same. result follows: if.we regard: ‘it-as-a, tax, upon: the. . om 
ne privilege, of. doing: business: or. exercising’ B, franchise. Poa aes mg ec ge oa 
On the date named the United States: was: still the. owner of ‘che: stock cand Be one 


Was: still the manager of ‘thé busiriess: of the corporation.» “Moreover, the tax 9 
Wag payable, if-atvall;on‘ or-before. January’ 1,°1920.;: Section 219-¢) Tax‘law. 
“ie (Bee: McKinney’s.’ Consol: Laws’and Supp.):: On that: ‘date. the: United: States” | cca 
_. was" still the owner of: the: stock: “Therefore: ‘the tax, if: payable. atvall-was- 
ee “payable: by: the .United. ‘States. - oIt cwas “payable, : Gf ‘at: all, for the: “privilege: 
..° of exercisitig. the: franchise’ of. doing. the ‘business of making. -vessels. for. the = 
con useé ‘of: the -Navy.." We: think nee upon. either. theory. the. tax - imposed. had» Bi: : 
a manifest: tendency : to.‘ retard a ade impede ae and | bo ‘Dpurden” *.. the: activities: s0f: aa 


- the United States in. the | progress. of the war, ‘and otherwise to interfere: with ae 


- the. execution. of. power. constitutionally” committed. by Congress to the ‘Federal. _ 7 


Government. De La , Vergne. Machine Co. ¥.: State Tax Comm, “21 ADD. Div. na 


. ae supra, ‘a private’ ‘pisiness inborporaled 4 in. 1 the. State ‘of. pena - i 
» York acquired immunity | from taxation by that State: ‘when. ‘the 


United” States: purchased the stock: and. took over. ‘the ‘business : of | 


the corporation. Generally, it. would: seem. that. the State of. incor- ee 
os ‘poration has no greater power ‘than any other ‘State to tax a Federal» : 
uz instrumentality. . However, in one: ‘particular. the position’ of the. ; 


| State of’ incorporation i is different from. that: of ‘any. other’ State. ee 
i Corporate personality is conferred upon an. eriterprise by. the sov-. : 
oy ereign power of the State of incorporation. | In. the case of. Federal 


- Subsistence Homesteads. Corporation the ‘sovereign power, of Dela-. - 


= ware was ‘invoked by representatives: of the United States” in. order. 


to obtain, corporate personality, for a ‘Federal agency. Tf, for ons | 


Sie ie fells 


oe and ‘se. a . periodic assbseninit: the bénefidiaties of the eiviles! may 


a | : . not: complain. | This conclusion seems ‘inescapable if the sovereignty” . a A 
ee oe of Delaware and: the ‘sovereign character: of incorporation are to oe 


ce petsontity. created by a “State 3 is quite ‘diferent fiom the entabable. io 


ie right. of carrying: « on. the business of the; United States within ‘that ee _ 


“Bate ia 


~Aneworltig qusitions 6 ‘aha. 4, itis s my. opinion’ ‘that Dilagaré Guay a. oe 


_ tax Federal Subsistence. ‘Homesteads: Corporation for the. privilege 
ea a of existence as a . Delaware corporation, ‘No’ other franchise, license,” a 


- Hin! by Delaivare or e by any: other State, nor may ¢ the wight « of the fe 
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: 2 baie is entér: rita éa any. ‘State and conduct i its operations shee 
age, be: ante or restricted.” ae ecane 


wl 


8 ‘whether. or noe the Datel States acquires clase S incielighion sag Tae 
oe. 7 ~dand: purchased. by. Federal. ‘Subsistence * ‘Homesteads. Corporation. Beene _ 
An his opinion to the: Secretary of the Interior; dated October 4.19388, 0° 
Pe thie. Attorney General indicated | that: the. United. States: would not ie fee 


- dequire jurisdiction « over ‘such, property,. saying: 


While: there may" ‘be Some ‘proper’ degree of: Federal “ supervision me this capnoe se tyes 18 


:  ammotint to'a’ superseding of the ‘authority of the«State..:The Constitution pro-) .<) 

7 vides, ‘for ‘the exercisé ‘of: exclusive: jurisdiction “over all places purchased: by i 

-. “theitonsent of the State in which the same: ‘shall be” for. thé erection of forts, eae 
magazines, : ‘arsénals;. ‘dock-yards ’ and “other needful. ‘buildings ”. *. There is: no. oe 

- Fedson for believing that Congress contemplated any such assumption of juris- 


e . ; “@iction over lands purchase ‘for. sites-of subsistence sgaotaciga even: assum: ae a 
a ne that ‘the State legislatures: would give the required consent.. = ge ae 


“Since ‘the. “Attorney. General’ ‘did not. discuss the ‘affect’ of donarab a 


| ee cession and consent: statutes’. which exist. in. most of, the States, that “ee 


ac ~ pertinent question will, be considered i in this opinion... 0 ve 
~The United States. may. acquire exclusive. jurisdiction over. and _ 


: : - within ‘a State either by. purchase with the consert, of the State for. . 7 
- “any” of the. -purposes enumerated in Article. L, ‘section 8, clause 17 of © 


“the. Constitution. of the United. States, ‘or. by cession oe jurisdiction — 


, and, acceptance thereof, ‘By the. terms. of Article i, ‘section 8, 8, clause be 


: ie AB Congress 1 is expressly. authorized— oe a4 


fo exercise exclusive Legislation, ae oa over: ait 1 places purchased by on ne 


ee consent, of. the Legislature of the State in which the same shall be, for the es ae acy 


tise 


a tion of, Forts, “Magazines, Arsenals, dock-yards,. and other’ needful buildings. 


i “Int many “States the general statutes of cession. and’ ‘consent: are ex- | ae - 


. “pressly. limited’ to. acquisitions by. the United States. in accordance a, 


a : with the above clause, of the: Constitution, @ Ge i Ga. Code | (Park, A . 
1914) | Sec. 26; ‘TH. Stat, (Smith- Hurd, 1999) ch. 148, secs, 29; 80. AG. hy 
- Seems § a. clear implieation of, the | Attorney General's opinion ‘that, eee 


a en gee oe 


Soe ee within hhoee. purposes ee in the aa in | question. ok 7 
os This 1 is no more ‘than an application of. the rule of cejusdem, generis aoe 


oo to: interpret the phrase ‘ “ other needful buildings’ ” as meaning other — : 


ee structures of the same. general character ‘as those particularly men-— an : 
we — tioned 1 in the enumeration which precedes. that: phrase. Indeed, “he! 
a acquisition and temporary. holding of title by the. Federal “‘Subais:. ee 


Se tence. Homesteads Corporation, followed. by. resale to -homesteaders, Bs ee 

i = ae is’ ‘substantially a security: device. adopted. as a convenient alternative . - : : | 

es for the usual purchase money and construction loan secured by. mort. Lee 
ae gree on 1 Premises acquired: Sirecily by, a Prospective} home. 2 owner." cee 
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” Gbgaber. dificulty. is. ail by. Pisses: State. sigiuted. hick eee rae 





a oe ‘out reference to Article I, section.8, clause. 1%, cede jurisdiction. Ore nee 
sal: sites’ “purchased by’ the United States. for, “public. purposes ”on 
& the-purposes of. the: »: Government.” ae The e. Marjland: | Code: ea 96, ee 


7 ae sec. 28). provides: 


ae The jurisdiction of thie State: af: Maryland: is. iskeby: ceded: to the United: aintadl ee es 


e 7 ot. “America, ‘over SO. much ‘land. as. has: been: or°may be: hereafter. acquired. i) eae :F 
“the public purposes of the United States. provided, that’ the. jurisdiction: hereby ee 


: as ceded. shall not. A until: the United States. of America, shall have e eeaired. oe 


ite Te seems. j ta. on an » isnplication oF “the: Attorney Gener aly. opinion. n of oe 


. _ = October. 4, 1933, that any such general cession ‘of. jurisdiction. by. a: — 
Ls State coula affect, property. acquired. for subsistence. homestead. pure a 
“poses. ‘only. upon affirmative. indication: by. Congress. that. the United ae 


- States: accepts. jurisdiction. . ‘Iti 1s. true. that. the. benefits to. be. derived ee 
by. the United States. from: exclusive jurisdiction. have. given, rise:to. Boe 
- ‘presumption. of, acceptance by. Congress i In cases involving such’ ‘prop-. 
“certy as: military. reservations. Ft. Leavenworth du. Tee We Lowe, se age 
U. S..525 (1885) ; Benson v. United. States, 146 U.S. BO5. (1892). But. a 
since no benefit will result to. the: United States or to. the corporation ie 
ag a, result of the purchase. of subsistence homestead. sites, followed by, a 


a: resale. without, profit, no basis for : such a. + presumption. exists, in in 
this case. ae es ae 
_ There: is s the further cohaderatien that Ge to ihe vromenn is. iene . 


taken in the: name of. Federal Subsistence Homestead Corporation me ae 


ot rather than in. the name of the United. States. ‘It. ‘seems. doubtful . ae 


a whether State « cession laws should be construed ; as applying | to acquisi- 


~ tions. in: the. name Of a, corporation. OC fe if Qe Pe. Kelly, ce Fed. AB. 


| a (G. Cy. E. D. Wis. 1895) ; Ln re O’Conner, | 37 Wis.. BT | (1875)... Bute 
nha Of People: Vi. “Mouse, 203. Cal. 782, 265. Pac. 944 (1928). For some ae Ms 
purposes the. relationship of Federal Subsistence Homesteads- Corpo- ae 


’~ ration to. the United. States: may justify. ; an ignoring. of the corporate ieee ae 

CS entity, but a‘cession of jurisdiction,. as an. abrogation: of. sovereign — ae 
authority by: the State, must be construed. strictly... Any construction 
34 of sucha: statute which: employs inference. or. presumption. to ‘defeat oe. 
othe: jurisdiction. of the State should be avoided unless very cogent 2s 
cr peasons:; for such a construction appear. . ““ “The rights. of sovereignty — tae 
"are never to be taken. away by implication’, 3 See Pome. Ve Godley ee 


17 Johns, 285 (N.Y, 1819).. 2 ao 
“  hése ‘considerations ‘cause me to fskiove hist: the United tates et OE 


ee dss not. acquire. exclusive jurisdiction. over. homestead sites purchased © . : ae 
oe by. ‘Féderal: Subsistence Homesteads. Corporation. - Tt follows. that ee 
eres domicile at. a subsistence homestead site is domicile within the State ee 
- -swhere the homestead is located. . “Therefore, answering. question:3, 9 
| wink dl the homesteader 3 is not deprived of the. 2 right to vote because of his ae 
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; 8 addlabs at: suet a place? ensivarhig: question 4 re As’ ‘my: ‘opinion ee 
a5 that. local: authorities: have: power ‘to‘arrest, persons found 4 an subsist- : 7 
\ énce ‘homesteads ‘as''a’ necessary. incident of the. jurisdiction of the s- 
es State” over ‘such’ Lomestead: sites. “By the: same token; answering — 
ae es question 5, the relationship: of the United States. ‘to‘a'subsistence 
> homestead aroiece is. not:such as to interfere with, the acquisition: by: a 


Nae : “ homesteading. families of: citizenship in. the: tty, ‘county; and: — - | 
at oe ‘in which’ the honiestead site is located. = i ot 
“Since a subsisterice homestead site will : remain within thé!  jariaaie: aie 


os tion of the State of its location, and also because it-seems improper for.) 
oe Ey, State to diminish the’ advantage of tax immunity by withholding — = 
--. .fpom. the exempted aréa: those’ public benefits which are conferred. 
be upon. the community: generally, it seems doubtful whether a State may |) 
withhold’ from a subsistence. homestead ' community ‘those benefits 
enumerated in question. 2. ‘However, the exemption of a considerable 
bus neighborhood from taxation: may very substantially’ hinder a ‘State _ os 
or a’smaller political subdivision in rendering these services.’ Local 2. 
authorities 2 may not be forced to supply roads,: school facilities, Or 
ae other: similar advantages unless public funds’ are available: “More- . 
over, the tnembers. of a community have no right to the construction. — 


-. of roads or schools of any particular description. or at any designated — - 


tae time-or ‘place. Certainly any agreement between Federal Subsistence a 


Some Homesteads Corporation and local authorities that such services. be | 


= “rendered to a subsistence homestead community in a particular man-- 
es ner: would involve. an ‘undertaking different from any. duty legally : ; - 
- incumbent upon the local authorities and would, ae be | a-con= .. | 


: tract upon legally sufficient consideration. 


“In addition to this question of general law, there i is to be eeriaider ed as 


ol propriety: of the use of money in payment. for roads or schools) _ - 


i : which | has been appropriated by. Congress. to make’ loans for’ and ae 
otherwise aid’ in ‘the ‘purchase of subsistence homesteads. Similar a 


| ~ problems arise in. connection’ with: questions 8, 9,°10° and ti. For | 


oc . convenience, theréfore, ‘these’ questions will be coneidecad together. ae? 


a In this connection, it’is assumed that all sums. which Federal Sub- 


- gistence” ‘Homesteads ‘Corporation. would pay. for’ the community . 
| services enumerated 1 in question 2, or to secure options on land,or to. > 
“= secure abstracts, opinions, or. ‘certificates of title, or for fire, liability glen 
oo OF other insurance would be’ repaid by. the. benefited. homesteaders s 
ae : _either as part, of the. general. purchase price ‘of homesteads, or under - we 
Hees particular covenants in the homesteaders’ ‘contracts. . Each. of ‘these: = 
“items represents an expense usually. incidental to home’ buying. and? 
Nt cant home’ owning. . “Unless some. well’ established rule limiting | incidental. 
uses to which. appropriated: money may. be put is ‘violated; it seems Ces 
2 that, each of these ep ulres may, within administrative discretion, Cee 


oo bay - DECISIONS: OF: THE: DEPARTMENT: OF: THE: INTERIOR ee) eae — 


e 3 be naithiaresdt as. a a method of aiding ir in. the: acquisition o of subsistence se 
| “emestends.i ae ven , ; a 

., oi Ini‘ the case. ot bader glans: tO. pay. Dae as epection: o schools, oe 

7 “comdanction of roads-.and. similar: ‘Services, a precedent. appears:in 9 
. undertakings. of the: same character by the United States: Housing =~ 


| Corporation. See HE Report. of United States. Housing: Corporation, 7 7 on 


Be : 349, 358 (1920). My answer to question. 2 ig in the affirmative, 


‘The expenditure, of, mnoney. appropriated under the. National. Indus: cen 


: ial: Recovery: ‘Act'inthe acquisition: of! options on sites for:lows \-: 


~ cost housing projécts: has ‘been: approved: by both: the’ “Attorney: Gent a 
~ eral and the Comptroller General in opinions. rendered’ to the Federal — ie ees 


oa Emergency Administrator of Public Works and ‘dated | ‘February _—. 


| ene 1984; and’ February: 8, 19384; respectively: : The: Comptroller* Gen-. a 
eral, however, suggésted that: options’ should’ provide. ‘for ‘the ‘appli- - 


. cation of.“ the amount paid therefor as a part of ‘the ‘purchase’ price. 


for the’ real estate covered thereby’ *.in the event of’ purchase. ‘Now. 


difference in. principle* is perceived between: paynient | ‘for’ options — 
upon such properties | and. payment. for: ‘options: ‘upon™ “subsistence: 
_ homestead sites. “Answering question 8, therefore, it’ is: my opinion ae 
_. that’ Federal: Subsistence’ Homestenda + Corporation may, bay. eh = 
_ to secure. binding options on land. | 24 
In approving the expenditure of money ‘By the: Federal Riad: — 
gency. Administrator of Public Works for appraisal. fees and ‘for . 
‘expelises: of title search and’ the preparation of certificates of title 
by local experts. and: title: companies, the. Comptroller’ Géneral, in | 
an opinion dated. February 8, 1934, ‘used the following language: 


it is. unnecessary’ ‘to: consider in this connection what. may ‘be the rule ae. 


. to the procurement. of ‘expert appraisal and certificate of title service, by the : be 
Aes permanent: departments and: establishments of the Government to. be used prior = we 
to: ‘the actual. acquisition of. real. estate, and, in: fact, as' a guide’ in. determiting | Pane 


. whether . to make such acquisition. The National. Industrial ‘Recovery, ‘Act: of | 


_ Tune 16, 1933, 48 Stat. 200,211, was intended to relieve unemployment.(section = 


ie 203) ‘through the provision, ‘in. part, for: the. performance. of certain: public 


“work, including low-cost Housing and: slum-clearance projects | as” stated in ae 

~. Section 202 (2) thereof.” eee NE oe ak 
Expenditures’ ofthe. ‘nature anentionad are. , undétstood to be tegarded’: by are 
| you’ as. necessary. to: a: proper .and economical prosecution - of; the particular | 


“project” and to safeguard the interest of the United States. in. selecting and 


3 a acquiring | of the sites for. low- cost: housing and slum-clearance projects involved. - eS : S a 
: “In the ‘circumstances’ ‘as stated” by” you it. is believed : the acquiring: of such - dele. ind 


ee ‘expert: assistance ‘is’ “justified as ‘teasonably. necessary. under section | 201 (b) ae on 


of the Recovery ‘Act, ‘and’ in view of’ the quasi- -personal nature ‘of the: service, fee phe 


. a the ‘limited’ fiela. as: ‘stated, the apparent reasonableness. of ‘the charges, ‘and pe ns 
+ ‘the emergent character of the work, this” “office will make no ‘objection. ‘to: ‘the . ~ ie : a 
na expenditures as. proposed undér such portion of the ‘appropriation’ ‘made’ for . is 
~ -earrying out the Recovery: ‘Act.‘as:may be: allocated: to-- your Administration: es tie 


for. low-cost ‘housing. and. Slum: clearance. > Projects, eer re en we Soe oe ae 


. : Mere et eae Es akg 
an eB ee ee ee t 
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‘ These. ‘Sonveldeivatinis ‘seem: holy applicdbia: to ‘the: aeaquidition: of - 


- sites for subsistence homesteads. Moreover, in the past, the pro- | = 


. : ; “-priety :of: expending for ‘stich. incidental “purposes money available ie - 
_ for the: ‘purchase’ of land, has been. recognized: frequently. by the = 


bs : “accounting: ‘officers of the United States.’ Tn one: OpUNOn: the: fol “hy 
ea lowing. language appears: ook eee oe 


“Tt is. well ‘settled that the expense ‘of procuring | an. abstract’ of title 6 dana 


: : = ote be used: by the. Gevernment for“ * .%. (a boat’ yard) is a ‘proper charge : ce 
oe against. the: appropriation used for. ae of the: land, if the abstract is:for: °° 0. 


ces = ~ ~uge. by: ‘the. United States. attorney to assist him’ Ane examining the. title, and 
oir “provided the Jand is to be acquired by purchase.” (28 ‘Somp. Dee. 266. . Ac - 
| oe: 8 Comp. Dec. 212. on - | 3 | 


The. employment. of. persons ae: are o attomeys to render § services - 


sel of, the kind. now under consideration 1S unobjectionable, since these — ee 


: persons. act. not.- as. attorneys, but. rather as expert investigators : 


2 collecting data ‘upon. which legal. officers of the United States PY he 


Ce 4 base an. opinion. of title. See 6 Comp. Dee. 133., | as 
te Tg: may .be mentioned that. no express. provision for einploying oo. 
Bye ¢ pepe assistance ‘is. found. in. the subsistence. homesteads section of 


ere the.National Industrial Recovery Act, but the power of designating ee 


. agencies’ and prescribing regulations: for the accomplishment of the | 7 


= general: purposes . of. the statute, conferred . upon , the. President in a 


: . Section. 208, seems ample. authority for. the employment of such — 
| - services ‘as occasion. may arise, In an analogous. case the Secretary. 


ae of the Interior sought 1 to pay for services of the same type | out ofa _ 


reclamation. fond, Statutory. authority . to. perform any and - all. a 


oe : acts and. make such rules and regulations. as. might be necessary UO rae 
eee carry ‘the reclamation statute. into effect was deemed sufficient ‘war- res 


ee rant. ‘for charging. to the reclamation fund the cost of obtaining 


= abstracts: of; title. Comp. Dec. 569, BTL). My: answer to de 7 ance 


ay : _ tion. 9; therefore;'i is in the. affirmative. . aera an 
_ Tong ‘continued ; practice and policy. of the. United sue. are. op: at 


ba — posed to the insurance of any ‘Government. property. “This. practice es 
and: policy seem to have ‘erystallized into an. inflexible rule of-the.. 


eae a accounting officers of the United. States. . In one of along line: ena Sd 
“in decisions : on this point the Comptroller: of the ‘Treasury. said: | 


“The. ‘question. “of: ‘the use. of appropriations made: for general. or specific oa 


: ts objects to. pay for: insurance. on Government. property. has. been. before this — ‘i > 
oy office many times, and it has been’ the. uniform practice to recognize the policy. sta 


SSP op the. Government .with respect to. assuming its own risks and to hold that 


- oe such appropriations are not: available to pay insurance premiums unless. made. 
| ae SO in express terms by Congress. 23. Comp. Dee, 269. See also 7 Pomp, Gem. oy a 
e 105; 28, Comp, Dec. 297; 13. Comp. Dee. 79, 781. serait | 


- - Tt i is my’ opinion. that the ‘broad discretion ander hich: a sabe. 
. ence: homestead section of the N ational Industrial. ‘Recovery’ Act’ is a 


= Bay 2 _ DECISIONS or THE. DEPARTMENT OF THE: INTERIOR. 818 Sane 


‘aed may not be. einployed to oveiiides a rile anid? polity’ so : 
_. firmly established as that. which prohibits insurance of Government = 
oe _ property.: My conclusion:is the same with: respect, to. public liability. a 
_ insurance. Assuming, without decision.upon the point, that:Federal) - 
Subsistence Homesteads*: ‘Corporation. would. ‘be liable in tortifor) 
_- negligence in construction. operations: undertaken by the’ corporation. © et 
3 ef Stoan: Shipyards Corp. v. United. States Shipping Board. Bimete 
gency. Fleet. Corp, 958: U..S.:549),:no-reason appears why. this risk eG 
should not come within the general ‘policy: against the use of appro- = 
ses. -priated. money: for insurance unless Congress has expressly. SO: ‘pro- ete 
- vided:.-For | these: reasons’ my: answer: to. ‘both of ‘the: “inquiries: in Hae 
| question 10 is in the negative, ee ee 
~~» In. question 11, inquiry ‘is made: concerning ae right. ot aaiiployices co 
oa of: Federal. Subsistence. Homesteads. Corporation: to participate in ~ 
the benefits of the United: States. Employees’ ‘Compensation ‘ Acts 
(39 Stat. 742, U.S. C, tit. 5, secs, ABA AR. ) Section 40 of that statute ee 
ia (sec. 790. in: iC: Ss. C. Js contains the. following definition: “theterm 9 9° 
ae “employee” includes all civil. employees: of the United: States, a hes 
question under consideration, therefore, ‘is whether or not employees BOs 
of Federal | Subsistence ‘Homesteads Corporation are > employees, of 
; the’ United States.’ Be hl ee Oe Es aha aoe : 


~The Attorney, General: his held that employees of the ‘Panama 


Railway ‘and Steamship Line,’ a ‘corporation in which the ‘United 


States owned ‘most: of the stock, were not “ “émployed ‘by. the United 


. States ” ‘within’ ‘the’ meaning: ‘of a ‘statute requiring an 8: “hour: ‘day. ae 
for’ ‘persons sO employed. ' Tt will be noted, however, that. the corpo- ee 
ration in question ‘was serving the’ ‘public. generally as a common 
-earrier. The general public, and: even: the ‘United ‘States, seem. to 
have ‘paid’ ts: Sorpotation. for’ services. rendered, 28° ‘Ops. Atty. ake 
| Gen. 465). Ee | 


On the ‘othr hand! imped’? of the 5 edbially. iinaded and leon 


‘trolled ‘Alaska Railroad, also a common Pecans ‘the Arg teal 
: _ Gaheral has said: ae Pees be A Be ET 8 


*. 


"aT he. Alaska, Railroad has been. held’ in 1 Baligine v. “Alaska Northern 7 Raliroad " oF es 
6a. 259 ‘Fed. Rep. 183; to be a governmental ‘agency. “The: claimants are em: - eae 
Ployees. of. the railroad; “and; ‘therefore, employees. of the. United’ States. 8 a ie 


Comp. Gen. 420, ‘See: also 5 Comp.. ‘Gen: ‘806. 


Federal Subsistence Homesteads ‘Conpowitibn piesants a eee ee. 
ae larly strong case for holding that ‘employees of the corporation ares fe. 
employees of the. United States. The corporation. has no function 
_. except the execution of the provisions of Section 208. of the National a ae 
-. Industrial Recovery Act. It has no independent treasury, but meets: 
its obligations out of ‘appropriated ‘money disbursed as required for ei 
oe = ae various purposes, including’ eal payments, ‘aeconding, to. “the ey 
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1 : eee Be 
t ora ek hs 
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~ J eae. 


i i ‘ugial aa nae: proeedtine: on ‘Gorverniniant: idisbassaments and. ace - 7 * 
~ counting; .; The corporation’ ds: wholly: directed. and: controlled: Dye 


the: Secretary: of the Interior. and; the themnbers: of his departmental’ ce 
— staff.."In. short, Federal. Subsistence. Homéesteads - Corporation: isvar 
division: of: the, ‘Department: of; the: Interior: organized. in corporate a en 
ee form, for the. more effective carrying ‘out of: emergency: legislation. .__ oe 
It is “my-opinion,: therefore;' that.employees*of -the: corporation are ae 


oa employées. -of; the: United: States, and as.such are: entitled: ‘to: benefits 


a under. ithe. employees’ ‘compensation: ‘act. to. the same: degree as: persons: oe ? 
-. rendering i-similar -services for ‘the: United: States:: directly. without 


- interposition | of: the corporate: entity: me 84 oe nlbityy Gen. 363 


(1995), ae wba gal 


Quéstion: 49 involves’ hve! ‘définitiouiet: earn hhoiniestend.” a wa 


Section; B¢ 208: of ee Na ational: eTndustreal: arora yi Act reads in full a ~ 
as: follows: it.  Auosailasiiil : gebezend | 





la : Sing! ‘provide’ tbh ‘pia? ‘the’ redistribution’ ‘ot ind otdantnaibe ‘of “population ia e 


- os ine ‘industrial ‘centers: $25, 000, 000": ig? héreby® ‘made available. ‘to ‘the: President, 





. ‘ to: ‘be . used : by: ‘him: “through: ‘such’: agencies’ cas he. maye establish - ‘and: tinder ue Ane 
ee such : regulations as he, may’: make, for; making, loans: for: and: otherwise aiding: ae 


oe in the. “purchase of subsistence. homesteads... The: moneys. collected. ag repay-, 








hota 


ment of ‘said loans ‘shall constitute oe revolving fund. to be administered. ag hs 


| directed. by the President for the: purposes of this section.” ae 


Pre ee. 


: Oognizance must. be. taken, of ‘the fact that this section i is, one, ie phase. 


of the. legislative. effort. to. relieve. a national, economic emergency. ene 


~ fund i is made. available. “for, removing, families, from. ‘overpopulated = 


| industrial, centers and. teestablishing them onra. self;supporting ] basis 


| ae in, a, more. favorable environment. - Language i in: “the statute: should. jee 


Zo be. interpreted - in, the. light: of. this purpose... lene 


e The phrase & . subsistence homestead.” » 4s not. ‘familiar to suratemtonak® a 
“asage or lay speech. ‘However, the component words have established, _ 


aS meanings. <. The, conception, of. homestead. today. is: ‘that. of, a. home | ge 


s area ed ae ora a ae a 


place. In. the, law this. noun. appears. ‘usually 3 in. connection. with. eX: i : 





~ emption. statutes and. Federal laws concerning the disposition . of the, oe . 


a : - public’ domain. _ In neither case -does. personal property seem. to. bef 
mo included ° ‘in thé concept. : “However, ‘the’ ‘qualifying word: « sub sist. = 
pee - ence.’ me “seems ‘to. indicate’ some. special, adaptation, to. maintenance. and, © 2 — 
co. fe 7 support. Under Federal statutes: and.t in Government contracts: eee | 


; en ence. “ In the Subsistence Expense, Act of. 1986 (44 Stat. 688, 5 U. 8. C., 


: “SOC. 822), « a3 ‘subsistence ” se used 1 in; connection with. expense. allowances, es 


: is defined as lodging, meals.and, other. necessary expenses. ‘incidental a i | 
2 be. ‘personal s sustenance or. comfort.” ”, In the case of the homesteader, — - 
all. of the items. mentioned in. question. 12. contribute ‘to. ‘personal, - 


ae ‘sustenance. and comfort. Un ‘Furniture which. renders. the home, habit>.-. a 


Us able, and i tools, livestock, seeds and other r agricultural supplies, which 


| ao ~ gait materially in: thie’ supporting: of ‘life. upon, the home site, may a 
7 reasonably ‘be’ considered’ as’ ‘important: ‘and characteristic features of ane, 2 
a subsistence homestead.” ‘It is highly improbable that’ Congress. in- - ae 
tended to aid“in the. ‘purchase | of real property but to refuse aid in 
~ the purchase ‘of’ personal’ property, equally essential to. ‘the: home- oe 
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ae 


~ steader, and. equally beyond his ] power: tO: acquire ‘without ‘assistance. — 


= and: accepted’ meanings appears, ‘it would“seem that administrative a 


“In' the abserice’ of precedent, and” $0" “long” as No ‘distortion of plain — 


a - interpretation of the pita ‘ subsistence honiestead ” should be con= te 


: “mulgate such regulations w as are 16 so geested 3 in auestion 42, the ineligive im ate | 
oe Fe hed sid went of * . * subsistence homestead ” thereint contained should,» pee 


. 1982, 1988, and. 1984,” ” reads as: follows: eating Guin, 


se 1932 or. 1983, found it, necessary, or during. 1984 should. find it necessary, because oe 
of economic. conditions, to. Jeave his ‘homestead to. seek employment. in. ‘order ee 

-, to’ obtain the necessaries of life for ‘himself and/or ‘family or to provide forthe. = 

es education of his‘ children;' may; upon’ filing with: the’ register ‘of the: district Pe ee | 


Bs 





© Appioved, dune. 18: ‘toad: 
- Oscar Li. Cuspan, ox 
Assistant Seoretar Yo 





- omens FROM: HOMESTEAD D LANDS BECAUSE OF: FP isid “ 


-CONDITIONS—ACT. OF: MAY: 21, 1984 ea STAT: wou 


, (Creatas > No, , 18261. 






Rucisiiens, pee ‘Srarms Lays ‘Gaetiake de a 


“The: act of May. 21, 1984 (48 Stat. 87), gatitied lee ‘Act granting 
a leave: of absence’ to. settlers ‘of: homestead lands during, the, Fears 





“That. any. “homestead, settler, Or. entryman, who, ‘during the. ‘ealendar, years 


i his, affidavit, supported ; by corroborating: affidavits of two: disinterested: persons, ee, 


ee “showing the necessity, of: such, absence, ; ; be. excused’ from. compliance with. the | hee ae 
- "requirements of the homestead. laws, as ‘to: residence, -cultiyation, improvements, nes 
a _. expenditures, or payment, of. purchase’ money: as. the ‘case may. be, during all. or eee 
os) any ‘part of the calendar years: 1982, 1933, and’ ‘1934° ‘and said entries shall Oh 25 eae 
-* Bétepen.to contest ‘or ‘protest because. of failure té-comply with such requite: 
oe - “ments. during such: absence’; éxcept! that the time: of such absence. ‘shall not. be os . Set gees 
~ deducted. from. the actual: residence. requiréd :by law, but’ a. period equal to.suew = 
a). absence. shall. be: added to the statutory. life of the entry: Provided, ‘That. sO a eee, 
| entryman holding an “unperfected entry on. ceded Indian’ lands may be excusel 
7 from the requirements of’ residence’ upon the ‘conditions provided ‘herein, Dubs es 
acs shall not be: entitled: to: extension: of! time for ‘the’ Dayinent a any installment. . aa 
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: of the. Spirelines price of. the land except: upon. payment. of interest, in are 7 ea 


at the rate of 4 per centum per annum. on the. principal. of any unpaid ‘purchase . 


ae price from the date when such payment. or payments became due. to. ard inclusive as a 


: of the date of the expiration of the period of relief granted hereunder. 


- Leaves: of absences forall or. part. of the years. mentioned by: this act ee 


7 : may be granted thereunder to. any | homestead settler or ‘entryman.” who ee 
has established actual residence upon the lazids. and who thereafter - mes 


| found. 1. necessary, because. of economic. conditions, to. leave his, home- _ sae 


a stead. to- seek employment, 3 in. order. to. obtain. food and. other, neces- . : 


.  saries- of -life for himself, and/or: family. © or to Provide for the edu- ar 
i. ~ cation of his children. | ans: 
~The ‘application. rs an leave. ‘of ee ‘must. ie filed in ‘the. 2 eS 
ae “proper district. land office and give the name and. present. address of sate 
i) the. applicant and be sworn to. by him. and. corroborated: by. the affi- , 
— davits of at least two: witnesses in. the land. district.. or county Q 


within which the lands claimed under ‘the homestead laws are lo- | 
seal. Tt must describe the lead by egal subdivigions: ‘section, ‘town: 
ship. and range numbers, give the serial number of the entry and. 
name of land office and show thé date. when: ‘residence “was. -estab- : 
lished thereon and how the’same was raintained thereafter. by giv-— 


ing the dates of the beginning and ending of all residence periods ~~ : 


and of. all absence periods, and the’ character of the improvements 


and cultivation. perforried: by: the applicant. It must ‘set forth fully © s 


all the facts ‘on’ which ‘the’ claimant: bases his right. toa leave of .. 

| absence, what effort’ was: made to raise crops, giving the dates of the 
planting and the kind of crops planted, the purpose. of. his Tequest- : 
for. leave, and the period. for which the leave is. desired. ~The ad-* | 


| dress of the claimant. during his absence should also be supplied 3 if mee 
ae possible. 2 eg 
ca Entrymen of caded Tadisn, rasersation’ dds desiring relief ander - 
this act are not entitled to dn. extension of time ‘for’ the’ payment. of... 


oe any. installment of ‘the purchase price’ of the‘land unless’ their appli- . 
$5 -eation for relief. thereunder i 18 accompanied by payment of interest ae 


‘at. the rate of 4 per centum. per annum: on. the. principal of any un- 


“ paid: purchase - ‘price: from. the date: when’ such payment: or. ‘payments saat | 
~~ became due to and inclusive’ ofthe: date’ of. ‘the’ expiration. of ae ae 


cg : period of relief granted under the act. aes 
The. act. applies: to., ‘entrymen. only. if. dy, hie. cab tied § resi- i “ 
7 dence upon their. claims. . It: also.applies to: settlers who have-not 


- made entries. If the latter’ file application’ for leave of: absence.” 

te Se - hereunder, you will: assign them current serial ‘numbers. Af the 2s" 
“: -. gettler has: theretofore filed notice of his absence. ‘under ‘the act: E a 
ae of July B,, 1916. (39 Stat. 349), the. application ‘under. this act: will” ie - 


2 ‘s be Suk the serial number already. vie oa such, notice: of absence, 
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“Relist may. Sok he: oraniea) ee this ak in Cases: where: vee . a 
oe not. complied’ with the law sufficiently +0 enable them to make 


~ acceptable proof within the ‘statutory, period of the entry as ex 


tended by. invoking the ‘provisions ‘of this act or other relief. acts: . : ike 
The period during which a homesteader. is. absent. from his claim, co 
- Pursuant, to.a. leave. duly. granted. under. this. act, can not be counted 


as a part of. the. actual residence on. the land reguired: by law, but: 


an ‘equivalent: period may be added: to the. statutory life of the entry. 

If the application for relief under this act is allowed, it will oper- 
ate asa stay. during the period for which: the'leave is granted against 
contest baséd upon the charge that the entryman has failed to’com- 9 
o Py, with, the law in the. matter of Healdeiioe, cultivation, linphore= : 


filing of the application for leave of absence, 3 in the absence of fraud = . 


in procuring, the same. 


If the. showing, made: is per eer you ‘will ‘promptly. fegaea 


he application to this. office: by: special letter with notation of your ° 


; allowance thereof’ and: advise ‘the applicant’ of your. allowance. OL es 
~ this application by’ ordinary mail. “Tf it is not satisfactory, you will 


reject the application, subject. to the usual right >of: appeal, and: all 
Seas wall: be Reread fouwatded: to this. office by special letiers. 
rae OF RED We J CEN ON Commissioner. aL 
Agere: ese oo UR ee i oe ie ea 
gee ee. Waurene;” ee ce Vee en. 
PRB Assistant t Seoretary. : Oe 


- _ MIGRATORY BIRD ‘TREATY ACT AND: ‘SWINOMISHE INDIAN: 
sigh dgloee ae os Pa RESERVATION: | : 


“Opinion, June 15, 1954 


- Inprans! ‘AND : epriay’ Resinations —TisarnesMrexaron Bro’ ‘Tunisie Aor o 
Scorn AND ‘APPLIOATION: POM MY Pay en ee Stet et 2 


The “Mivratory Bird: Treaty ‘Act’ of J aly: 3; 1918 (40: Stat, 755), “Hanaed to give ee 

is oT ellen to the: treaty between the United States and Great Britain, pro- 

= daimed. by, the President. on. December. 8): 1916 (39: Stat., pt. 2, pi 1702), BS a Naha 

= a: applicable. to: ‘Indians, and ‘Indian reservations, the treaty and: statute con- 
si taining no: provision: excluding Indians: ‘Or. ‘Indian ‘reservations from their ee es 

=" oper ation, and the: ‘treaty’ expressly. ‘mentioning concessions to. Indians not 


x ; : extended to any other race. 


Inve ANS'AND INDIAN: Ridmvartoniss gears? wit: SwivousH ‘AND  Onetan TriBss oa oe 


aN: Srare Or, WasHineror-Hunz1ne RIGHTS: 


The ‘privilege; -of hunting: ‘given ; tothe: Swixomish and: oui indian. aching. bs 4 . * 
_ the treaty: of J anuary: 22: 1855,: -knowd. as the Treaty. of Point Blliott, does not es 
extend, tot the reservation Jands, but, is, confined to. the undisposed., of pang | 
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unappr opriated public, lands of. the. ‘United States, ‘there: being no needgsity soe 7 : : 


for. making» ae : Specific reservation. with. respect: to, the. reservation lands ; a 
_at the. time this treaty. was. entered into. eo F 


ep gta ih 


ao es _Eamans—swimoase ‘Reservarion-—TRmary AND arora Rrewrs. | a. Sa 
| _ The, right of the. Indians. who. were parties to the. ‘Treaty ‘of. Point. Elliott to ee 
hunt on. their reservation. Jands was. not based upon. any, provision. of the. at 
treaty, ‘but: was: ‘a. right already’ existing 1 in a them: and’ not: t granted @ away y by eae : 


the tr eaty. 


a INpiaNs AND Invran Rnseuvamions—WienistoRe: Baw: Panare Ach Powsns OF a. : 


“CONGRESS, © al iy, 


The Migratory. Bird mest sack ‘ihe SO, fat as: it ‘pestratnd: ‘the “Indians. ne eS 
taking and killing the. class. of. ‘game, to which : it applies, is based. ‘upon the a 
_ power of Congress, as. the: Jawmaking | authority, to: prescribe. game. laws: 


“restricting the Indians, in’ their rights. of. hunting on ‘Yeservation lands. | 


i. Inptays AND nvr RESMRVATIONS— AUTHORITY OF. ‘THE ‘Srarms—GamME Laws. 


7 _ Primarily, the ‘States, poth as ‘trustees ‘of the rights of ‘their ‘people. and. in eg. 
. the exercise of their. police power, shave control over the. right’ to. reduce 


| avild gamie to» possession’; ‘but: this: rule’ is without: application. to Indian ~ 


| _. reservations, ‘and. Congress, having. ‘paramount: authority: ‘over. such reser 
. . Vations and the Indians. occupying them, : -may- provide game. laws. to. restrict. sg 
the. Indians. in’ their natural and: immemorial rights of fishing and. hunting: ara 


oe B. AHY, Acting Solicitor: a 


oo You. [the Secretary:of-the Thtasior} have: tequésted’s my ‘opinion: ge 
a to whether the Migratory Bird Treaty. Act of July 3,1918 (40 Stat. 
ne: 55), is applicable to the Indians of | the Swinomish Indian Reserva- eae 
oe aon. in the State of Washington. Ren ae Pope 
"Qn Deeember 8, 1916, a treaty” ‘between: ities United: ‘States ond ae 


a Great Britain was ‘proclaimed by the President (39 Stat. 1702). 


recited that many species of birds in their. annual migrations. ine to 
- ersed certain parts of thé United. ‘States and of Canada and that 
_ they. were of great value asa source of ‘food and in destroying in- 
sects injurious to vegetation, but were. in danger of extermination — oo 
through lack of. adequate: protection. ~The treaty. therefore. pro- &.,. 


_. vided for. specific close seasons and protection, in other forms, and — 


| eo : agreed that the two. powers. would take. or ‘propose to: their. lawmak- ce 
~ ing bodies the necessary measures’ for carrying: out the treaty. erhe: 2? + 


act of J uly 38,1918, supra, entitled'“An Act’ to give effect to the con- 
vention” , prohibits. the killing, capturing, or ‘selling of: any of the: af 

; migratory birds included in the terms 6f the: ‘treaty. except as permit- 
ted by regulations compatible, with. its terms to be made by 1 the See- a 


| retary of Agriculture. _ rae i es, 
-. The treaty and statute. contain’: no provision  ectlgding the indians . 


. 6. Indian reservations from: their: operation. The treaty. expressly os - 
mentions the. Indians and: makes’ -concessions:to them not-extended to. 


> any’ other Trace. - Article II; paragraph: ay ‘dealing: with: ‘close ‘seasons, . me 
. declares that the “Tndians) may take. at any ‘time scoters for food but. 


: : not for sale”. . Paragraph § 3 vot the § same article further declares: aan ean 


ese i and not granted away by the treaty. 


os _ The. close’ season’ on other migratory: nongame birds: shall eoniikue throughout : < ose -— 
: ~ the. year,: except, J that, Eskimos. and Indians may ‘take: at jany- ‘season. Auks; : auk- pee vee 
| lets,. guillemots, murres. and. puffins, and. their eggs, for food. and. their. skins LOD 
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clothing, but, the. birds. and: eggs. SO taken. shall. not be sold. or: offered. for. sale, og oo 


These. specific: references to. ‘the: Indians and the ‘special conces- oe 


“ sions made: them, plainly. show. that. it.was. the: intention, of. the. high eons 
ere contracting. powers: that: the convention: and. the statute: enacted. for. eee oe 
- its. enforcement; should bind. the Indians as well. ‘as: others, irrespec-. rs 
oa _tive « of where. the migratory. birds might. be. found: .That intention = 

oF must ; be given effect, unless the Indians have. been: -withdrawn. from 
ae the operation of the treaty and: statute by. some other: controlling Jaws 9000s 


Ita 1s urged: that such. other. controlling, law i 4s. found i mthe treaty - he. 


c aioe which. the. Swinomish: Indian. Reservation. was created. - ‘That . ; 


- treaty, known as: the: ‘Treaty . ot: Point. Eliiott,: was: concluded: on coe 


January 22, 1855, between. the: United: ‘States ‘and: the. Dwamish, | 
- Suquamish. and ther. allied: and. subordinate. tribes of Indians. in. 
Washington Territory... Article. V, of the treaty, relating: t to the 


: Aatang, and hunting rights of, the Indians provides:. Bere iyi 


The: right of taking ‘fish at. usual and accustomed grounds: and: stations is ce 
“-gurther: secured to said Indians in ‘common -with all citizens. of: the Territory, 7 


: and of. erecting. temporary. ‘houses. for the purpose. of. curing, together ‘with the 
. privilege of hunting. and: gathering. roots. and berries on: open. and unclaimed ners 
lands. : Provided, ‘however, that, Aney. shall not take shell-fish from any y bets ae 


‘staked or cultivated: by citizens. . 


Tt is to be ‘observed. that ‘the privilege: of honbides given ihe ‘Tne 
dians by the foregoing article does not. extend: to the. reservation . 
! lands, but-is. confined to « “open and. unclaimed: lands’ » that 4 is, the nS 
oe undisposed’ of and: unappropriated public lands of the United States. re 
-. The right to hunt on the reservation lands was not. specifically. Tes). 

: served. to. the Indians. by ‘the treaty. There ‘was: no. necessity: for - 


making | such a specific: reservation ‘with. respect. to the. reserstion ae 
lands. At the time the treaty was.entered into in 1855, there. wasno |. | 
-- impediment < on. the hunting rights of. the. Indians. on the lands occu- ae 

ae pied. by. them.. & ‘The treaty. was not. a, grant. of rights. to, the Indians, oe 


eres) 


 buta grant « of right from them—a: reservation. of those not. granted. > ee 
| Undied States y. Winans (198,U. 8. 371). The right of the Indians 
~ to: hunt. on ‘the. reservation, Tands. thus continued not in. virtue. of any ee 
ae “specific } provision, in the treaty. but. as. a right alneady existing 1 in: ‘them as 





~The. Migratory Bird Treaty. Law, ay fan ; as te a the oe ere: 


ie allan from taking and killing the class.of. game, to; ‘which it: ap- pa 
plies, does not therefore: conflict with ‘the Indian. ‘treaty, and sits. 202: 
validity, as: applied to the Indians, depends upon the power of Con- 
gress to prescribe game laws restricting the Indians in their rights | o 
eae oe hunting o on reservation lands. oeaay, Congress: has such Bower. Ss oe 
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oor appears righ be: beyond: Guleston®: Reem, the: earlitat: Waditione ‘the | 
_. “ight of-every ‘individual to redtice wild game to possession. has béen “ 
subject to’ ‘regulation and control by the lawmaking power. . Geer v. 
Connecticut (161 U. 8. 519). Primarily the State, both as trustee | 
~ for the tights of all its people and in the exei'cise of its police power, 
See. has control’ over the right to reduce ‘wild ‘game to possession, (United 
el States ve ‘Séimptes, 258 Fed, 479, ‘481)." ‘But this’ rule‘is without 
~ application’ to: Indian’ reservations, to which, according: to. repeated eB 
—- decisioris of our Fedéral ‘courts; the State’s 's game ‘and ‘fish Jaws do. not 
extend.’ In re’ Blackbird ‘(109 Fed. 139); In re'Lincoin (129 Fed. 


| 94 ) 3: United States v. Hamilton (238 Fed..685). See also Peters'v. . 


Malin’ (11 Fed: 244) anid State v. Campbell (58 Mitiri, 354; 55 


ON: “W. 553). Congress’ has: ‘paramount authority over ‘such reserva- 


~” tions andthe Indians: ‘occupying them (Lone Woif v. Hitchcock, 187 


| U: 8. 558, Aa and | Tay “lf it sees fit's SO ) to do, bay game laws to a 


eee 


oe ny hanitinin ne pe ‘Blackbird, supra had: even though: ach ‘awe 


should conflict with the provisions 6f prior treities with' the Tadians, © _ 


he there i is, respectable authority. for: upholding their. validity. - “Thus in mee 
- Phe Cherokee Fobaceo: Case:(Ad Wall: 616), it was:held ‘that’a law — 
of. Congress’ ‘imposiig'a taxon ‘tobacco, if in’ conflict: with’ a _priot a 


- treaty’ with’ ‘the: ‘Cherokees, | was “paramount to the: treaty. And ins — : 


a0 Ward v. ‘Race ‘Ho: arse (163, U. Ss. 504), the. court. ruled that the pro- aad 
vision, in the treaty of. February 24, 1869, with the Bannock Indians, =O ee 


fy ss | — whosé’ peser'vation was within the’ limits of what i is now ‘the State of a . | 
ee Wyoming, that, | te ‘they shall have the’ ‘right. to. hunt ‘upon the | unoc- 


 cupied ‘lands of ‘the’ United’ States SO. Jong as game may ‘be found © “ 


: thereon ” os ‘was’ s superseded. by the. Provisions - of the Enabling Act 


. did ‘Age give thie Tidiais the right to’ exercise the hunting privilege - = 


” within the limits’ of ‘the’ State j in. violation of its laws.. 


TAS ‘hereinbefore. “pointed” out, the treaty of: Désainbse 8: 1916, is 5 


vane : drawn j in'terms disclosing a ‘teak intent. on‘ the part. of the high con- 7 


oy 7 : ‘4racting powers that the’ Indians | as ‘well as all’ ‘other persons: should - z 
-» -be bound by ‘the terms’ of: ‘the’ ‘convention,. and in the absence of any — 


aes other legislation. purporting’ ‘to: exempt’ them, itis my opinion ‘that 


con - the Indians of: ‘thie: ‘Swinomish ° Reservation are included within the 


: : ee. of the tieaty and the statute > enacted for | its s enforcement. 
eatin June 15, 1934: iat: 1 eee WPaS SERRE ge eta) 
ees Li ‘CHAPMAN, 

“Assistant t “Seore tary 


a re 4 gp oeineia ci : 
ors Cane : : < 
Fae 
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| STATEMENT OF THE | PRESIDENT 
ON APPROVAL | OF THE ACT a 


Oi a, ee OF THE jig ccna Ws 


"EXECUTIVE ORDER WITHDRAWING oe Ee 
PUBLIC LANDS - ce a 





as STATEMENT | oF THE PRESIDENT oN. APPROVAL oF THE TAYLOR bo 


“GRAZING ACT 


“The passage Sof this act E marks ‘he. Gulmination of years or effort ee ao Le 


ites from. Congress express authority. for Federal regulation of ee, 
grazing on the public. domain in the. interests of national conserva- ae ce, 


os ton, and of the livestock industry. a oe 
“Tt authorizes the Secretary of ie Tatetior to provide: for the pro- a ee tes 


Odea orderly ‘use, and. regulation’ of the’ public. ranges, and. to 


create ¢ grazing districts with. an aggregate area of not more than 80 fe 


ae million acres. It: confers broad powers.on the Secretary | of the Inte- _ Be 


- yior to do. all: things. necessary ‘for the. preservation. of. ‘these. rariges, : oe 


: inéluding, amongst. other’ ‘powers, ‘the right to specify from time to: | , 
| time the number of livestock which may ‘graze within ‘such’ ‘districts . ow eee 
e and the. seasons: whien’ they shall. be permitted to do so. “The author- 
ae ity to exercise these ‘powers. is carefully safeguarded against imipair- 
of “ment y State or "local action. ‘Creation. of a . Brazing. digtricy by. the rae 


ar Ged 


a respecting: it aL Maupersede State ragtdation of grazing on : that ‘part a 7 
te ‘of the public domain included within. ‘such. district: : pee 


Water development, ‘soil-erosion work, and’ the generat improve: a 


ae ment of such lands are provided for i in the act. 


~ Local. residents, ‘settlers, and ¢ owners: oF land and water who have | 


terms of thé act ‘to the use of laiids within: such atsiniits. when placed aa 


ee under Federal regulation” so. ‘long’ as ‘they comply’ with the rules and 


a regulations of the: Secretary of the Interior. The act permits private - 
—-* ” persons. owning’ Janids. ‘within a district’ to make exchanges for feder- ~ 
ally owned land. outside ‘a’ ‘grazing ‘district if’ and when ‘the’ bani ae 
eA tary of the Interior: finds it to. bein the best public interests. eee 

| “The Federal. Government, by enacting this law, has taken ‘¢ ‘a “great ort. 


gee forward step in the interests of conservation, which will’ ‘prove of | : — : 
ea rae not only, to those engaged i in: 1 the: livestock ahidustey but: also a Cs 


Bs 
cnn 
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"GENERAL EXPLANATION OF THE ‘TAYLOR GRAZING: ACT oe 


“Approved June 28, 1934 
8. Stat. 1269)” 


re, we att ertene te yes a weet ate Te aewar teres = 
[ re Bye ee aig: at SSPE DSS ees ahs ok OW ee 


ae of grazing. decrict —The 5. Seonatany’ of the. Tener ae 


ae --guthorized to create grazing, districts from. any ‘part, of the vacant. < | 


and unappropriated. public domain which, in his, opinion,. is chiefly. 7 


ee a | ~ valuable for grazing. The: Secretary. of. ‘the Interior may ‘not, hhow- 5, “ : 
~ Jever, place. more than 80, 000: ,000 acres. of the ‘public domain 3 in graz-. ee: 


ing districts. Lands in. national forests, national parks. and: monu- 


| "ments, or Indian Reservations may not be included 4 In ‘such. districts, i. 


AY grazing. district i is created. ‘by. the. issuance of. ‘ai order which 


Re a < establishes the. boundaries of the grazing. district. Additions: may A 
s be made to any: district or its boundaries’ changed. from time to time. re 
He earings, required —Before grazing districts may, ‘be established 


aa any. State, a. hearing must, be held. in the’ State (after. a public : 


be ‘notice of the hearing, has. been’ given), cat. a location fixed: by. the 


Neat ‘Seerétary of the Interior, convenient. for. the attendance. of State 9 
.. officials and. the. settlers, residents, and livestock owners of the 
7 or vicinity where the. district, i is ‘proposed to be. ‘established... A ‘district ce 6 
ee may not be established, until, the expiration of ninety days. after such. ©. 
ee notice. has. ‘been . given nor until ‘twenty. days after such hearing ass 
~. held.- : 
meee “Withdrawal of public li Vanete an proposed g grazing  eebatirset poke *. 
ae Sentry. —tThe. publication , of a notice. of hearing’ has the effect: of. 
mee withdrawing. all public. lands. within, ‘the. exterior boundaries of | ao 
‘proposed. grazing district, from all forms. of, homestead, entry, or Bi 


settlement. a = &. 
Rights. of way over growing “ diainich ‘Vande he: ‘Secretary. ig o 


as Spedaited: to. grant any. owner of lands. adjacent, to. a. district, ‘upon — 


. application. of any.. such owner, a right of “way. over the. land included #° ; | ; 
in. such district, for, stock- driving purposes, ‘where necessary for ete 
: convenient access. to. marketing facilities. Or. to, grazing lands. not oe 


| within such. district. 


| Construction of act. ene in the. ack, ig; 2 be ‘construed. te 7 a, 
impair any rights initiated under public Tand- laws, except as re- ee 


‘ . quired by other provisions: of the act.. The creation of a grazing ~— CS 
_ ° district will not defeat the: grant, toa State, of lands heretofore or “: 
| hereafter surveyed. The act is not to be construed as limiting or © _~ 


- restricting the power or authority of any State as to matters within 


Pe its jurisdiction. “Ane act i Is het: to ee construed as altering or restrict —_ 


Dae = sons aa a. district shall be: ae for. eure 


- Snomox 2 
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| i ee the: eight t to. haat or fish within a. crazing aicaack: or as. said : : : : F 
eee! any” Lemna: “any: aighy to se with. ‘munting | or P fishing es 
: eS within a district. PS ee a ae 


- TE ere sof i tie. 4 Bdorstony, of the. Interior. The , Beskotaey: ie t the ee . 
"Interior, is-empowered to do.any. and. all things necessary. for. the.: .. >. 


ae ~~ protection, administration, ‘regulation, and, improvement, of. such eae 
_ _ grazing: districts. as: may. be created, including, among other. things, ee ies 
ae. power to regulate their: occupancy. ‘and use, to preserve. the land and 
its: resources: from . destruction, ory cunnecessary. injury,. and to pro-— 7 


a vide , for: the, orderly .x Use, improvement, and development, of the ; — , 


ee public range. 


Rules and. pun. “The. Secretary, the. Titerior. is i - | 
eS ized. to make. rules. and. regulations and establish a suitable service to ee 


. carry out the purposes. of the act... 


| Rehabilitation. of ranges.’ The Boenstary | is. authored: to ee oa 


ae ‘erosion and. flood, control. and: ‘perform. such work as is necessary: ps : 
a: rehabilitate public land areas subject. to the - provisions. of the.act. 
Penalty. —Any...willful. violation, of the -act,:-or of ‘the: rules. ind | 


regulations after. actual, notice, thereot, is punishable by, a fine of ee - 


_more:t sey ice ee epee: 
= : _ Snot Be 


88 ssuance 0 of g grazing smereniie ithe ‘Becnetary i is auihorioad oj issue 
permits to, graze:livestock within, a district to, such : bona fide settlers, 


sa residents, and, other stock. owners. as: cunder. his, rules and. regulations 


are entitled, to. participate. in. the 1 use. of. the: range, . Permits may be 


issued: only to’ citizens of ‘the. United States. or. to. those who. have. 
"filed, the necessary: declaration. of. intention. to. become ‘such, and to. 


~ groups,, associations,’ or. corporations. authorized to do. business. under 


oe the, laws of: the States i in: which, the. grazing district i Is. located. 


Number of } livestock, to: Sadia within. district—Seasons fs use. a acs, 


Preferences to grazing. privileges. within. districts Sp rstercnee | seg : 


| at | to be. given. in the.i issuance of. grazing permits 0; those within or-near. - oe 
Re district who. are, Jand. owners engaged. in: the. livestock. business, ee 
ite ‘bona fide, occupants or: settlers. or. Owners . of. water or water rights. 9 


_ After a A Pere has been issued, its renewal: may not be refused. for: : 7 a 


= “complying with all cules a regulations of the- Secretary of the The ae : 


oe ca where such refusal, will i tape the value of a. : livestock unit: 7 : oe 
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ee : that has been p ledged by the permittee as security for a. are mo 
number of livestock which such permittee may graze. within a diss 


trict may be increased or reduced, however,» in the discretion. of the mo, 
os Secretary of the Interior, =. | Me Ged, 
Each preference will be measured by thie ainptnt of's grazing een 


ieee OAs necessary for the permit applicant to make proper use of the lands, 
‘water or water rights owned, occupied, or leased: by” him. Until 
Sully 1, 1935, no preference i 1s ‘to be given in: the j issuance of such. per- a 
mits 6 any owner, occupant, .or settler whose rights: were sequined. on oe 


= between January 1, 1934, arid December 31, 1934. ae ae 
After the allowance if the preferences herein batore. piovided’ fob se 
; persons: ‘recognized and acknowledged - ‘by the Secrétary of the In- 
terior as enjoying the use of the public range at the time: of its: ins 2 


eas clusion within a ‘district, will: be given a preference i in the balance eas 


"of the grazing privilesas" of the district. -“Such_ preference: will be 


ad, measured by the amount: re the. - pera applicant's eee use. of such fe 


he range. 


: Duration of peri: Permits will be issued for a perio of not 
_ more: ‘than 10 years: Ceo es i e 
| ‘Renewal of perme Zo Thie: -Bewttva hag. a  irstérenée to Teniew ‘the 
“permit. at the discretion of the: Secretary of the Interior. : eee 
Grazing fees —The. Secretary is. authorized’ to make a réasonbile ; 
- annual charge for the privilege: of ‘grazing ‘livestock within a dis- 


‘trict. During periods: of range. depletion due to severe drought. or 3" 
other ‘natural causes, or in ‘case ‘of a general epidemic of disease, dur- ac 
-ing the life of the ‘permit,’ ‘the Seeretary™ ‘of the: Interior is given > 


, ‘atithority, in’ ‘his: discretion, to' remit, reduce, or refund 3 in whole or: 
in part, or authorize: postponement, of ‘Beymetit, of ‘Brazing. fees for 

the ‘period of such: emergency. | ee a 
Water nights. Iti is ‘provided’ that nothing in the: act’ shall ba: oe a 


» | — sttasd: to impair any right'to thé possession ‘aiid use of water, which — “fF 
-» has vestedor. accrued. ‘under’ ‘existing | public’ land laws, or’ ‘which | ne 


may ‘be hereafter: initiated ‘or ‘acquired and maintained 3 in accor ‘dance. oe 
with ‘Such laws: This provisiow. protects* ‘vested: rights’ to. the use ee 


Wg of water which’ may: be situated “within'‘a’ grazing’ ‘district, and also’. 8 
nM provides. for the continiied* ‘acquisition’ of righits to the possestion cee : 


abe , use ‘of: wnappropriated Water: located: ‘within’ districts: oe 
Création: of grazing. ‘district ‘or issuance of permit not to! ‘create es 


le ‘iia rights in lands.—The éréation. of a ‘prazing district’or the issu- 
Cote. ance: of @ permit pursuant. to the: ‘provisions of ‘the’ act’ will not: créate 
ae any: tight, title, interest, or estate ‘in ‘or to the lands. ‘The ‘permittee ues 
ito pasta Gerobsble. privilege, oly « of ering, ‘on. i publi domain ins | 


a 2 : s tided within’ a B districts: 
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| Snotroy: 7 


r 


' Permit fo: ‘consirech. improvements. ¢ on: si publi. lands: within. dis: ee 


: trite required: —Fences;: wells, ‘reservoirs, and: other improvements. oe 


a necessary to-the.care and management of: permitted: livestock: may: be : ee 


a ~ constructed. ‘on. ‘public: -Jands: within: ‘the: ee districts vander. 3 a Bot , | 


- permit. issued by.the Secretary. oar 


oe | Partition. Fences. —The act: prowides't that: te Secretary. or the In = 


terior shall require permittees to. comply: with the provisions of the 


a daw of: the State. within: which. the: grazing: district i is: s located as re- : ; ; - 
: --gards the cost, and: maintenance of. partition: fences. YEG Ou Poo oe ee 


Use of improvements in. districts: by. subsequent. cee _Where 


| | improvements have been: constructed within::a- district by. a: ‘permit- 


a a of. the o epeetary of, the Interior. ened: ao Lota 


tee, no permit shall be issued which will. -entitle: a subsequent - ‘per- 


mittee to the use of such improvements until he has paid for the rea- aie 


sonable value thereof as determined under the rules and regulations a oe 


eee he ee ae Pa 
an jet | eae eee “Six iy ; 
pS . oe ae ete iT tebe. OU es bebe, Bae 


ae Fr ree S grazing 5 aba: districts iH Hiredtook hone far domenti pur. ge ae 
| “poses. —Free eeane for _ Homans ir livestock ‘within. districts i is’ ty, be. ile 


: “ allowed. 





Ts se Of ‘tinder, stone, privbel: “oti; jot; ‘aid: thir depoitte Nott. nt 


| ae “tpt in the act is to’ prevent the use. of timber, stone, ‘gravel, élay, coal, : oe s 


| . and other ‘deposits’ by miners, prospectors for minerals, ‘settlers ‘ind See 
ies residents for ‘fire: wood, fences, ‘buildings, mining, prospecting, and a ae 


ey 


"Szeto 6 


ceca ve se ae gan ae me Let! eee os pare et : 
os Romer : ae A - Pe ery Ga aed 


Rights oF way’ within grazing districts The wat ‘ded hot. restrict ey i 


me . che: acquisition, granting, of use of ‘rights of way ‘within: grazing digs 0 ee 


: — triets: under existing law; ‘or ingress or ‘egress | over. the’ ‘public lands & 


nee . in grazing districts for: all proper: and lawful ; purposes. 


- Mining —The act does not operate to restrict prospecting, locating, oe 


. = “developing; mining, leasing, or the patenting of. mineral : resources ae a 
o. ee tice districts tinder r applicable law, ’ ee ue ee? 





“'Snorton 7 = ee ee OS a 


i Lomesiaadiog of public lone swith. grazing ) distrietsThe ee: oo 


i wotary 3 is authorized, in his discretion, to classify lands within ; grag: | 1 . | 
~ ing districts which-are more valuable-and: suitable for the production _ 


ay of agricultural Crops than ‘forage: plants; and: to: opens such beagricul. bs oe a 
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| a an tiiral lands: to homestead entry. 4 in: tracts not exceeding 320 2 acres. ne : z5" 
ee, area. No lands within a grazing district are subject to settlement ae 
or occupancy, however, until:such classification'i is made and the lands pe 


a found to'be more valiable.for agricultural crops’ are opened to entry 


after notice thereof has been given:to:the grazing permittees,: Lands — 


- homesteaded ‘remain:a: ‘part: of the grazing ‘district: ‘until patents are oe 


af * 


: to ‘the: possession: ‘and:use‘of the lands: j°° st ~ ud 
When: any’ qualified: ‘person: files. ‘an’ application in: the aia: office: | 


a issued therefor. After entry is allowed, ithe’ homestedder 1S entitled 


be : of the ‘proper district: to: make’ a ‘homestead entry to any tract not. | 2 


~~ exceeding | 320: acres;: the: Secretary. i is directed‘to make. a classification “ee - 
of such-land.: Tf the: Secretary: ‘classifies such land:as‘agricultural, 


= . the applicant therefor has a. ‘ia vi right t to ) enter such lands wheat a 
os sei are: wis te to — mae ae a ee err era 
eee " Snoniow 8. 


Phe United States may ie given 1 bith’ to indi within district “Phe | 


eS . ; Secretary of the Interior on behalf of. the United: States may. accept © 


ae title to any lands within the exterior boundaries of a grazing district an 


as. a pitt: when, ie believes such action, will: pe the. Purposes, of ZS is 


4 the. district... te a hn eee 


“Eachonge: oF ee ee lanais. aad inthin. as for” : 


oa | 7 lands of. the. Onited States. ~—When;: ‘In, the opinion, of. the. Secretary, iy ec 
ie . the, public interest will be. benefited thereby, ] he.is authorized. to accept 
i title to. any, ‘privately- -owned: lands within, the exterior boundaries. of 7 _ 


 a.grazing. district and in. exchange, therefor to, issue.a. patent, for not | 
te exceed. an. equal value of public land: i in the same. State. or: within» oe 
_ a distance. of not more than, 50 niles within the adjoining State 
. nearest. the base lands. Public jands’ given in exchange must be sur- + 
| veyed and aay be situated either within.or.without a grazing district. 
foe Notice. of exchange. —Before : any. exchange. can be: effected, notice ete. 
Sees “thereof. must. be. published. by the, Secretary once. each . week: for.4 


“- successive “weeks ,.some. newspaper. of. general. circulation. In. the. <9 


os % county. or. counties, in. which the. lands to, be. accepted: are, situated, : ; : 
wo and. also, in, some newspaper. published in: the: county., in, which. the : 


a ~ lands to be given in such exchange -are situated. ..Lands conyeyed to 
the United. States under this section become a part of the grazing dis- ae 


-.. trict within whose exterior boundaries:they are located. Either. party. 7 
ees to an exchange may make reservations of minerals, easements, ete 


_ Laehange:of State-owned, lands: — Upon: application: of. ‘any: “State, - 


coh . the: ‘Secretary: is: directed. to exchange. Federally-owned’ lands “fer 
sae State-dwned: Jands. ::\The:base lands::to be taken by. the United States 


a ror 2: ‘State i 1 any: such: exchange: aay - located either within or - 


oe ane 1 private ownership, 


a Bad. es DECISIONS. oF THE DEPARTMENT. OF THE INTERIOR | ‘ 829° ee 


ee without a grazing Ginna ean exchanges 2 are fo: be aia ae in’ aie? - 


Pas manner that is provided for the exchange: of public lands for, those “he ~ 7 


“Suori0N 9 


7 * Oboperdtion wih Bes sholimiéie ond, Shate land ae Gonsorvatlon.: 
officials. —The. Secretary i is. directed. to: provide by. suitable. rules and = 


.- Yegulations for cooperation with. local’ organizations. of. -stockmen, fet ee 


‘State land officials and official State ‘Agencies engaged. 0 in. 1 the | conser- o io : 


| vation of wild life. - 


Appeals from Dee of officer: tn i oharge of grazing district — eae 
c The Secretary is directedi to. ‘provide: for local. hearings on, appeals ae 
from. the. decisions. of administrative, officers in char ge. ‘of, grazing | 9 -.:) 
: districts, in a manner similar to the 2 Procedure. in. the. General ‘Land: —e 


Office. 
- tions, toward the: administration’ and: pe bae of the district, 
» SeorroN) 10° 


/isponian of g grazing ee 22 One: Fourth vot all: the x moneys is vechived ) 
: Sra each: grazing. district. each: fiscal’. year: isto. bé used by: the 
ve ‘Secretary of the Interior, ‘when appropriated, by: ‘Congress, for the 
— construction and. maintenance of. range improvements in the district. | 


Contributions. "The: Secretary: 4 is. aa to ‘aooope. contribu- a - 


where. collected; and. one- -half: of: the: moneys: receivéd : ‘from. each a: 


"grazing. district during any fiscal: “year is'to-be paid. at the: end thereof 


~ by-the. Secretary: of the Treasury to the State where ‘collected, tobe 


expended’ as the’ State: ‘Legislature may: prescribe for’ the’ betel: of a 
the countyc or counties i in rwhich the gate district 1 is: ‘situated. | . 


| Snorton at. 


* eded tadian: lands—Disposition of. grazing i ous fourth of 


. all moneys received | during. any. fiscal, Year, from, a grazing, district é 


rat 


: tion) under this ‘public land laws, j is * be used for the construction and. _ oe 
7 “maintenance: of range improvements in ‘such. district; and. one; -fourth * 


>of all such ‘moneys is to be paid at: the end of each ‘fiscal year. by. the re 
a ‘Secretary of the Treasury to the. State i in. which said lands. are: situated i a 
to be used as the State. Legislature . may. prescribe. for. the benefit Of. 


ye the public schools and public roads of the county, or counties. in. which i ae | | 
| So stich grazing lands § are. situated;, and the: remaining . oneshalf. of, all aoe 


_ 7 a credit of the proper Indians vending? ‘final copra of such Tands | | : = 


boat: oO under applicable laws, treaties, or: agreements. 
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- Diepostiton: of coded Indien: lands: S Applicable pabue land ie, : : 


| : ‘continite in operation as ‘to ceded Indian lands: placed. within | agraz- . ‘ 
ing district. If the Secretary of the Interior. decides that’ an’ -appli- Poe 


cation for nonmineral title to any ceded Indian lands situated within 
a district. will adversely affect the best public interest,. or that the 


2 | o Jand is of ‘a. character not suited to disposal through the. act. under: 1 
ee ‘which the application i is made, he. may refuse. to allow it.’ Innoevent, =~ — 


- - - ‘however, i is settlement or occupation of such lands to ‘be’ permitted on 
es until 90° days ae the allowance of an ae at ae ae ee ee 


- Soviow 12. 


Cooperation: ‘with other’ : Pepitbtionte'o a ta. GSoveriniand: “The oO | 


one ‘Secretary is: authorized. to cooperate with. other Departments ‘of the. : os : 


hee “Government 1 in carrying out the = ree: of the act, and ° in : coordi- Sl oes 
ae nating a administration. ee ee De ee ae 


“ Saomoy: 18. 


 Prinafi 2 miabional Jone and grazing ie —The Prosidént. of ae 


thie United | States i 1s given. authority to place under national forest - 


administration, in any State where. natiorial. forests. may. be: created. ben 
Or. enlarged. by. Executive: order, any: unappropri inated: public landg 


dying. within, -watersheds. forming a part: of the national forests, — 
which, in: hig opinion, .can best be administered 1 pave connection: with a 


Sy existing, national. forest; administration units. 


The: President. is also. authorized. to- nae “ander ‘the: Anieron 


| - Department: administration | any: Jands within national forests: prin-_ 
oe cipally.. valuable: for grazing,: which,: in’ his: CPOE can best ‘be. 


administered under, the Provisions. of this act. 
Pr hes  Szormon. 14 | 


Bae of isolated tracts — the public pee This abetion: is. an 


- dinendment’ ‘of’ the: ‘present ‘isolated tract law. and authorizes. the - | 


| Secretary | ‘of the: ‘Interior, 1 in: his discretion, to. order the sale of 3 iso- 


. : lated’ tracts ‘of the’ public domain which. ‘do’ not exceed 760. acres in. oe 


Sp Ak! varea. Such land may: not be. sold for less than the ‘appraised value oe 
.... nor until after 30 days’ notice of the. ‘proposed sale has been given =~ 
eo by the land office of the district in which the land is situated. After = 
es ‘the highest’ bid’ has: been determined, any owner. of contiguous. Tand 2 ss 
oo bas a ‘preference right: to’ buy the offered. lands at such highest: bid eg 

a ‘price for'a ‘period. of: 30 days. In no ¢ase is an. adj; acent, landowner: ere 


- to to be ‘reqhinted. to” 5 pay 1 more e than three times the. appraised value. 


_ Sror0n 15. 


_ Leasing of isolated: tracts of the public Gina are sg Aeaiebasy 7 . 


| oo. > ‘is authorized, in | his discretion, to lease, isolated tracts of 640 eae og 


: : Fe 


i ae | -DROISIONS oF THE DEPARTMENT ‘OF THE INTERIOR BL: ae 
ee or more ce Yacant: “and unappropriated public donut to contiguous on 
eee ~ landowners for grazing. PuspOrs: Bree oes terms: and conditions AS. gta” 
he may prescribe.” BED Seber. ada y ae ae ca ee 


| Suorrox 16 


a oe ‘ofa ae ‘This section: is” 5 declaratory of ‘the, ‘St tales ag hs 2 
Deas to: enact: and enforce statutes for police regulation, as. regards oe 


. : public: ‘health or public welfare. The. States, on the: other. hand, are “s 2 
declared. to. have no power. to restrict. or. impair, the power. and Se. 


re authority: 0 of the 1 United. States. to » Fegilate: Beare: on the. e- publie, fe 


TAYLOR GRAZING ACT 
-[Pomac—No. 4927 3 Coxcrmss} 


A tne 


ees R. 6462) 


AN acr. 


at To atop. injury. to the public grazing. ange Be preventing overgrazing “and ‘soil he 


“deterior ation, to provide for. ‘their or derly use, ‘improvement, and development, < : . 


to’ ‘stabilize: ‘the: livestock indusity Og pendent | ‘upon: ‘the public.» Tange, and ial 
other purposes. Lege x, weemes de 4 Sed dire <2 ee Te ee me at tgs eam ay g 


Be it Cae by He. ‘Senate a He Ouse, of Representatives of the | 
United States. Of. America im Congress. assembled, ‘That in order to 


ae promote the. highest: use of. the public lands. pending its final ‘disposal, | 


the. Secretary. of the Interior i is authorized, in_his. discretion, by. order 
to establish | ‘grazing: districts or additions thereto. and/or. to modify | 


. the: boundaries thereof, not. exceeding in the aggregate, an area of 


“ eighty million. acres of vacant, unappropriated, and. unreserved lands. 


from any part. of ‘the public domain of the. United. ‘States (exclusive e 
of Alaska), which are not in national forests, ‘national. parks” and 


es “. monuments, | Indian ‘reservations, ‘revested. Oregon’ and California. Se 
Railroad” grant lands, or revested. Coos, ‘Bay. Wagon Road grant oF 
eee lands, and. which i in his: opinion are chiefly” valuable. for | grazing ‘and: 20°55, 
ee raising forage: crops: : Provided, That no lands withdrawn or reserved: 
for any ‘other. purpose shall be included in.any. ‘such’ “district: ‘except oo 

: ae 7 with the’ ‘approval of the head of the: department, having jurisdiction es : a 
- thereof.” “Nothing ‘in’ ‘this Act shall be consttued in any way foo" se 
_ .. diminish, restrict, or impair any: ‘right ‘which hasbeen heretofore =<.” 
oer may” Be: heréafter initiated under. existing law. ‘validly’ ‘alfécts 
es ing the public lands, ‘and: which is maintained ‘pursuant, to" ‘such ie / ee 
ea! Taw, except as: otherwise | expressly’ ‘provided in" ‘this, ‘Act, “nor to. a, . ae 
os -aiffect any” ‘land, heretofore or hereafter: surveyed: ehich,. “except: Co 
Ae for: the ‘provisions. « of this Act, would. be, a pares of any. grant t to ES 
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“any: State, nor as. “Jithitfrig:- or restricting the. power or. aie Gog: 


c Of any. State as to matters within its jurisdiction. Whenever any — = 
= "grazing. district: is established pursuant to this. Act, the ‘Secre- cane 
tary shall grant to owners of: land adjacent to- such district, upon, 


a application | of any. such owner, such rights- -of- “way over . the - ; 


a _ lands. included in: such district: for stock- driving purposes as may 
. be’ necessary forthe’ convenient access. by any such owner to: market: - <a 


> ing facilities: or: ‘to lands not ‘within. such. district. ‘owned. by ‘such | 


ee person’or upon ‘which such person has stock-grazing rights. Neither _ ae 


7 ‘this ‘Act nor the Act of Deceinber 29, 1916 (39 Stat. 862; U:S. ‘C , title , 


48, secs.'291 and. following), commonly known as the “. Stock Raising oa ats 
Si te. Homestead Act”, shall be construed. as limiting the: authority Ore» 7 
ee policy. of Congress or. the President. to- include in. national forests =... 

public lands of-the: character described in section: 24 of the Actof ~~ 
March 8, 1891 (26 Stat. 1108 ;U. S.C., title 16; sec. 471), as. amended, Bee 


for the purposes | set forth i in, the Act of Ji une re 1897 (80: Stat. 385; a : ‘ 
U.S. C., title 16, sec. 475), or such other purposes as Congress may 


Ra specify. Before grazing districts are created in any State as herein. 
- provided, a hearing. shall. be. held in the State, after public. notice 


thereof shall -haye. ‘been. ‘given, at. such location convenient. for the 
attendance. of State. officials, and the settlers, residents, and livestock. 
owners of the vicinity, as may be determined by the Secretary of the oe 
Interior. . No. such district shall be established until the expiration ee 
“7 208 ninety, days. after. such notice shall have been given, nor until oe 
| twenty. days. after’ such hearing . shall be. held: ‘Provided,, however, | 
That the ‘publication. of: such. notice shall. have. the. effect of with-- °°. 


i, drawing all public. lands within the exterior boundary of such. ‘pro: i, A. 


: posed, grazing ‘districts’ from all forms of entry. or settlement. “Noth- : 





ing i in. this Act. shall’ be construed as. in any. way altering. or: ‘restrict- ich | 


tea ing. the: right to. bunt. or: fish. within. a. grazing district | in accordance Le 


" with. the. laws of. the United States or of any State, « or_as. vesting. in| 


any, permittee. any. right. whatsoever to interfere, with hunting: or | 


at ‘fishing within a grazing. district. a 
— Sxc..2:. ‘The, Secretary: of the. Tatation shall ike. provision ‘for’ the” is 


a ~~ protection, ‘administration, ‘regulation, and improyement.of ‘such 


eee ‘grazing. districts as. may be. created under the authority of the fore 


going: section, and he. shall make such. rules. and. regulations and. oo 
ae ~ establish. such. service,. enter. into such cooperative. agreements, and ee 
ee do any. and. all things necessary" to. accomplish. the ‘purposes _ of this — eee 
— Act: and. +0. insure. the objects. of such. grazing districts, namely, tO. 
er regulate | their. occupancy -and use, :to. ‘preserve the. land: and its 
_ resources from destruction or unnecessary injury, to provide for the. Coors 


i orderly use,. ‘improvement, and. development. of therrange; and the eae 


| oe Secretary of the. Interior is: authorized to. continue. ‘the. study (ier ere 
ee erosion and flood control and to ‘perform such work a as may’ be neces- ae ee 


3 "DECISIONS or THE DEPARTMENT OF THE: INTERIOR 883 oe 


, sary ae to ‘protect: and rehabilitate the. areas: subject: te the: provi- ee a 

sions. of ‘this ‘Act; through such funds as:‘may' be made. available: for. - HS 
ae Nas _ that: purpose; rand: any. willful violation: of the. provisions: of this: ‘Act. eo = 
cor’ of such rules’ and regulations thereunder ‘after: actual: notice, e there- e ee 


= of shall be punishable by.a fine of not: more than: $500.” EO a. 2 a 
‘Sxc. 3. That the Secretary of the Interior ‘i ig hereby’ wathorinad’ ne ae. 


ties issue or cause to be issued permits to graze livestock on such: grazing _ te aes 
fea ‘districts ‘to such bona fide’ settlers, residents, and: cother‘stock owners 
.. as under his rules and regtilations are ‘entitled ‘to: participate: inthe se 
tse of: the range, upon the payment’ annually: of ‘reasonable. fees in! 
oe each. case to be: fixéd‘ or determined ‘from time to’ ‘time? Provided, oo ae ot 
- ‘That grazing, permits shall be issued’ only to citizens of the United — ee 
States or to those. who have filed. the’ necessary | declarations of inten- or 


' tien to become such, as ‘required by ‘the naturalization laws: and'to > 
2 groups, associations, or corporations: authorized to" conduct’ business 
 - under the laws of the. State in which the’ grazing | ‘district is located. - 
oe ‘Preference: shall be‘ given’in ‘the issuance of grazing: ‘permits to those 


“within or near a) district. ‘who are: ‘landowners’ engaged” in the live-. 


stock business, bona fide occupants | or ‘settlers, or owners of water or 


water rights, as may. be: necessary to permit the proper: use: ‘of lands, 


water or water: rights owned, occupied, or: leased by them, ‘except: 
: _. that. until J uly. 1,,1935, no preference shall be given in the issuance of 
*. such permits to any ‘sich owner, occupant, or settler, whose rights — 

| were acquired between Ja anuary 1, 1984; and: December 81,1934, both =~ 

‘dates inclusive, except that’ no permittee complying: with: the. tulés re 





Be and. regulations: laid. down by the Secretary of the: Interior shall: be 


denied , the renewal of such’. permit, “if such * denial will impair 


‘the value of. the. grazing: unit of the ‘permittee, when’ such’ unit. 
is pledged. as security for any bona ‘fide: loan. ‘Such permits: shall” 


| : ‘be for a period of not more than ten years, ‘subject to! the prefer- 


- -ence right: of: the ‘permittees | to. renewal in’ the discretion: of the — a3 


ag Secretary” of ‘the Interior, who shall specify from time’ to time | 7 e 
-. fumbers of stock and. seasons of" use. During periods” ‘of. Tange _ 


ree - -depletion due to severe drought. or other’ ‘natural causes, | ‘or in: case 


“of a general epidemic of disease, during the life ofthe permit, the. 
is ~ Secretary. of. the. Interior is hereby authorized, in ‘his ‘discretion’ ea eee 
: remit, reduce, refund in’ whole or in part, or ‘authorize postpone- ee 
oe “ment: of: payment of: grazing fees” for such depletion’ period so. Jong ae 
as the emergency exists: Provided: further, ‘That nothing ‘in this = 
. Ket shall be construed ‘or administered in any way to’ ‘diminish’ Ope 
ee impair any right to ‘the. “posession. and. use. 2 of water for tnining, © ee 


7 on ‘Pested: 0 or “Roortied | ‘aida existing law validly’ ‘aioe ‘the’ ‘pabtls~ 


o on Jands « or which: my. be hereafter initiated ¢ or’ ‘aequired and’ main- a cae es 
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ee aan | in: i avoordants. with: Sieh law: So far: as. ‘Gonsictant with. Sie - oh 
oer purposes. and provisions. of this Act, grazing. privileges recognized ae 
= and acknowledged shall be adequately safeguarded, but. the. creation — ace 
see ofa. grazing: district. or’ the issuance. of.a permit. pursuant. to; the). 
a provisions: of this: Act: shall not create. any right, tables. interest, 20F Pe 


eee oye ole in or: to. the lands. - : | nae 
Sze, 4: Fences, wells, reservoirs, ond shar: jthprovementa ‘Rebessar ee 


eo a te: the. care. and. management of. the permitted . livestock may. be: con= es 
ae ‘structed . onthe. public: ‘lands within such grazing | districts under 
-- = permit. issued. by the authority of the Secretary, or under such coop-) 
ee erative arrangement ¢ as. 3 the Soustary may. aPpPONS:: ‘Permittees vous ee 


. ais with, anes to the. ‘cost and. maihtenanes’ a pateton fences. = ee 
No permit, shall.-be. issued which. shall entitle the permittee , to the use” as 


; 24 of. such. improvements. constructed. and owned. by.a prior. occupant ae 
~ until the-applicant: has. paid. to. such prior. occupant: the reasonable» 


value of such ‘improvements. to.be determined under rules and, regu: 

lations: of the. Secretary . of the Interior.. The. decision of the Secre- | 
tary, in: such: cases. is to be. final and conclusive. | x 
-SEc. 5. That, the. Secretary. of. the Interior, shall coun nade 

| aaa fiat to ‘be. “prescribed: by. him, the free- grazing. within. such a 
-. districts of. livestock kept. for. domestic purposes; and. provided. that 
so far as: authorized. by: existing. law. or, laws. hereinafter’ enacted, 


nothing herein. contained shall. prevent the. use of, et stones oe 


ings, mining, prospecting, ad domectic. purposes ‘within « areas ‘sub: : 
lect. to. the .provisions of. this Act. : ete 
Sze. 6. N othing : herein. contained: shall | restrict, “the. acquisition, 


a 3 granting. or .use, Of: permits. or: rights-of- “way within: grazing dis- = 
- _ tricts: under: existing law; or. ingress . or egress. over the public. lands mate 
~~ In. such, districts. for. all. ‘proper. and lawful: purposes; and nothing — 


ae herein. contained shall restrict . ‘prospecting, locating, . ‘developing, ; 


: ae mining,. entering, leasing, | or patenting. the mineral, Tesources” of. oS 
rae. ol =e such. districts. under. law: applicable thereto. | er oe a - 
Sec. ae That the Secretary i is hereby mothe in he “dincvelion. ee 


ee | oo to: examine “and. classify any lands’ within such | grazing - districts 
ee hich a are more. valuable and. suitable for. the 9 eroductia of Sie OTe 


Car 


ae 


2 . : . denis fo] acres in ‘area. “ Such. lands shall not be sul a to eetlemenk rn : a ‘s 
| ae epeupation. as. homesteads until after same. haye. been. classified. and. : oa 


4 
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_ Alle Tntarion, ‘gad, the ae shall remain a: part a the: grazing ae Bee. 
._. trict until. patents are issued: therefor, the homesteader: to, be, after 
~~ his.entry is ‘allowed, entitled to the: ‘possession, and use’ thereof: Pro. 
|. otded,. That. upon. the: application of any: person. qualified tomake = 
He ee homestead, ‘entry under. the: public-land - laws, filed in the. land office 
+ ‘of the. proper district, the. Secretary of the ‘Interior shall cause: any oe 
tract. not exceeding threa. hundred: and twenty acres in any: ‘grazing: 
— district. to. be classified, and: such: application: shall entitle the: appli- 
— eant-to-a preference. right to: enter: such; lands. when opened’ to: Pech pas gs 


: i hae herein provided, 2225: ces 8 
_SEc.. Bi, That. wie a schon: will pee: ie purposes: aft the ae 


: " district. Or: facilitate its: administration, the- Secretary. 18: ‘authorized. ee = | 
and directed. to. accept’ on. behalf of. the, ‘United: States; any Jands: 


es ‘within’ the exterior boundaries, of a district. aS-2: gift; or, when public. - , 
= interests will be. benefited thereby, he-is. ‘authorized, oe directed :t0:_ Fie sla 
accept: on. behalf of the. United, States. title: to; any: privately... owned: ak Bs 


~ lands: within the. exterior. boundaries of said: grazing district,-and in: » 
exchange. therefor. to issue patent’ for: not:to exceed. an- equal: malie of 
surveyed grazing. district. land: or-of ‘unreserved: surveyed public:land 


in. the same State or, within, a distance. of, not:-more than. fifty miles: .. : 


within. the; ,adjoining,. State. nearest;.the base; Jands: Provided, That. 7 


.. before.,any; such.; ‘exchange,. shall. be. effected; notice. of: the} contem- 


“plated exchange, describing : the: lands coe shall be. published: a 


by. the. Secretary, of: ‘the: Interior: ‘once each. sree: for. four successive: - Sot 


weeks ; in, some: newspaper, of: general! circulation, in. the: ‘county: Or: 


: counties, in: which; may: be-situated, the: Jands:to be accepted,, amd ity 


CT ae 


the:same.manner in. some: like, newspaper: ‘published i in, any.countyin: 
7 which : may, ‘be: situated. any lands to be .given .in such; exchange 5. | 


: : lands. conveyed * to: thie: United - States - under: this. Act; shall,- spon: s : 


| acceptance. of. title, become: ‘public. lands, cand. parts. of the, grazing: 


~ district. within. -whose exterior: boundaries. they are located : Provided: . i 
- further; That either; ‘party to.an. exchange’ may: make-reservations.of 


faa minerals, easements, or: rights. of use, the: values of.;which shall be. aa 


duly: considered;:in. determining. the values of: ‘the. exchanged. lands... 


_ Where. reservations are-made:in lands conveyed to. the: United. States,. et 


ie : the: right. to: enjoy: them shall: be: ‘subject to isuch, reasonable: condi-- oe 
tions, respecting. ingress. and. egress: and. the use of, the: surface-of the 


land. as may: be-deemed.: necessary: by: the. Secretary. of; the: Interior... ge 


‘Where mineral’. reservations ‘are made: in,lands' conveyed ‘by the 


| - United. States; it. shall be so. stipulated i in the ‘patent, and. : any ‘person; . wd 


who: acquires, ithe. right. to: mine: and::remove. the: reserved mineral. roe 
: deposits 2 may enter: cand: ocecupy:,so. much of the: surface. as.. may be: a, 
“ -. required for all, purposes: ‘incident:to:the,mining::and: removal: of: the- ce 

- thinerals: therefrom, and may mine.and remove.such minerals, upon: ‘ ie 


. "payment t¢ to: the! owner’ of the surface for damages caused: to the, land: 
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2s : : and: ‘improvements: thereon? Upon’: ‘application’ ‘ol any: ‘State +8 7 
_.. exchange lands’ withini‘or. without thé boundary of a: grazing’ district 
the: Secretary: ofthe Interior-is authorized: and directed, an the Man~ et 


are ner: provided: for the exchange. of privately: owned ‘lands in this séo= ; 


tion, to- proceed: ‘with ‘such: ‘exchange at the- earliest. ptacticablé date. ~ . | 
and to cooperate fully with the State to that end, ‘but: no a lial: ee 


ee be permitted to select lieu lands: in: another State.’ are 

le Sno, 9. 'The: Secretary’ of: the! Interior ‘shall: provide; by: sidteblg . 
eee rules and regulations, for. cooperation: with: local associations of stock- Re 

men, State land officials, and official State agencies éripaged 3 in‘conser- 

= vation Or: propagation of wild life interested in the use of the: ‘grazing nee 


_ districts: The. Secretary: of the Interior shall provide by” appropri- . 


| ate: rules: and: regulatioris | for local hearings ‘on appeals from the de-' 


| cisions of: the administrative: ‘officer: in’ charge i in‘a manner similar: to 


* ~ the ‘procedure: in the: land: department. ‘The. ‘Secretary of ‘the In- ~ ae 


| » terior’ shall: also: be empowered 0° accept contributions toward. the 
administration, protection, ‘and: improvement of the district; moneys . 


| ; 80 received: to’ be-covered into the ‘Treasury ‘asa special fund, which bg ta 
is hereby: ‘appropriated’ and: made available until : ‘expended, ascthe 


_. Secretary of the Tnterior may: direct, ‘for payment of expénses inci- 
~ dent’ to ‘said administration, protection, and improvement, and’ for 


a refunds: to: depositors: of oedees ‘contributed ay them am excess sof a 


their share of the cost.’ ae nie 
> Sao. 10. That, except’ as. provided: in inséotions: 9 and 1 Ww i hebedt all i 
moneys received under thé authority of this Act'shall be: deposited ; in 
ee _ the Treasury’ of the United: States ‘as. iniscellaneous ‘receipts, but 25 — 


se per centum of all moneys received from each‘grazing district during : 
any: fiseal:: year is hereby made available, when appropriated: by the 
. Congress, ‘for expenditure by the Secretary of the Interior for the 


. -gonstruction, purchase, or: “maintenance: of range improvements, ‘and: 
50 per centum of the money received from each grazing’ ‘district: — 


a during: any fiscal year ‘shall: be: ‘paid: at the end thereof by the Secre- ef : 


. tary of the Treasury to thie’ State in which: ‘said grazing district is “~ |. 
'. situated, to-be-expended as the State. legislature may ‘prescribe for 
Ses, 5. the benefit of the county’ or counties ‘in which ‘the: prazing” district : 
| is: situated: Provided, That'if. any grazing district 1s in‘ moré' than: 


one State or: ‘county,’ the ‘distributive share to each from: the: ite - 


rare a of said: district: shall be: proportional to its area therein. 


Suc..11..'That when appropriated by: Congress, 25 per: canitirin of ir ; 
moneys received from: each grazing district.on Indian lands éeded: to 


. the United: States for disposition ‘under: the public-land: laws’ ‘during 7 


any fiscal year is: hereby made. available ‘for expenditure . by: the — we 


ae ‘Secretary: of the Interior: for: the construction, ‘purchase, or maitite-. | 


nance of: Tange improvements ; ‘and'an additional:25. per centum ‘of 


. the: money! renetved: ‘froin grazing” sue each fiseal yea shall” be 
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| ‘paida at: the. end thereof: by the. Secretary: ‘of the Treasury to. the State ; os: 


: oe In which said lands are situated, to be expendeéd.as ‘the State legis- ae ae as 
on lature may “prescribe for: the. panna: Of: publie: schools. and -public. eee at 
roads of the.'county. or counties in- which such’ grazing lands are = 


a situated.- And’ the. remaining 50° per:centum. of all: money. received 


con from. such: grazing: lands shall .be. deposited: to: the credit: of the Ae ee 


~ Indians. pending, final: disposition under. applicable. laws; treaties, or oe 


| : : | _agreements. The applicable public land laws;ast6.said;Indian ceded _ ie . 
_ lands -within a district. created: under | this. Act. shall. continue iva oe 


~. operation; except: that. each and. every -application for nonmineral - fer 
_ title to:said, lands ina. district created: under.this Act shall: be. allowed Be 

. only if in the. opinion of the Secretary: ofthe Interior the landis of 
the. character suited to disposal through the-Act under which appli- 

~ cation ‘is: made‘and such. entry. and disposal: will not. affect adversely: es 
the, best: public. interest, but no’ settlement or’ occupation of:such 


-Jands. shall: be ‘permitted. until: ninety, eas after. allowance: of be | 


as ‘application. : 


“Sue. 12. That thé Secretary of the Triteriér 3 Is heist authorized: to a 
cooperate ‘with. any: department: of ‘the. Government:in- carrying, out. - 
the PUEDES: of this’ Act, and in the: sreogrdinatiot! of Tange adminis- : 


ing district: a ane time. in: a nator: fgreatc or: vathar: reservation. 


~ SEC. 18.. That. the: President of. the United: States: i is: authorized to | 


reserve’ by: proclamation and. place under: national- forest: adiministra- 
~ tion‘in any: State where national, forests. may be created: ‘OF, enlarged. | 

by Executive. order. any cunappropriated.: public: lands: lying within - 

watersheds. forming. a part. of the national.-forests :which, .in: his 
opinion :.can - best:-be! administered in : connection with. existing - 
. national-forest. administration. units, and to place under the Interior | 


- Department. administration any lands within. national forests, ‘prin- 4 | : | 
-cipally valuable for grazing, which; in his: opinion, can:best be admin- 


istered: under: the: provisions of: this Act: Provided, That such reser-— 


‘vations or: -transfers. shall. not: ‘interfere -with. legal’ tights: ‘acquired. fas 
under any- public-land. laws so long as such rights are legally main-  ~ 
. tained. . Lands. placed: under’ the. ‘national-forest:administration 
under’ the authority of this Act shall be: subject to. all the laws andy 
- regulations relating to;national forests; and: lands: placed: under. the 


. Interior: Department: administration : ‘hall’ ‘be: subject. tovall. public: 3 


_ land: laws and. Tegulations applicable to. grazing districts: created ee 


| urder:authority of this Act. Nothing in this:séction shall’bé con- 
_ strued so as to limit the powers of the President (relating to reorgan- 
izations in the: executive: departments): granted by title 4-of the Act 
Danie entitled: An: Act. making” appropriations: for the ‘Treasury: and’ Post): 
 . Office: Departments’ for the fiscal year ending” June: 30; ‘1984, and for ee 


oo other purperes 8." appre March 3, 1988. 


oT. 588 - " DEOISIONS, OF THE DEPARTMENT OF THE INTERIOR _ (var vol a 


Aes ees a), That action 2455: of the Revised a Statutes as amended, 8 oe 
hot amenided to read: as follows: = 2° ee 2 
« See. 2455.-N obwrithstan ding: the} ‘provisions ‘of aection 1 2387 of the os 


| “y ‘Revised; Statutes (U.S: C:; title 48; sec; 678). ‘and ‘ofthe: ‘Act of: AW 


oe gust: 80; 1890: (26' Stat.: 391); it: shall be lawful for’ the ‘Secretary: be os : 


coe the Entenior! to: order into: market: and: ‘ell: at ‘public: auction, atthe = : 


ee land: ‘office’ of the district i in ‘which ‘the: land is: ‘situated, for. not’ ‘less. 


 -cthan: the’ ‘appraised value; : ‘any: isolated: or: disconnected teat: ‘or: ‘par- | ni 
4 eel of ste: public. domain not'exceeding seven hundred and sixty 
Acres which,"in his ‘judgment, it would be proper to expose for sale 
vo spdtter!at. east thirty: days’ notice’ by the land office of the district in 2 > 
Leo which. such’ land may be ‘situated::Provided; That fora ‘period: of. ces 
ne not: less than thirty days: after the highest’ bid. Has: been received, any ce 
owner’ or owners’ of. contiguous ‘land’ shall: have a preference right MP 
ee sbuy the offered ‘lands’ at’ such highest bid. price, and where twovor 
= : | | i more. persons: apply: to'exercise’such preference right the ‘Secretary’ of | ae 
eet, ae ‘the Interior is authorized to make an equitable division ofthe land 
a among’ such applicants, but'i in no-case shall the adjacent land ¢ owner’ or: seh, 
owners’ be’ ‘required to pay. more than three times the: appraised price: — — 
rn Provided further, That any. legal subdivisions: of the public: land, not 
ea exceeding one hundred ‘and. sixty: acres, the greater: ‘part: of which’ is’: ae 


.. mountainous: or too rough’ for’ cultivation, may, in. the discretion:of : 
the said: ‘Secretary, be ordered into the market’ and sold ‘pursuant to. 


ae this. section” upon the: application ‘of: ‘any ‘person who- owns land or || 
... “helds-a valid: entry of lands: adjoining such tract, regardless. ofthe 
me a fact. that: ‘such. tract: may not be isolated. or disconnectéd: within. the: . : 7 
ce meaning: of ‘this: section: Provided. further; That this section” shall. - 
“onot defeat any valid tight which has: already: attached’ ‘under : any 
poe pending entry or location. ‘The. word « person *in this. section: shall 


he deemed: to include. corporations, partnerships, and associations.” 
- Sec. 15. The. Secretary: of the Interior is furthéer authorized in: his vei 


| a " discistion, where. vacant, ‘unappropriated, ‘and-unreserved’lands:of = 
oie the: public: domain: are bined’ in ‘such: isolated or: disconnected. tracts” so, 
“sof six. hundred: and: forty. acres::or more ‘as ‘not ‘to: justify. their. 


| indlusion: i in: any: grazing: district: to be: established. pursuant to: this ae 
Act, to: lease any.such: lands: to’ owners of lands: contiguous. thereto. ons 
for grazing: purposes, upon: application: therefor. by any such owner, 


= sand upon such terms:and conditions as the Secretary may ‘prescribe. — 


- Sge. 16. Nothing i inthis. Act: shall: be construed as. restricting. the. F i y 
3 respective: States) from: enforcing’ any. and. all statutes. enacted: for oe Ee 


a : ‘police: regulation, nor’ shall. ‘the police power: of the. respective. States 


ro. Hes. by: this: Act; impaired: ‘or “restricted, cand: all laws heretofore 


ee ensdétad: by::the respective: ‘States: or: any’ thiersof): or that. may: here=- —. 


| = : after: be. enacted as: emienede pet ear or * publics welfare; oat ‘at oe = ; 


. ie 
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7 : | all times: ae in: full. foros: and effect: ‘Provided. ssi: ‘That ia oe 
nothing. in this’ ‘section: shall: be. construed. as niting or # restricting | ae 


= ce: power and authority of the. United States. herga ak eae a me : 
oy es June.’ 28, 1984. en oe ee 


Sones 


"EXECUTIVE ORDER 


"WITHDRAWAL FOR CLASSIFICATION: or ALL PUBLIC ‘DAND IN 
Moe ee CERTAIN STATES | a Sr ena) 


"Wercmnas, ‘the. act Ge June 28, 1934 (ch. 868, 48 Stat. 1269), ae a 
- vides, among other things, for the ‘prevention Se injury tothe public = 
grazing lands by overgrazing and soil deterioration; ‘provides forthe 


ol orderly use, improvement and development. of stich lands; and. ‘pro- - a 


. vides for the. stabilization. of. the livestock: i industry dependent, Bpon | 
the public range ; and» - 


-Wurreas, in. furthera ance nae its purposes, ad. act provides for fhe. 


va! ereation: of grazing districts to include an. ageregate area of not more.” 


than eighty million acres: ‘of vacant, unreserved and unappropriated ee 
_. Jands from any part: of the public oman of the United States; pro- — 


vides: for the exchange of State owned: and. privately owned Tands: : 
for unreserved, surveyed. public lands of the United States; provides. i 


for the sale. of isolated: or disconnected tracts of the. public domain ; a ear. 
and provides for the leasing for grazing purposes. of. isolated: or | 


disconnected tracts of vacant, unreserved and: unappropriated lands | 
’ of the public domain; and: «Sad 


Wuureas, said act srovidos that the Pisadent of the. United States ma 


“may order. that. unappropriated _ public lands" be placed | ‘under — 


 national-forest administration if, in. 1 his: opinion, the Jand. be. best : kee 


o. pcapied, thereto; and. 7 Vy ae 


 Wuersas, said act. provides for’ the 1 use of public 1 land: for the ra oS 


‘ ! : conservation or propagation. of wild: life ; and . 


Wuernas, I find and declare that it is ‘necessary nie: ciety” ail 4 


| x “the: vacant, ‘anteserved and:.unappropriated lands of the public doses. 
: main within certain. States for the pUnpore of effective administration Ae, 


So o of the provisions of said. act; , | : eee 
Now, ‘THrrrrore, by. virtue of and’ heptane: to 6 the: authority’ weated eine 


. : int me: by. the. act. of June: 25, 1910 (ch. 421, 36. Stat. 847 )y as ‘amended oe we 
py the act: of August: 24. 1912 (ch. 869, 37 Stat. ‘497 ); and subject:to 


the conditions therein. expressed, iti ds ordered. that. all of the. vacant, a ae 


: _ unreserved and -unappropriated public land in the States of Arizona, oe 
: -. California, Colorado, Idaho, Montana,. Nevada, New, Mexico, North. = 2 ae 
os Dakota, Oregon, South Dakota, Utah and Wyoming. be, and it hereby Peg 
va dg, temporarily, withdrawn from. settlement, location, sale. or.entry, | Pet 
oe Pane reserved for classification, and pending, determination oF. the ea 
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i ase useful purpose to: sailhich: sacl ce may "be oie in + eoiieidarstin a oe 


of the: ‘provisions: of said:act:of June 28, 1984, ‘and for’ conservation: ca 
im and-development of natural resources.) Bee 5 3 

~The withdrawal. hereby effected i is caja to 5 ealatinngy ¥ wilid rhe. ree 

This order shall continue in. full force and -effect unless and aoe ek 


“revoked aa President ¢ or my act: of  Denaeete: ie 
| | Frannnn D. Roossvsun. 
10.4 he MM. EB. 8. T.. - 
| N ovember 26, 1884, 


"CONDITIONAL ‘DONATION “OF. LANDS” ‘FOR, SUBSISTENCE 
) a _HOMESTEADS » | 


“Opinion, June 28, 8h 
: ‘Supstetmtcnt” ‘Hommstimas—Donarzon. OF Lans" BY ‘Soke —Wam N Acoverasia. ss 
- BY THE Unrrep Srares. 7 | ee A ee ee 
The subsistence. hémesteads plan adopted “to” givé. effect to en 208 of | 


ee enre National . ‘Industrial. ‘Recovery: “Act . contemplates: . ultimate fee’. simple * 
2h title-in. the. homesteader, $0. that. lands donated by a: “State. to. the United = 


es 4, States, | to be used. for subsistence. homesteads: and ¢ = allied projects with: 
ee 4 : the, condition. subsequent that when ‘such use shall. cease, the lands shall) 
Oe, revert’ to the State, should not be accepted on. behalf: ‘of the United States, 


oO 'foR the: reason that: the’ condition’: ‘incorporated * ‘is:  TaeomANbIS, with 1 the ce 


es subsistence. homesteads. ae ; oe 


me Marcotp, ‘Solicitor: i : 


Three questions: srdpouiidéd by the Director of. Sitidisténiee ‘Home. - 


25 steads have been submitted to me for opinion. ~The. questions con- oan 


ne cern an enactment’ ‘of the ‘57th Legislature of the State of ‘Michigan | 
at an‘extra. session of. the legislature in in 1984 “GBill No. an which Js 
- the following language: a Se 


_whe governor of , the. state. of Michigan is. hereby authorized a ‘execute: a = 


quit-claim deed or deeds for and in behalf of the. state of Michigan, any. of. . a 


- departments, ‘institutions, ‘boards: and commissions, ‘in which the title to and. eee 


is’vested, conveying to the: ‘federal government: any. lands: SO held deemed ad- 


2 visable by: resolution of. the. state : ‘administrative: -poard: for. use by any” ‘depart-— ts 
 -ment.or, ‘bureau. of the: féderal. government: asa subsisten¢e homestead. project 
> Or projects. or for any allied pr oject or projects. under. the National Industriak 

: Recovery Act. Any. such deed or deeds shall contain a provision providing that “ae 


Pe the: lands: contained therein shall revert to the state of Michigan when the same | 


as : shall’ cease to be used: asa’ subsistence homestead pr oject or ‘projects or for any ya - 
- allied project: or pr ojects: under: the ‘National Industrial. ‘Recovery Act. a ore 


Tt appears. that by. virtue ‘of the authority’ vested i in ‘them iy this ie 


act: ‘the: ‘Governor of ‘Michigan’ and the State Administrative Board. ses 


z have indicated: their willingness to ‘convey certain: land, now. ‘owned. ea 


by the State, to the United States or to’ Federal ‘Subsistence’ Home- 


poo 


. steads Corporation.’ “Under these circumstances the Director of ‘Sub- 7 . : 7 


: sistence Homesteads ‘Inguires See 


ee a DECISIONS: OF THE DEPARTMENT oF THE, INTERIOR OP BAD 


1. eee hae the. State ‘of Michigan is now * valiany seized. in fee ot the is 


i. i aid Jands and should. execute a quitclaim deed to such. lands to the. Federal ‘ ie ae 


oo Government, will. the title so acquired be satisfactory? ae in 
oa cee Making. the same “assumptions: as. are stated in question 4 ‘will Federal 8 ee 
- Subsistence Homesteads. Corporation be warranted in expending. a large: sum -— 


of money in establishing a‘ subsistence homestead community in. the light of the. | 
following. sentence which appears in the said Act: “Any: such deéd or deeds shall 


. “contain, a provision. providing that the lands. ‘contained. therein ‘shall revert. to. - 


“the state of Michigan when the same shall cease to ‘pe used as a subsistence Bs 


7 homestead project or projects or for any, ‘allied a or. " projects under the 7 


Nationa] Industrial Recovery Act? - _ 

: 8. Again making’ the same, ‘aésuinptions ‘ as j in question i it appropriate resolu- oe 
_ tion: is. adopted by the Administrative’ Board, can title be taken. in. ‘the name | 

_.. of Federal Subsistence. Homesteads Comporation, or toust it be taken | in the.” - 
oe “name of the United States? ? ; oe Poet ke 


’ Questions 1 and 2, will be dgewercd. togother. . 


In view. of the provision in the quoted statute for. Renee of ‘the : — 7 


ny tet to the State of Michigan, it ‘becomes necessary to determine the | - % - : 
_.-eireumstances 1 under which ‘a subsistence homestead community ceases 
to be “a subsistence homestead project or any allied project underthe = = 


= ‘National Industrial. ‘Act eae - Section: 208 of the’ National. ‘Industrial - yet 
oan Recovery. “Act,. under. which ‘subsistence. homestead operations: are” ig 
- eondticted, provides for ‘ ‘making loans for and. otherwise aiding 7 ed 
; the purchase of subsistence’ homesteads ". (48 Stat. 195, 205). “From 


acs. this: language. it would seem that the association of the’ United. States. aes 

Oe af with’. any subsistence homestead community ‘and. the. status. of the. : 2 
ee community. asa project under the. National Industrial: Recovery: Act. ne 
; _ €ontinue: only until the United States is’ repaid such sums as it may: 
~-expend’to aid’ in the’ purchase of home sites for individual home-.. . | 


. » steaders.. Indeed, the Attorney General has indicated that the ‘acqui- ae 


oe 1988. 


~~ sition of. title to subsistence homestead. sites by the ‘United: States is. 


7 justifiable only as an intermediate step in a process by. which title. 


_ is to be vested in’ individual homesteaders.. See Opinion of the At-. ee 


- torney General, tendered to the: Secretary: of the Anterior, October _ 


NRT 


‘Tt: is iitidebstdod that een plang for’ ‘the’ develpmisnt: “OF wietee . 


ae sistence. homestead communities contemplate. the purchase of home _ 


as sites by” homesteaders under. deferred’ payment contracts. Some 20 


: oS or 25 years after a community i 1s settled the several homesteaders. will. | a 


ee obtain the unencumbered. fee to their homesteads free of any interest, 


~ eontrol ‘or supervision of the United States. ‘Tt seems clear that at 


2 this point land. acquired under the act in ‘question * would . revert to oe 
os the State of Michigan 4s On 3 


It is my opinion, ther etre, that » any ‘Gitie which: ihe ‘United ‘States 


= alight acquire under. the terms of the statute in question would. be un- P ; 
oe -eo-miarketable. pene. sole tet of ‘acquisition, namely, resale. to} in- © 
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aoe “question: hee 


| Marcon, Sclieitor.: i Pe Bee 





“dividual hoiiesteaders;: would be tinattainable:* |For this. reason | a 
al questions’ Vand 2 must'be answered i in the negative. a es 
This gonclusion, makes. unnecessary ary consideration of the third | a 





«Approved, ace 28, 1984:, 
“Oscar Li: OmAPMAN, a eS 
Assistant ‘Secretary. se ke 


ge a ega S 
iam Fege 


- Sort: EROSION SERVICE er. eee 


oe 2 ee ve ae a - Opinion, Sity 1h, 1985 oe We dene 


vs CoorseariE: AcRERMENT ‘Worn BerwrEn FARMERS | OR, ‘LANpownurs: 0. ) Hoip. oe oe 


- Back HARMLESS: By REASON or Damaces From PROsECE OPpRATIONS ON. THE * ty Bee 


‘Lan OF. ‘Erramr. ae . -_ P ae Br es ae vee ete 7 ae = a es ot it oe ae . PEE a ese ete he: ee Lie 





With. the. letter. of Jt une i “i984, ody. byt the’ First, se Reeiataht ee 


= ‘eae, there was. ‘transmitted. to the Chief. of. Operations, Soil, oe 


a. Erosion. Service, a draft of easement intended’ to be-used for securing — a 


right. of way. to: ‘construct, and. maintain drains and. ditches for 


2 collecting ¥ water, and discharging it it in connection with. a soil erosion a 


| in cock “ot the aay or. ice engaged i in. a Sie enterbeis | 


: contract, to, permis, ithe. construction. of soil. erosion works. and dose | 


the. construction, “operation, ‘and maintenance of the soil, ‘erosion = 


| project... . : 
> The. field officer of the Soil Brosion Service | at Stillwater, ‘Okla: 


Bide, 


or gafficients. ~The. form ‘has been ‘exatained’ and plainly | ‘sets forth the: 
3 requisites of. what seems. to be needed for a soil erosion project. eee 
22 tis prepared for acknowledgment by the landowners. who exectite ne 
the contract, and. ‘this; ‘permits .the | recording. of the instrument. ee 
Instruments of. this nature affecting real estate, should be fords Boos 


ae - : third part. 


2 In the. county. in. ‘which the. lands are situated. 


The form of contract, which has my approval i is. as s follows: : eee 8 Poe 


ee ee - Conrracr } 
os “This agreement ade and entered into this agg ie 
ee. ite Bo “by. and. between, ~----- Aes ia , and ann nora nay: bisband “-% 
on ta; and wife, of eee , Oklahoma, parties. ‘of the first: ‘part, cand. os 
eg? le eae: Mid ed, husband and wife, of pe ee oe 
| _ Oklahoma, parties of the second part, and ee ees and, 28 
aon husband and wife, of et es eee Oklahoma, parties, of the ae 


oe so "DECISIONS OF THE DEPARTMENT ‘OF THE’ INTERIOR 548. eS 


| Winiieara: ‘Whereas, nid parties of: the first part i are: thie: owners ae 


a the following described: real: property’ situated‘ in® fechae eae set See, 
a County, State of Oklahoma, to-wit: woeuecede bi. nde eo ae 
ee Whereas, said parties of the second partare the owners, of the » fol _ Rhgbsse 
oe lowing described real. ‘property: situated in: the’ County of oe a eo 
ce ae seule , State of Oklahoma, to-wit? Ie BS ‘and’ Ok oe 
aes, “AW evens}: said parties:of ‘the third: part arethe owhers/ot the tol ee 
eke lowing. described ‘real: “property : ‘situated ‘in’ ee Acai \Cotintyy Bede va, Os 
oe - State as Oklahoma, to- wit wae eee and”: ayy Patan = | | ° 
coos Whereas, itis Theeessary that’ there bé‘a’ ‘feutual: unidéiistanithirige be- eee 


teres, the’ parties’ to! this: contract: “in ‘pegard’ to the’ outlet for’ water : ae . 
which -will. necessarily: flow !in ‘or. _through the terrace’ ditches ‘to “be, ay 


a ~ constructed. on.the land_of-each. party-hereto, and~ pe et Me 
Whereas, the. parties. to- this. agreement have elitared. ‘thito- a. oo. oe 


operative’ ‘agreement with the: ‘Féderal Soil Erosion Service for the: a 


<.purpose-of. preventing. erosion. on-their-lands, and 


Whereas; said. agreement. contemplates the Coreen, of terrades,. ne 


baffles” and«like: dmproveinents, ‘which improvements must be con— 


structed. as: a unit. ‘on. the farms- “operated by the patios" to this. 
agreement, ' and. pee lieae Fe esata: Pe 





Whereas; thes ate! vicourlaind on ‘such. terraces: may. éverflow 


‘onto and. damage lands lying] below bye reason \ of the: failetven of se : 
battles: or ditches, and.” eee as Sea ee 
| Whereas, the: ere and: other improvements of ‘eid land. will: 


: = prevent erosion and add to the value: of the lands; ee Qo bees 


. Now, therefore, the: said:parties: to this. eontract, in, spidideration 


of, the. mutpal. henefits, that will inuté,to! all the. properties covered. ee 
_ by. this agreement, :do- hereby.; agreeithat each’ party.: may. discharge. 12 
- the: water - accumulating | ol: said: parties? ‘terraces: ‘onto!the:lands:of. > 


.. the, other: parties, but. only: through: the ébafflés and’ ditches: constructed _ 
- pursuant. to the: ‘cooperative: agreements. “withisthe: FE ederal Soil: Bro~ or 


“gion Service, and. each party. agrees not to place any obstruction or is 
: impediment. to the flow of such. ‘water. through the. portion Of: such. ee 
~~ pafiles and ‘ditches located, on. their. land, -and each’ party: further 


_ agrees to hold: ‘the other parties Taemicay from. any. damages. that. Aas 


may occur by reason of. the. construction | or maintenance of such =. 


. ~bafles or like improvements or that” may hereafter « occur: r by. reason, ge 


of any. failure of such: improvements, ee 


It is further agreed that all parties: to ne contract, -kiall repair, Coe 


ee replace: and maintain - jointly, and in ‘cooperation, all such. ditches, ay 
baffles, and other structures, or portions thereof, which dispose of = 
water falling on all. ‘properties: involved... The obligations’ of each= 2.00 
= Patty 2 in such t maintenance, , both 1 in cost of materials. and labor, shall oo ets ve 


ee Bhd : "DECISIONS. OF: THE: DEPARTMENT. OF. THE INTERIOR /_ Vol 


a be in. * cauniae. a re area. of their “respective lands. - draining a 
_ through such structures and: i is as follows : sile yar ars ae 


i.” Party ‘of the fitet part. —.uonie! REET Se. i ae 
. Party. of the. second part:.--.- ge oe BES Se Ne pe liens fet aa 
. Party of the third part. oN: se . 


“. Hach party to this contract may ‘ehiter. 1 upon he iad of the: ones ar 
= to repair such terraces, baffles,or other structures on said. land, and 


‘a place the same in @ condition. to care for the flow of; water as con- : 
- templated by this contract... : 3 ee 
This ‘contract. and. ‘agreement shail i binding. + upon the ‘heirs, ae 
se executors, administrators, and assigns: of the parties hereto, : = 


» Witness our: hands the: day. and: year first above mentioned: 


nc ae BS ee es oe are oe eee 


t.? oe Se oe eee ese in eee ee ee eee es : ue Ria 


Parties of the second: part: 


: ak ie oa eee : id =e . . i aiok Re : 
‘, Re RR SAE A ch OL nh Ae ars TEE Sa ee ek : 
Oe eGR Ee ema fe GL mes Ua hy REO SESS ERIS IN amar mM re Rane er poe @reee ayer eee eee a ee, hae 


wn nn oa en es pea "aed oa ae ot : 


om _ Parties . of. the third. Dart: 


Bran oF oa Consirr | oF ee SS, : 


Before me the undersigned, a: Notary Public’ in’ land for’: caid i. - 2 
County and: State, on: this: saSday of DR Perc aaa a - 193—, personally oh 


appeared Facee eae = ‘and: eee 2 Pisoni ‘and wife,  - 7 


Sp ee a ee and, weeny” aout husband: and: ‘wife, woes) and 


ae a es husband and: wife; to me known 'to be the identical x 
_..) - persons who: executed: the within: and: foregoing ‘instrument’ and : ee a 


_ acknowledged: to: me that. they executed the same as. their free: and 


ae eee act:and: deed, for: thei uses: and: ‘purposes ‘therein : ‘set: forth. a 


Witness my" hand and seal the day’ and. date: last above named. | ae 


ea a oe con SP BS asters eat ce 
eee Se Bee eae mn eee eee ee ee eee 


“Mye commission, n expires iat | 19. : 


Tt is my opinion. that. the form of cooperative contract, quoted is s 7 


. sufficient and well designe for the use e intended. | 
- Apptoved, July 14, 1934: - 
AG “Waurers, . ae 
| First. Assistant  Saoretary. 


-- Reererers, ‘Unrrep ee Ego. Orrices: 
= a, 1934, (48 Stat. 1185), which provides: 


“ae aa laws on any lands embraced’ within | any reservation. ceded to the: United : 
“States: by. the Indian tribes,.and has: paid for his -land ‘the sum. of: ‘at least: 
$1.25 per acre, shall, upon proof _ofysuch_ facts, if, otherwise qualified, : ‘be. en: 
titled to. the’ benefit: of: the: homestead. Jaw- ‘as: though’ such former. ‘entry. had” ES ean 
. not been*made; but the provisions. of this Act. shall ‘not apply. to: any. ‘person. eas 
who. has failed to- pay the. full” price for. his Former entry. “Or: whose. former. ee is 
- entry Was’ ¢ariceled for fraud: Prowided, That; ‘in thaking any new homestead. - 
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| SECOND ) HOMESTEAD ENTRIES, ACT. OF: JUNE a, 1934 a 


_[Cireular No 0. 1928) 


oh Crh God AOE pert 2 Sy ’ 
vA 


| Davarnscerr oF: TEE: ‘Lavrerior, 
Ps “Gunzrat Lanp Oieion 
 Washéngtoii, BD. ea) Jaily. 18; 1085 





Your attention i is directed. to the act’ o£ Gang arpa Tue: 


“That. hereafter any person: who: ‘has. heretofore: made: entry. aurer: the ‘home: 


entry as authorized, by. this. Acty.« oer: the.-prior, Similar. Acts: «of: Hebruary:: 20; Beech eine! 


1917, (39, Stat. 926), and: February. 25, 1925 °.(43 Stat. PBA) »- such; pace shall? 00 0) 
“not. include’ Any. | , all..t - vo 
| extinguished. - : 







and ‘to. Which Qe. ‘ine idi 





1omestead’ ‘entry pursu- 0 


Qa Ac person n claiming the’ right of: Seabieg 


eT ‘ety 


oes . Bat to the. provisions | of this ‘act ‘must’ fut thish' i! de escription’ of ‘the: Le - : i 
“land -included: in. his. perfected: entry: or: data:rom: which vit: canvbe 


# identified, and. he: must: state: that: he: paid - $k: DB: ‘or: More’: “per, indre 28 : 


. ia niore.” a Fis 
a ee to June 21, 1934, and unless. saigtieeer ten “proof. has. bee 


ie submitted. thereon. and the entire price: of, the land included. the ein 
oe “Has been ‘paid prior: to the date’ of the: ‘Bpulieatice, for. y nd try. 


on the: | Epphcation and’ will allow ‘the | BLP if ‘such, action. be 


~ for. the: traits: 
paid. | “TE. ‘the ‘former’ entry embraced’ tracts’ ‘appraised’ at. ae 
if BL 25 Pers acre: and, tracts < abpitied at 3 inore. than, ag 25. es a 


" but it: is not. necessary’ ‘that He! naling’ “thes ‘precise’ ee : 
















a te . “va 
TA 2t 33 












mire gs 


B.A second T entey i is snot “allowable't first ; Shey” was ioc. 





DE Tf ry ‘Stiethal ‘tract’ ‘Ties ‘within: your i district § you. egenai 





De a ie Bi i 


26. 7 peri ny ‘is’ seit to the benefits of hi ‘act! may 










| ol tomate ac, or “the stock. T 


tl 


raising. homestead 
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oe Coinpliiice? vith thé dai imist be ‘tiown as ough’ ie were. ream. 





eG original, entry. 


mo ee SG Tig’ act prohibits ae allowance: ot any agplidhtion to pee a o 
ors second. homestead | entry, thereunder, or: under the act of February: Maa 
“20, 1917 (89: Stat..926),-or. thé act. of February. 25, 1925 (43 Stat. ~~ 







yee - 962); if it: includes any. lend: to: which t the Indian title shall not we 
es been. fully extinguished, a 


Paes ee 


Fm w, Jo OBNSON, , Commissioner. Ree 





| “Ahi, J aly 18, iB! 
oe Finst “Aesistand Seoretary.: 











ee bran: ens ‘Sanes—CoNtmiacrs ‘WIT Txprins Constuvotion: 
po 





manifested. in. forming. them, and, once ascertained, the intention: of the . 


- in. order, that, the. major: burpose. may. not fail. ptt has ote wala ley, Yebe 


ae , ns ‘Trani Sazmk Conn cr: WITH ‘Locare Compans—Comsrnverton.” 
ae . HAS ‘provision: in. a contract. bétween' an: ‘Indian’ ‘tribe: and: a logging’ company : 
--required., that. pefore; reduction: eould;: be: ‘made: in the: stumpage: ‘price: 

"paid. to; the Indians, it, must, be. ‘established. that.. the. logging. fis’ being. 
conducted : m9 fat. ‘a loss: - Held, That by. the use ‘in. the contract, of. the words. 


4 oor is being ‘eonduetéd ” it Was. not intended | that ‘the means. of ‘proof: should. 












ee ‘conttact’ ‘iatist ‘be’ ‘viewed ‘and ‘interpreted with reference ‘to’ ‘the’ ‘nature ‘OF | 
7 the" ‘obligations’ ‘bet ween * the parties’ and: ‘the’ intention.’ ‘which ° ‘they have. eo, 


og patie must ; -be. given: reffecty, sacrificing,’ if: necessary, the. literal: meaning : a 


oe Sbe: limited‘ to logging: then’ and there actually: ‘being , performed; “put ‘that. oe 





DEY Rg g Es .2 


brits. 





ae would: be: permissible: to establish. by: other: means that" ‘logging’ could a 
: “not be. conducted ¢ on’ ‘the: Jand at a b Peoat unless a ‘reduction 1 was, made ee . 


eine of Tilia ‘A fairs. a. a  pedushon 4 in , stumpage prices oe 


‘ eee inden. its‘ contract for the. purchase _ of. timber on,.the.Antelope ~~~ 
: “Walley” Unit of the Klamath Indian. Reservation, ; you. have ‘requested = 











my opinion | as’ to. the. authority. of the, Commissioner ' ‘in, the premises, 
The’ contract was’ approved: by ‘the, Secretary. of, the. Interior. Om 


ee ~ Sépteniber 13, 1993. Tt provides for basic: prices of: $3. 75, -per,.thou-~ a 








— ~'sand.: feet of ‘yellow, pine, $1. 50 per - ‘thousand. feet: of, Douglas. fir 





: “prices” over ‘Successive | -three- -year periods: beginning “April. Ay -1928, 
aad under this, provision. the prices for the. ®: period: beginning April cca 











- and, incense cedar, and: 1b. per. thousand. feet, of all, other: “species; of 
| ‘The contract further. provides, for automatic: ‘increases In - 


ae ae *: DECISIONS oF THE ‘DEPARTMENT: OF THE “INTERIOR - Za we = 


can ihe species’ “ol limber: Fashtioniad: ae The: ‘Contenck: Fequites ou s aes 
minimum annual’ cuts! of timber, but under: authority” ‘conferred’ By 
the contract’ t the — has been ie from such annual neon poe te 





ae 





“indies divblveds? The: | 


Klamath: Traian: ‘Council, ‘howeveh, rofusdd a 


- to consent: to” ee reduction. In“price: ‘below’ $a ‘per ‘thotisand feet. tor ‘ ‘ 


-yellow | ‘pine. Ins myopinion’ of March: 30, 1984. ‘(see ‘page. 401)5 4 ae 
- was held: that’ the’ ‘act: of Maach +4; 1933; ‘did: not preclude: the: “Goa 
missioner of Indian: Affaits: from: ‘granting price reductions ‘pursuant ans 


to ree contract Provisions. EEreLOn i -conforinity ‘1 with ‘that mes 


-sioner of Indian Affair for velit under the following Provisions of s 
its. contract :: Ae (Ley cf py nse 3 “ae Seater ye Pee ee ma A OES 





- Upon’ ‘preséntation - ‘by ‘the’ ‘Purehaser’ e ‘detalied: ‘iltoriliitidn’ ‘supported ae 


“affidavits: by 'a: certified! ‘publi¢® accountant ‘and. by: the Purchaser,’ ‘showing: ‘that em 


the. logging :of ; the: ‘Said; ‘unit \is. being. ‘conducted : ‘at: a: loss, investigation will: ‘be- 


made -by. forest - officers; under, .the., ‘direction: of . the; Comrhissioner of; Indian... 


Affairs, for the, purpose; of ascertaining whether, under, existing. 5 market; condi- 
‘profit ! on: ‘the’ ‘operation: Tt! ‘such ‘investigation shall show: ‘to the satisfaction ‘of 7 
_the Commissioner. of: Indiaii: Affairs: that the ‘6peration’ will: ‘not,’ under efficient 
management, earn. a reasonable’ profit, he may, in his discretion, rélieve: the 
Purchaser: ‘from. any. ‘Portion or. all of the increase | in \ price.. over. the. original: 
tect: the Purchaser ‘from: serious ‘Loss’ on’ account of adverse ‘market conditions: 
‘Provided, That none. of ‘the’ stimpage rates’ ‘will ever be reduced below: the’ Prices: 
specified in ‘the’ contrict. ‘for’ ‘the period ending ‘March: 31; 1928"; and: thé Com- | 
missioner: shall; have. authority! to: ‘reimpose’ any: “part: or: all: of: the: ‘increase in) 


prices at any, time’ upon: siying: 1 Rotice to: the. -Purchaser,; subject: to. review: by ee ie 


» Seeretary, of the Intérior,. é 





~The foregoing. ake Saialy designed to: afford the: rab “ 


dy * : : rie “3 4 an pe 


~ chaser relief, from. the: automatic, Pelee increases: e during: periods: of ee 





as rife. 


“may. Se ins serious: epee 





"TO provide: thie mended relief, ‘the: Gon. . 


missioner. of. Indian Affairs, ds, given, authority - to:, scale: down: ‘the 


~ prevailing. contract. prices, to». BS low: :as.. the. basic: “prices; af: upon 
“investigation: by, forest. officers, under: his direction. it-appears-that — 


operations. on: the. unit: cannot, be, conducted. at: a eagonablet pr rofit ee 


with efficient, management. at. the. contract: prices. », But; the: ‘Corsini. | 


‘sioner’s., inyestigation,. is. tor, be. made. upon..the: ‘presentation. by. the a 
| purchaser of. information: n showing that logging; on: : the unit, eovered = 
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i “by. ee wontract: is s being: conducted: at. a toe ala: ‘hapetiy tise the 


ae principal: difficulty . in the present; case. No. logging. operations ee, 


— a _ being: conducted on. the. ——- Valley 3 Unit, eee the ecu | 


a ve pete) eninge Decanbor 31, 1988, on. oie private holdings adjoining a 
the: Antelope. Valley: Unit. ; The: company: claims. ‘that. the: private 


. - operations are-on. tracts: sufficiently like: the: Antelope: ‘Valley. Unit — a 


= = to.be.a fair indication. of prospective: costs-on the: Antelope: Valley. . : 
syn Te Unit. ‘The sole question. presented i 1s, whether the information so sub- 
Dae mitted. bythe Algoma Lumber. Compatiy’ may’ be. accepted by the 


a Commissioner. of. Indian: ‘Affairs: as a basis for. investigation and de- 


ea termination of. the. facts: as to whether: the company is. entitled to oe a 


ae relief. 


oe : The tetal | inteasee = requiring - presentation of: information. ae i 
‘ing loss. from logging the contract unit, standing. alone, would -de- » 
prive the Commissioner of authority to grant relief to the Algoma 


- . Lumber Company. from. excessive, price. increases. however. much. the | - 


‘company. might. otherwise. be..entitled. to. such, relief... But: particular 
_words may ‘not. be. isolatedly. considered: » The’ whole: contracts ‘must. 


‘be viewed and ie with reference to the nature’ ie the ob- ae 


: “hai fesbed in. Female then. Vadis. ‘States. ve - Stage. Co. “(99 U. S. 


414). As. stated, aby Mr. _ Tustice tiasion In: Cama Oo. a ee 5 Ab 
ee 94, 99) 5: ae ep cele ee an : : 


“We. ‘should Took ‘eatery’ to: ‘the, ‘stibstance of the. original ‘agreement + + * ; 


a as 5 contra- “listingulshed from its mere fost, in. order, that. we may, give, it a fair 





rave 


; And once: ‘dscortained; ‘thei crisuhon efi the: parties i “ust “be given a 

“ae aos sacrificing: if necessary’ ‘the. literal’ meaning in order. that’ ‘the : 
major purpose may not fail. See Serralles? Succession Vv: Esbri (200 es 
- UsS. 1085118) ; United States v. Stage Co: supra,’ ‘Ozawa v. United 


oe sae ; States (260: Us Si 178, 194) 5 United States: v. Arener (287 U: S. 470). ee 


. Viewing the: contract’ ‘provision. ‘under: ‘consideration ' as a whole, : ea all 


sya ve is'at once apparent: that’ the major. ‘purpose of ‘the’ parties: was'to 
- -eonfer: upon the. Commissioner ' ‘of ‘Indian’ Affairs’ authority. to Tee 
- lieve the purchaser from losses occasioned: ‘by: the conjunction of ade 2. 
wae verse. market: conditions: and ‘the. automatic’ price: ‘increases. “Tt is. oS 
oo incredible: that the- parties could. have: intended: to’ make'a’ ‘showing a 


‘actual loss: ‘upon. the: ‘particular ‘contract ‘tinit: acondition: ‘precedent oe 


: : to the granting of: réliéf. * So: to hold: would’ Be to give controlling : 
2 effect’ to: inapt: language of telative: ‘unimportance,. ‘with the result 
fo sae that: the ele PULD See: “of extending’ relief to the’ purchaser from sce 


oy OT “DECISIONS | oF. TEE ‘DEPARTMENT: OF THE INTERIOR B49 a 


“oldie price i ‘increases is s defedted:: This j 1s snot: i Benmieltbie: ‘iaee a 


_ the authorities cited aboye. ‘The condition precedent; tothe granting. = 
= of: relief. i is: that. the, Commissioner ‘of Indian. Affairs. shall. find: that: i 
the purchaser :i is-not able, with efficient management, toearnareason- 
able profiton the operation.” ‘This is to be determined, not from thé). | 


ee preliminary showing made by the purchaser, but. by. the ‘independent . = 
Investigation: to be made. under the direction of the,Commissioner. 9. = 


~~ Extensions of.time within which to operate having been 'made under — | oe 
te express authority: of the contract, ‘the information. presented by vo oe 


a ~ necessity, be taken. ‘Beni's sources. ‘other ‘thai operations on > thie. cone Cae 
tract unit. As it is ‘possible. for the Commissioner to ascertain with - ee ae 
oe reasonable certainty. the prospective costs. of ‘operations on the-unit: 9.02. 
ae from such other. comparable: sources, no. reason is seen- why informa- 
~~ tion of that nature may not be. accepted” as a basis for the Commis- te 


~~ sioner’s S. ‘investigation. “The obvious. purpose. of the contract pro- eS ee 


~.. vision was. to have before. the Commissioner - a prima facie showing | : 
| _ that. the purchaser j is entitled. to: relief, ‘and. in the absence of operas 22 


tions. on the contract unit, this. purpose will be satisfied equally as es 
vane well by. the -Presentabion: of. information. from. other: somapenele oe 3 
- Consiruitig: the conics: provision under sorididenntin: as a Fiat es een: 


hee and in: the light: of its obvious purpose, it is my opinion that the | ~~ oye 
oe statements. submitted: by: the: ‘Algoma. Lumber’ Company » of opera~ s - a 
tions on its private: holdings adjoining and comparable. to the Ante-- 


lope Valley Unit may be accepted by the Commissioner of Indian ae 

- Affairs as a basis. for investigation and’ determination of the facts 

as to whether the company is entitled to relief. The extent of the... ee 
relief, if any, to:be aaa 1S, of. oe a, matter for administrative Be 
ee - determination. ee : ea ee | a 


Approved, July 26, 1: 1984: 
ae AT, A. ‘Watters, ; 
| ~First Assistant Secretary. 





"ASSIGNMENTS oF INTERESTS IN OIL AND GAS PERMITS. ) oe 


© (Oirenlar No. 133i} 


-Derarmwent, OF- “THE feos . — : 
2 . GENERAL Lanp OrFice, | 


| Washington, D.. July 9 31, 1994. oe 


| Reorsrmns, ‘Usa ‘Soane ae. Orrices:) 0. 
Cad 10, 1984, the ‘Department: adopted and made effective: with: 


_ pecking permits ‘ander P paragraph YT i) of the regulations of Apa | fe 


| 550. "DECISIONS OF THE, DEPARTMENT OF. THE INTERIOR: e “(ol . 


4, 1989. 88. i D. 640, , 642), the following © rules of fadministeative on 


‘Practice: er are eee eee i ee Bale ear Sees 


3 cn “Assignments of’ royalty inter ast t in’ ‘permits shi. be. ‘approved oily a subject Te 
aig - ei the: condition : that: notwithstanding anything: in this; jassignment. to the con- — > 
trary, the assignee, shall have no right to,a° voice, in. and. no..yestige. of control. — 
| “over. prospecting, development, or production ‘operations. or. over disposal of: the.  & 

oil and gas ‘deposits: affected, but ‘shall take. and. hold’ only. a contingent right. ar 


be * to receive a: portion : of the oil ‘and’ gas or of the proceeds | derived from the diss 
posal of stich: deposits if and‘ when’ produced. with the sanction of the. Secretary 


: _ - of the. Interior.’ oe Royalty interests. so. limited: involve: no: ‘holding: or: ‘control of... 
a Jands. or deposits. within the: ‘meaning: of -section :27..of. the, leasing law of Feb- 


yuary 25, 1920 (44 Stat. 487), as amended and re- enacted ‘March 4, 1981 (46 oe 
... Stat. 1523), and owners thereof’ will riot be chargeable with acreage under. said haa s 


section. ‘Reservations: of: toyalty” interest in’ t permits shall. be ‘treated in: ‘like : 
_ manner. Posie i: eee Rr L : : 


es Assignmetts of ‘other than- royalty. tAieeest in. “permilts: ‘ghalk. Be as , 


; ‘only if effecting, a change of ownership of the entire. interest or an, undivided © _ 


7 x : _ partial interest: in the control of. operations under. permit affected. “Such ‘inter- 
ests ‘constitute holdings. and control. of lands and deposits within the meaning 


of’ section 27, ‘Supra, and will ‘be charged with’, acreage’ pro rae in “accordance : 
with. ‘the een or perenne seas ‘control: over: ahs viene and disposal On 


ee Broduetion.:; 


-ioglingty, t the Hadas a tnogaliy i initiraatis: ehethue vie csioral | 
| of assignments, or reserved by. the transferors of title to permits, will. 
not be recognized. as. having any voice ‘in. or- control: over ‘operations | 
. under the permits or disposal: of production: therefrom. :. Consent to 
' the stipulations. provided-by' the regulations: of April. 4, 1932; will, 

_. therefore, not be required as a a condition to » the chs eves ofa an foie . 

- ment of a royalty interest. Ce Se a! 2 
-.Give such publicity: to this: circular as: “may 1 be done without cost 

to the Government. a ee eer ae gr een earn 

a. | sige g | Axsomvmern oe 
~ —_ | ty a ee Acting Commissioner. 
© Approved J uly 8 31, 1984: ae “3 gi ghee Me Setar) Te 
| wT. A. “Waurers, tee at ue ene ee ae 
| ~First Assistant Seoretary. 


RELIEF OF WATER. ‘USERS oN TRRIGATION PROJECTS | OF. THE - 
_ RECLAMATION SERVICE—ACT. OF, MARCH 27, 1934, _ 


“Opinion, August Ay 1985 


-Ructamaition ‘Sunvice—InrigaTion Phosnors—Rairer OF Wares Usmes—Acrs oF 
“APRIL. L 1982, AND, Marcu 27, 1984—SraruTory INTERPRETATION. 7 a 
The: common object. of the acts: of: April’ Ay 1982;: and. “March: ot: 1984, being 
the: relief: of settlers OD; Reclamation, projects: by extending. the: Perioa of - 


construction and the two acts, be considered 4 in part materia. 


ea ee "DECISIONS, OF, THE: | DEPARTMENT. OF: EE INTERIOR 


; od 






2%, 1984 Statutory, DarBRRI TION ao aS an eae 


i é . 
res He! + cece re aa 
saat! 4, hie: ‘3 





ore, Recramanion " gmivde Iesioaaion 3 Prosnons—-Acrs OF Apna 4 1982, AND: am | 


ah construction ‘charees, ‘provides. ior ‘he c aefermert ‘of 4 ‘regular construc. , ere 


; o tion charges”, and a. charge ‘already: deferred as not a regular. construction Late ae 









: ae fea charge,’ it: does not’ ‘of: necessity ; follow" that’ “the’ “deferred. charges” cannot ce 


She further deferred : under the later ‘act ‘OF: ‘Marchi’ 2%, 1984) ‘enacted to* ox 
i tend: the. operation. of the: earlier acts Such: further: extension comes: STRESS 08 
. sonably- within, the: ‘scope. of: the, language, Hise all, Similar, charges 3 coming, due; 2" 


the | later act. ae 









= . _ for. the. year, 1984” v2 contained fi 
: Mareorn, Solicitor: ae 








 By-the act-of April ay 1932; ars ‘Stat. 5): divigation: ndiebeidtey ee 
ts @ ner -user's’ associations, ‘and: ‘individual. ‘water-right? applicants : Or a ay 
= entrymen: were granted: pe moratorium: On: the:payment: to: the: Bureau s 
of: Reclamation’ of the: coiistruction: charges fixed-in: their various: 00 
on ‘contracts. - In, that: moratorium | ib Was: “provided: that; cunder: certaiti 
7 conditions, the: 1931. charges and one-half of’ the'1932: ‘chargés should: See 
be deferred. and paid:as an additional installmeiit'to:be duéiand’pay: 
able one year after the due date. of. the last installment: prescribed - fleas 
~~ by. the repayment. contracts. . The, act. of. ‘March. 8, 1938.-(4% State. 090 
1497). authorized and: directed the: Secretary of the: Interior: 6 tere ee eae 


extend the provisions : of”. the: ‘moratorium: “relating: toi certain 





o charges coming: due for. 1931 and™ one- -hailf* of ‘certain’ charges’ dué- | 

: for 1982, in like manner. to. the. remaining ‘one-half of. ‘such. charges “ 
coming. due for, 1932-and to. all. of, similar charges. to, become due. 

for 1933. 2 ~The act: of March. OF, 1934 (48. Stat.;: 500),3 in substan-. co ee 

tially, similar terms,. extended the moratorium. to,‘ all. similar charges Hees 





coming due. for the. year 1934.” a 


at 


‘Under the terms of the. repavmidat contracts ed in Moareon 


a with several of the Reclamation. projects, the last: ‘regular. construc: = 


= “tion charge installment, became. due and. payable: during. the, “year. eS 
PE OBR. Under: the. ‘terms. of the. act. of: “April. 1,. 1932, SUPT, any, de- oe 
- ~ ferred installments will, become: due. and. payable during 1934, pomg ie 


Pn aw ene am RR He a Sa GR DR Oem tee ek ys Le GL Oe ee Yar ae he ace SZ Oe rr 


2 eee I have. basi ‘sales, smbethety in omy, opinion, the. pamnene sc 


7 of: those. deferred installments, Pay. be pean: deferred under, the. act eine? 





ay 


he ‘of March 27, 1934, supra.” 


_ Although the, 1932 act, oie only 3 ae the Acbeatioad of. « eraalag - 








a construction charges’ ” and although, a charge. already ‘deferred dee, 
not a regular. construction. ‘charge, it does ‘not necessarily, follow ‘that 6 8 
the deferred. charges . cannot be further deferred under’ the 19384 act. AS eS: 
_. “In that latter act.the. Secretary. of. the Interior 3 ds directed. ia to, extend ee 
i Apel Provisions ¢ of ‘the’ 2. act, of 1982, as s extended by. ‘the’ act, of 1938, A ee 









552 


DECISIONS: OF THE: ‘DEPARTMENT OF THE INTERIOR vel 


os as’ Felnia 6 dhs: ‘deferment of! “paiinent of ‘eertait: Gategs . i 
ae charges for. the years. 1981, 1982. and 1933, in like manner ‘to all... 


ee - similar. charges. coming: due: for the: “year 1934, ”. The’ use in’ ‘the : 
.. statute. of the word: Me “similar ’ Ae introduces: an: ambiguity. “Phe'com-- > 





a See monly. accepted” theaning of that word: 15 ‘nearly. corresponding; 
‘ resembling 1 in wnany, ‘Tespects; somewhat, like; having. a general like- | 
- oo mess,” (Webster’ S New. ‘International Dictionary). Under such. a ° 0. 


statute to permit. thé deferment ofa: charge’ already deferred, al- 


a interpretation imperative. 








of the three. moratory: statutes. discloses ‘no:clear. intent on the ‘part ve 


«definition: it is not. unreasonable: to. interpret. ‘the language: ‘of. the : 
of though - it is not. a. es regular: construction charge,” . Neither . is s that ; 


_.. For the purpose of: neecbelag U the  ainblgaity it is proper ts ion fo. 
~ the: intent of Congress: . An: examination of: the legislative . history ny 


nat Sof Congress concerning thedeferment of: charges. already. deferred. 
Seno Nor doés: it. indicate: the. intent with: which the. phrase: ° ‘similar ee 


vee : charges.” » was included. in’ the. 1934. act... Of doubtful ‘significance i isage? 
== the: fact: that. the. 1934. tatuty aed the e Senate with Pk the fol- ae 
Towing: discussion’: (ARES oe 7 


ein Mp. McKurtar.. Mr. President, will the Senator from Colorado. (tr. ‘Adam 
explain the bill? ea a 
MR. ADAMS, Mr. President): this: ‘bil Lis: ‘an extension’ of ies provisions’. “Of a 
a pill ‘passed in the. last’ ‘Congress,’ and: also. in. the preceding Congress, designed. 


a to give. temporary - relief to. settlers: on Reclamation ‘projects: $o as to enable 





oye them to defer the. payments of installments. ‘for an: additional: year. It" ‘does ae 


ee not carry an. appropriation, ‘and’ at does” not™ waive’ any’ installments. of pay 
oe ea ments.” ~ (Congressional: ‘Record, Volume 78, page. 2949.) ors | 


oe “Phe explanation given ‘by: ‘Senator’ Adams, and: ‘upon “which: h the: - 
ae Senate acted, indicates : a general purpose, to telieve the’ settlers: on. 


eae tor another year. OBE dbés not, ‘However ‘hesélve: the ‘ambiguity con a 


cerning’ payments ‘ ‘due under. a previous: deferinent. ° 


“To apply the statute. to the facts. which have been: prosesitol to eS ; - | 


os oS ins ‘the. absence of ‘a. direct: expression. ‘of ‘Congressional. intent con- 


a . eérning those facts, and i in’ ‘the: presence” ‘of ambiguity 1 in the language = - | 
ae of that statute, I mist fall back jbo the g general. canons: of piaclony . ee 





= ee to. es Uberally. Sa ed “Grier Ve. Kei eenan “(1983), 64 Fed. “9a. ie , z 
605; Camunas v. New York Po RS. 8! Co. (1919) 260 Fed. 40, 





ee kp There 


a tion | proj jects. 








tee. 10. ‘doubt’ that: all’ of thesé oratory statutes: are ‘remedial: a : 
oe having | a8 their Peptic, pak pees the relief. of settlers « on 1 Reclama- oe e 


“s sesolved 3 in ‘gaght manner as “to allow. ‘the most: compiles peliet ree a 


ee fod sistent with the ‘Provisions of the statute. Consequently, it 1s. my 
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: o Stair yesetvations, “jheluding’ Sista ‘Cotps stations. 


oot . ‘in addition to the regular: fees, commissions, and purchase price. of th e land, ‘pay, 
ce Ae fe ce B.'s = aoe ns Dearne ; a eelesca: ei 


: of the reservation 1S‘as. follows? Son es 







"opinion “that the. deferred payments fant di during’ 1934 Paty 
again be: deferred. oa Pe es ae 
_ Approved, ‘August’ L i, i984: 
_T. A. Waurus, | Boy ae dae 
First Assistant  Seortary. 
















oo ae Es se Se “Guamnay Tat cate i REE 
a | | Washington, dD. ey Avge f AOI. oe ee Be 


"og 


- Ruorsman, go. ‘lade aines Lice ARS TTS ak BE eo 
e By: Exeditive Order: No : 1131, dated: ee aniainy, 99, i 4995" pee mantic eee ae 
of military reservations i in: 1 the e Ternitorye of ‘Alaska; a sarin Sian Poe panes 








“the ert 5 of " Knile Aen a ae ee 
he's act. v of March pe - 









~ otherwise withdrawn: OF: cused for. ai public: purpose, ‘ins the Shera bryce of: “alaska! 
| have. ‘been. “Or may; be: placed, jhereafter, by: ‘order. ‘of he’: ‘President under, the: 
- dunisdiction, of the: ‘Secretary. of: the. ‘Tnterior. for: -disposition;. the Secretary. may. . 
“procéed to. cause. the. survey, ‘appraisal, and. ‘disposition of. such lands. or. any. 
~ portions ‘thereof: in ‘the manner. ‘provided by. ‘the. act: Of July 5, 1884 (Twenty: 
_ third. ‘Statutes. at. ‘Large, _ page’ 103), or the Seerétary may, ‘in his. discretion} 
~ direct: the: restoration: “Of” ‘such* ‘lands: er any: portions.. ‘thereof: tO “disposition a Ee 
2 . under. the, public -land. laws. applicable. to thé. Petritory: of, Alaska;:: »Promdedy oo 
That any. person. locating,: entering or acquiring. title; to: any. such, lands, ‘shall, Be : 








the, appraised price. of any: ‘improvements placed’ ‘thereon ‘by the’ G overnment.. 
“See. 2, That. ‘the ‘Secretary: of ‘the’ Interior’ As: ‘hereby’ ‘authorized’ to! ‘prescribe. 
all: mecessary: Tules’ and. ‘Tegulations: for. ‘administering: ‘the ‘provisions ‘of | “the 









“The public. Jand aevae tats been: extended’ over: this ‘resérvation. : 
phe in accordance: swith the official: _ of: Suivey’ ‘the’ Sescripsion: 


“sy! : 
Paom a Tae 








ee Sée. 26,8146 S14" 
vo See. 27,818 S14. 
Sug te Bee, 28, 814814” 
LE gee: 99, 816 8%, oe Ree 8 

cele) "99 66,"B2, AML Le a Ae 7 





vi Seg, BAT a 

: a - See. BB, Lots: a & 8 
J See.’ 86, Lot. ie ne scat a 
: The. Special Agent j in £ Chisipe. en ek that there: arenoim- 
ecg mcntalie on ‘the reservation and, recommended that: the tand: be _ 

mee ~ Festored: to the: public: domain. i Se eee 


ae _ DECISIONS’ OF. THE: DEPARTMENT: OF ‘THE, INTERIOR . ok ae 


By 4B, R 4Ww. s M, Alaska’ 
“ees, Dot b 


ae oe 2 Bee: 8, Lots-1, 3 4 NWy NEX, NWY, sW%, NW, ete cat. te oe ae 
See, 4, Lots, 2, 3,.4, NI4,NEY SEY. ; Pe ee 
oo) See. 5, Lots 1; 2, 8, 4, Nw Nii 
vee ae | Bee. 9, Lot 1 7 ay 
See, 10, Lot. 1 


_ 14.N,, RB. 4 W., ‘S. MM: eee a Se, 
See. 95, ‘Lot. 4 a Nee a 





See, 83, AIL. = oe cay . - | 












4x NEY, sw NEY, NW, NWw% swy eS e - 


“No withdrawals. are now of ae affecting Ghia dana ae 


es an en is accordingly hereby’: ordered). ‘pursuant to Public Resolution. ae 
: ae 85,,approved June 12, 1930. (46 Stat. 580), that, subject.to valid - 
rane > rights, the said lands’ shall be opened, under the terms and conditions... 
_.. of! stich: resolution . and: the: regulations issued thereunder, to entry 
ander .- any: public: land: law applicable.. to: the. ‘Territory. of: Alaska 
ec by qualified | ex- service. men for whose service: récognition is granted 
eos uby the: resolution, for:a: period, of 91: days beginning: withthe 35th 
a day. from. the. date, hereof,. _and. thereafter. to. appropriation by. the’... 
"publi generally, under. any. ‘applicable public! land: law... Applications ae 
— “by. ex+service men and: by: persons claiming preference right of entry © 


ae to that: of the’ soldier may. be. aaa ola heir the 20- aa | 














foe es Pa on: oon of the ‘gana ables may: bo. as on : : 
Pca - during’ the: 20-day: period: ‘prior to the date of restoration to general 
oe  abeationy and: Tappheitions s SO- ’ received’ will: be. treated as. though Gaee 


we a - a 7 E 


oe “You. will. ‘upon, pera hepeo? prepare a aoe ae “ihe restoration ae 
Pe foe the, information; of: the. ‘public, posting :a: copy: thereof-i in: your“. 
ots ie 6fhiee, and : you will give as much publicity thereto as possible, withs 
~~ oo a out: expense . to! the. Government, -by forwarding, a@ COpy. cof-the notice . ae 
“eo tg. the: post, office, nearest the Jand: for posting: therein, to the: clerks oe 
OB OF: courts of record i in’ the county, and. by: transmitting copies ‘of the 
Pe “notice. or an: item concerning the restoration. to: newspapers published. Phat 
cay, ve _ Rearest, the > land, being careful i in sending such item cel ates ne 


oe _ DECISIONS ° ‘OF THE: DEPARTMENT. oF. THE INTERIOR ee nie 


= lar: attention of the. publisher. to ‘the fact: that the niatter ig: sent. ad. eS 
_. news, and. that: ‘the. Government. will not be. responsible. for. the Cost. 053 


7 OF. any. publication. thereof, ,; ; Any item furnished - concerning” the. ee 


. restoration. should: state., that: all: inquiries: relative. thereto must. he. « E oi ‘ 
. addressed. to. your, office. You, will Brompély, Tap Ort your, coniplisner oh 


ee with these instructions.:: ea ; ale | 
: You will forward a copy ‘of5 your ee to ‘this “office jmmoediately.”: he ai 


ow upon issuance ‘thereof in ‘accordance: ae the requirements of: Cireular tt oat 


No. 985. epeteg pe GENRE ols ee 
| | os ) Shs Po cee fees | Awremanan: Fung, 


| Approved Aupiist-d 1, , 1984: 
Ts AL “Watrers, — oe 
| First: Assistant 1 Secretary. 


~ Memoranpom oF » Exexorve Daras 1 IN, + Anove Oxon | 


oe of Order: “August. 1, 1984:. ees : : 
‘Soldiers’. simultaneous + filing period from. Angust 1 16, 1934, to 3 
a September 4, 1984, inclusive. | 
_.. Soldiers’ ‘preference right period from September 5 5, 1934, to De- 
see: 4, 19384, inclusive. faped cs 
| eSimmultanéous: filing ‘period: for. the: public from, November. iB, 
1934, to December 4, 1934, inclusive. ? ‘ oe im 
“Land las to © general disposition: December 5, 1934, Sia 


"ALIENATION | OF. CHIPPEWA ALLOTTED LANDS. 
| nee Opinion; “August 8, 1984 
INDIAN Lanps—Onrerewa: “Atzo oTTRSS—ALIENATION, ‘BY. “Devisp—Appnovar Be 


-PaesipEnT—Ey¥ECT, 2 ke 


Acting. Commissioner. | ... - | 


An: Indian’s disposal . of: an: allotment by. wil is an. alienation. ‘within, ‘the aes 
Meaning of the. provisions: ‘contained. in ‘the. restricted feo. patents’ issued pe Saat ae 
gS the. Chippewa Indians’ ‘under the ‘Treaty ‘of ‘September 30,: 1854, and or : 

= approval: ‘of ‘stich’ wills, by: the President’ is effective to. remove all restric: Be oC Bs 


er, tions: ag gainst alienation: of. such | lands. in: ‘the. hands: of: ‘the. devisees. 


INDIAN Lanps-—CHippEw’ AtLottins—Acts | ‘OF: JUNE. 25; 1910, “AND: ) Pasavany ee 


14): 1913--ScoPE——APPROVAL oF ‘SECRETARY | ‘OF THE INTERIOR. 


is 2a “The' act! of Tune 25; 1910, ‘as. ‘amended: by. ‘the ‘Act Of! ‘February 14, 1918, 3, co. ke 


. requiring, among: ‘other things: ‘approval ‘by’ the™ Secretary’ of the Interior. oe 

| ; ae a will .of:.a, _Chippewa.. allottee: devising. lands held: ‘under a restricted. 2 aoe a 

| fee. patent. issued. ‘pursuant ; ‘to .the. Treaty: ‘of... September. 30,. 1854," deals. ae 

- only with Indians alive or. who might, thereafter, come. into. being, and a Pe 
contains: nothing, “express - ‘or, implied, indicating ‘intention tO embrace ce 


ee within its terms the’ will of" an Indian who died: Dae to: ‘its ‘enactment: 


: ‘Oprnton DISTINGUISHED. ae ‘ 3 i Oe at c 
» Solicitor’s opinion of October’ 29 ‘1021 48 ie D. 472) Gistinguished., - 


/ oe ane "DECISIONS - OF. THE ‘DEPARTMENT ‘OF! THR INTERIOR vor! a 


eee ote ane ere my ‘opinion as” sto! ywhiebier” a pyri: sxecuted: by. x a 
a Shaday’ or’ Edwin Green, as the sole heir “of J fosephi Green, Jr., a” 


a - decedsed. Chippewa allottee’ of the Bad River’ ‘Tndian‘ ‘Reservation’ aE 8 ’ 
oat Wisconsin; operated to'remove the réstrictions” against ‘alienation on ee 
- 80 acres of land: allotted to the deceased allottes’ ‘and’ described | ca re 





ae : the NIA NW1f Sec! 27, T. 47-N., Rig We i: eS 
The ‘allotment’ was. ‘wade’ wader the: ‘provisions Jom ‘the:  Besaty ae ae 


a “2! September 30, 1854, ‘between the United: States and. the Chippewa : : - 
~ Indians ‘of Take: Superior and the Mississippi (10 . Stat.. 1109). Arti- a 


< 3 cle“ TEE of: the treaty. conferred. authority upon. the President of. the - 


os United States to-issue patents to the Indians. for: the’lands allotted * 


tee thereunder with such. restrictions of the. power. ‘of alienation ashe 
may see’ fit to. impose.” In pursuance: of this-authority, a. patent | 
oy ~ issued on- Jt une 20, 1889, conveying | the. above- described land to. Joseph 
~ Green, Jr., “and. his heirs 3 in fee, ‘subject, ‘however, ‘to ‘the restriction 


oe that the allottee and his heirs “ shall not:sell, ledse,or'in any:‘manner 
alienate the-said: tract. without the. consent, of the ‘President: os oe | 


o. United States. 


~ - Phe! allottee: ‘died: Fébiiary 4, 1803, siniustinte} lending as’ hide sole: 
~ heir at law his father, Shaday, or Edwin: Green, a: ‘Chippewa Indian 


of the’ Bad River’ ‘Reservation.’ June * ‘Qs "1906, ‘Shaday) ‘or Edwin .. : 


Green executed: a will by which he: devised. the: land under considera- 
~~ tion in equal shares. to his: grandson; J oseph: E.Green, and-his grand- . 
daughter, Agnes E. Green. ‘The testator. died. April 8, 1909, and his 
-. will, ‘after. admission. to. probate. - in the. County, Court. of ‘Ashland. 

County, in 1918, was’ ‘presented to ‘and ‘approved’ by the ‘President 


~ of the United. States on :August 18, 1919: Dhis will, accor ding to a 
fe familiar. rule, became. effective on the. date ‘of the testator’ s° ‘death im 
_- 1909'and the subsequent approval of the President. related back and 


Any took effect as of that date. 
e “By. Section 2 of the act of June 25; 1910. (36 ‘Stat. 855," ‘as 5 dinayidad ‘ 


os : by. the act. of F ‘ebruary 14,. 1918. rex4 Stat, 678, 819), ‘Congress author- ’ 


7  fzed 3 any. person. [Indian]: over the.age ‘of; 21: "years. having any right, . » 
o». title:or! interest 'in- land held-under‘a: trust or: :other: patent. containing ee 
restrictions. against alienation, to; dispose. of the:same. by will. The =~. 
Aon “act. provides. thatno’ will so. executed | “ shall--be: valid or have. anys, 
.. force or. effect unless.-and until: it shall ‘have been approved by the _ 
a ca Secretary: of: the: Interior,”. and declares: that: the:! & approval OL the::* 4 
ee will. and the death: ‘of the: testator shall: not: ‘operate. to: terminate the oo ao 
ee waste or » restrictive 2 reharet a _ October 29, 1921, the Solicitor for this oe 


ret Wo, 


no peice of the treaty. of 1854, and ‘aled ‘that ae a will 1 did not a Z 


: = remove. the, restrictions agaust 9 alienation. . imposed. by. that. Areaty 


a “that the: Commissioner: of Indian 


a le “DECISIONS: ‘OF THE: : DEPARTMENT" OF THE: INTERIOR | 657 Bice eine. 


7 ; a (48: nee > “aay: oe a  ieddiing. of that: opinion, thiiivee? ite is oe 
‘apparent: that. the Solicitor was there dealing with’ wills executed: by 


“Indians who: died: ‘subsequenti to:the enactment of! the act of June 25,- ee 


: 7 : : » 1910, as: -amended,.and not: with: wills-of Indians: who! ‘died: testate at cid 2 
- -some:, prior date!: To: hold: that: the:statute. applies: to. this: Tatter.. 0 


class. of wills is:to. give. the statute. retroactive’ operations: ‘Retro- : 
active. laws are, not. favored, and unless: the, intention, that, ‘a statute 


= is. to. have. retroactive: operation, is. clearly: evidenced . an: the statute : ne : 
rand: its: purposes, Atewill: be: “presumed. that: it--was-enacted for-the = 


: future: and not: for: the: ‘past. White v. United States: (191° Us: ‘BABY; oe . 


Cameron v. United’ States” “(234 UL Ss. 710). “The ‘act ‘of June 25, 
e 1910, as amended, contains nothing eXPress or implied indicating. any _ 

be "intention, on; the part. of Congress. to,,embrace. within its terms. the oe 
wall of:an. Indian; who, died. prior::to. the:,enactment..; Lo: the.con-. 


_. trary, the: statute. deals only’- “with: persons: then: alive: or*who: might ee i : 
| “thereafter: ¢ come ‘into beitigs and ‘confers: upon. them the’ -atithority 


| ‘subject. to. the conditions. ‘prescribed. pee! obviously, excludes ‘from : | 
~ the. operation, of. the, statute:persons. not. then in: beings his: ee | 


As hereinbefore pointed ‘out, the will: of: Shaday or. ‘Bawin: Onsen 


| became effective on. the :date: of the..testator’s death, ‘An, 1909. . The. ~* 


SS effect of the will. and, the. “power. to. make iti are governed, and con- ee 


trolled. by. the Jaw. then. in..force. | There, “was. _then..no: statute. in 


existence. expressly. dealing with: the. making: of. wills: by. the. Chip- - 


_pewa Indians, but, it does, not, follow. that. there: was B. Tack. of testa- on 


mentary: ‘power... While it. has: ‘been. held, in .certain cases :that.an_ 


| Indian. was* without. the. “power. to. dispose of- his allotted. lands. ‘by - 
-will in the: absence. of. legislation, by. Congress. permitting it,. _such :. 


cases. are. without, application, here: because. based ‘upon: ‘statutes con- 


| taining an absolute. inhibition. against alienation; ‘SO. that. the. allottee - 


- was. unable, with, or: without approyal | of the President « or..the. Secre- ca 
“io0* tary of the Interior; to make any disposition, whatever. of his lands. a. 
Bee. United States Yv. Zane, a Ind. Ter. 185, ‘69° Ss. WwW. “g49- In. rE 


oe “House's Heirs, '132' Wig. 2125 Ta ylor® v. ‘Perko 935. US. 49. “The i. a 
- restrictions imposed. under. ‘authority. of the treaty of 1854 were. Nobo 


| "absolute... The. inhibition, extended. only. to. such forms of. alienation. pg ee 


2 agi failed. to receive. the: approval. of :the: President..of:the: United > 
.. States. “Under «the ‘well. settled rule that the word alienation” 
ube ~ indludés the disposition: of’ real: ‘state ‘by! will (Hayes ° VY, ‘Bariinger, ee 
168: Fed. DOT. (224) 3 it, appears to be! beyond question: ‘that the: allottee oe 
- sor his. oe could, make, a. ‘valid. testamentary. disporition, of. the a: 
i -allottee lands with the approval of, the: ‘President. . pe pala ten oe en 


Regarding’ the: effect: of the will-as removing ‘peste iétiomsg at a os oe 


hee oe ge 


ie ‘Affairs by letter: approved: by" the- OER 
ee Hist 2 Assistant aamers of t the Interior on. October 5, 1983, advised a fee 


B58 “DECISIONS OF THE. DEPARTMENT. or THE. INTERIOR LVol. 


ene: Superintendent of. the. Lac du: Flambeau; ‘Meoncy: that the: oer 


| : < proval of. the will of Shaday or Edwin Green. by the: President. of. os | 
.. + the United. States did not:operate to terminate the restrictions against — 


8 ‘alienation and that it-was the purpose to recover. ‘possession of the 7 


ee : land for ‘the devisees ‘through: a suit to-clear- title, if ‘such course . 
ES ets prove. to be: necessary- ‘The Comuiissioner. now states: ae Be 


ae “An ‘attack ‘upon the validity of conveyances: made’ ‘since ‘approval of the will i 
ee: in this case involves changing. an ‘administrative ’ ruling: ‘which has- been in | 


os effect; ‘it’ is: believed, ‘over. a period: of: 30- years’. ‘or: ‘more. . During that ‘period ? 


ite “Wwe: have: consistently. held. that. disposal of an allotment by: will: is an. alienation : | 
is within; the: meaning of: the provisions . contained. in: the; restricted fee patents - 


: me issued: ‘to the Chippewa" Indians. under the. treaty. of 1854, and that approval ene 


ea . restrictions against alienation of such lands: in the’ hands of the devisees. - 


7 of such wills by the, President: of the. United. States is effective. to remove - all 
oR CR. OF 


__- L No record has been kept:of the number of: Chippewa allotments. ‘which have — 
bien alienated. by, ‘wills approved. bythe: President. Jt, is safe to say,. ‘however, 


a -.there.. are. a. large number of such. wills: and. that. in most cases. the . devisees a 


— have: sold or encumbered: their. interests. ‘These. conveyances. have not Teceived 


. the approval of ‘the Department: OF. of ‘the’ President, for’ in the ‘few cases in 
; which. ‘the’ ‘instruments. of’ ‘conveyance have’ been’ ‘submitted for’ ‘approval : they. 
of have been returned to the parties - unapproved: with, the explanation’ that: ‘the ; 
restrictions | had been : removed: by: approval Of:a wills Bare se age 


: “Any: possible: doubt’ which might. otherwise: boast « as to 7 the: sound: 
ness of the’ administrative’ view referred to by the Commissioner of 
Indian Affairs ; appears to’be removed by’ the decision of the Supreme 
‘Court, of the: United States'in La Motte v. United States (254 U.S. 
BVO). “In'that’case ‘the: question of whether ‘a’ will’ made ‘under’ author- 
‘ity of Section: 8 ‘of the act of April 18, 1912 (37 Stat. 86), “by: ‘a meni- 
‘ber of the ‘Osage ’ Tribe: ‘of Indians ‘in’ ‘Oklahoma, devising his re- 
| stricted a allotted. “lands to incompetent, members of the tribe, conveyed 
‘ decided.” “There, 3 as ‘hete: ‘the: authorizing stathite was 5 silent’ as ‘to ‘the 
‘effect of ‘the will: upon ‘the restrictions. | ee that the restrictions - 


ee “were ‘rernoved, the court, said: 


This provision is: broadly, written, is in deena. applicable, ‘to, restricted. Facade 


: ae funds, , and enables. the ‘Indian to. dispose. of. all Or. any. part of his estate x 


‘by: will, ‘in’ “accordance: ‘with the state law, if his. will be: ‘approved by. the Sec- : 


‘retary; True} ‘it: does . not: ‘say: that: a: ‘disposal. ‘by: an’ ‘approved “will. ‘shall put : : 


- an. end: to: existing: restrictions; put ‘that: ‘is van: ‘admissible, ‘if. not: the. necessary, 


. “conclusion: from: its: words. After its. enactment: the. Secretary: ofthe Interior 
~ construed ; it. as having that. meaning, and: it,. was, administered accor di ngly in- es 


ao that department. up to. the time of this suit. And. that. Congress. intended. it. a wo 


ie E should’ have that meaning’ is: ‘at east inferable from a general act of the. next - 


session respecting wills by: Indian: allottees ‘and: ‘their’ ‘approval by the Secretary bs 


_-(¢. 55, 87 Stat. 678)’; for that act, while providing: that “thé approval of the | oe. 
will: and. the: ‘death: ‘of the : testator; shall not: ‘operate: to iterminate. the’ ‘trust. 


ap ais OF: restrictive: rperiog,’ 2 ‘ expressly. excepted ‘the: Osages from, its, Teach, ' pee | = 


rag ts 
ary 


= mud regard: them, as of sufficient, Ewelant to, 2 PH the ausetion at. TES. 


: Ls the will conveyed title to the devisees free: coin’ all:restrictions. -The - 


oe "poses, contains: the. following - provision : ee 














Bee 7s Pane "DECISIONS. OF THE | péPanreen OF THE: “UNTERIOR: BBO 





+ : ‘matters: Poerre were : Snot: pouene to: Sue attention: ‘of: the. ‘courts, en . 





es Dating, 207. Pac. 1, 998). oo ie a & ar | sy = 
Neither the will-of Sheday or : Rawin: Goan nor: ih: ; predidentaat ie 
aie approval thereof contains. any. provision: purporting: to preserve: the | 
"restrictions against. alienation... In::the :absence:: of: ‘such: ‘provision os 
“and-upon: authority: of the cases ‘just cited, itvis my:opinion that. 


--- administrative ruling of. October 5; 1938, es therefore; i in- eLrOr: mand a 
aoe should: be recalled and. vacated. fo cys sug ell yaaa ais 
“| Approved August 8, 1984: hoi be RueT due GE Eirias a 
| First Assistant Searcy. 


wy re ae ee as an _* . a ee a a ay dt cape 
ath ase ay a eee ha we al ee ae ae at aE deed eee See tat : : or : 


_ RESTORATION. oF LANDS FORMERLY: INDIAN, 0. ‘TRIBAL » ere 
. OWNERSHIP » aE f 





| Cinstruotions) 


_ Dupanineens ¢ or. "Tere, ‘ion, ap 
: A U.OF Espn J AFF: 








“3 Tas Coarseisiion nt OF Txbray ft : FAIRS” me 

ae To* ‘THe Sucrirary oF THE Tivioetén el 
“(Through the Commissioner of. the coal tahd omnes): os 

= "Section. 3 ‘of: the ‘Act. of June, 18, 1934 (48. Stat,,984), enacted, tas 
i conserve and develop. Indian. lands. ‘and - resources: and, for. other, Der, eines 











: cb ret ile: eae Se 
| The. Secretary of the. Interior,: if, he: shall find it ve bes in . the publie: ‘interdst; aoe wan 
| is. hereby. authorized . to. restore., to. tribal; ownership the Memaining. surplus. 
Jands of. any Indian reservation heretofore opened, or authorized to. he. opened aoe m 
| ‘to sale, ‘or’ “any ‘other’ ‘form of ‘disposal ‘by. ‘Presidential ‘proclamation, or. by cae. 
any ‘of: the’ ‘public. land’ Jaws. of ‘the’ United” ‘Stated “Provided, “however, “That. 
valid rights or claims of: any. persons: to. any: lands: So! withdrawn: existing. on. ae 
the date: of the withdrawal shall hot: be affected: by: this Act: Provided: further, > eee 
eons That this section : ‘shall not. apply. to’. Jjands ; within. ADY., reclamation, Project Een tas 
- + Reestotors authorized | in any Indian. reservation. eg ee eats 


tidy ss ae en Soe iaese ne Mes 














| . During the. early. ‘years. of our. ‘dealing with, the, Indians ae a - oe 
is eudtom: was.to have: ‘individual. or. combined, nations, ‘tribes, ‘or. bands ae Pee 
re relinquish. or: cede. tothe United: ‘States. large. areas, clatmed: by. them; oe 





Saas for: ‘which, there; was: usually. a cash. or..other. consideration, : and. ‘also : ae a 


at : the. setting apart.or reserving. of. certain. ‘lands within: such. ceded Se 
_ areas,.0r, atom Jands * belonging to ithe: > United, States: and located BP 








aa 560 DECISIONS OR) THE: DEPART MENS" OF. THE, INTERIOR - Boca as 


: reer : Phase: aenenoed: ‘jedds “phinéaitter: betaine ae een oe 


“reservation “of ’a tribe"'orbatid. Tn: this* ‘way’the ‘Indians lost all. - 


- Fdenitityasith: the’ ceded‘ ‘areas: ‘ahd. ‘their: rights. and interest therein a : : : 
. were recognized as having been completely: extinguishedi::In- many = 
BS - instances: ‘such: cessions;; taken: as. ‘a -whole,; embraced: practically, ce oa 


a of: ‘theilands now: COMprising: many: of the: States: ofthe: wéstzeriicK 
gue clan wears: following, for: reasons varying: on ‘the: “differant:tedatvas ae 
oe + Hodis, pértions? ‘of these diminished or: newly establishéd:reservations = 
"avére alsoiceded:to!the: United: States; the Indians réceiving from the = 


thas Government. indiew: ‘thereoft:a:éash ‘considération.‘and -other :beriefits. we 


oa Such. transactions were also. recognized: aS: carving: OF: separating: a” ee 
. certain, area _ from. a. » particular Diarra) operating. asy an: vextin- ee 


a of a , résexviltion ° were. further tadueade ‘aie Jinids erdliy separated: ae 


an eeeireaioa.: oF 


> from. a reservation V were no 10 longer 1 looked pen, as s being a » part of es : en oe 


pets oe TES Bingslad Up: i thé pe 6a of abisit: 1990; fat wlligh: tine. ne ee 
was: adopted. the: plan. of opening! tov entry, sale; ete., the lands.of =... 
oe reservations that were not: needed. for. allotment, the. Government ie 

: - taking over the: lands. only’: as trustee for the Indians. Under this. 


ay “plan the. Indians. were to-be credited. with. the proceeds only as the Pg : 





ae ela (Ash Sheep Compa. n 








BE auoh’ ‘action, eal mean, nthe, ‘withdrawal-i in 1 many. “States of. all ‘anda’ : 
ee now: available: for: entry: as: public domain. | ‘Such action. undoubtedly 7 
ee ee would: ‘aise. e-strong. opposition: 2 in _ thes vatious' $ Toealities eroded and... iy 











ee “lands > were: ‘sold, the United’ States. not to be bound to purchase any. ae 
eee portion ‘of the Tene ‘30. openéd, . “Undisposed: of lands of this class. 
remain the: property" ‘of the’ Indians until disposed. of. as provided. by 2: 
oe fj Vs United States, 252°U. S. 159). Such 
ors lands. are usually. referred ‘to ‘as ‘surplus lands. of. Indian reservations ee 
ee opened to public entry, and. ‘undoubtedly comprise the class of lands — oe 
Bron” “which * ‘restorations to: tribal: ‘ownership. are to be’ made under os 
“os. the said’ Section’ 3if in the public ‘interest. “It'can ‘safely be said’ that s. 
it would not be to the interest of the public to restore tothe Indians = 
mes eee 0 wndisposed'¢ or. publi’ lands ‘that at’ one time were in Indian: ‘owner- 
cae, Ba but afterwards became" ‘the’ eke of the’ United’ States by ee 


eee Tn connection with: this: Tae “abetibion’ ‘is:  Sivited ‘to’ ‘gation’ 16 : i 

ee “at the sameéiact, which siithopizes. ‘the forivation’ of ‘tribal | organiza- _ 

oe tions! aiid. providles that tribes ‘and: tfibal councils shill have: authority 
'... &to' prevent ithe: sale, disposition, “lease;’ oreheunibrani¢e’of tribal. 


ce “ands Ck RCA also to: ‘Section 18 ‘which ‘authorizes the Indians °~ a 






ABE OBI lary! reservation, ‘bya! votée/of-amajority of the adiilt Indians on ~ ae 
ae os thiés reservation; to éxclide theniselves “from. the: ‘operation ofthe 
eo. entire act, referendum election. for. such, = PUPp OR: to be: held. within os 


i BL "DECISIONS OF: THE DEPARTMENT. OF: THE. INTERIOR «661 gar oe 


4 = ae year after approval - the act. Ir, therefore; will, ies some: time = : ane 
>. before-it-is known definitely whether. the Indians of- any: ofthe’. reser= 


| vations’ will’ exclude’ ‘theniselves’ from operation under. the act, and — PAT Aa 
©) until tribal, organizations. can be. formed and thereafter ’ definitely : 


fon determine which ‘of the “ ‘opened ” Indian. reservation ‘lands still. - > 


co bet undisposed. of: should, be permanently restored to tribal, ‘ownership. : 


fas - Tribal. organizations should have a voice in ‘deciding which lands. Sat 


“should. be, withheld from, disposition. Itis understood from informal. : 


ee ~ Gnquiry 4 in-the: General Tand Office that, although there. are. “opened ? Te 


. lands on: various: ‘reservations, there:are only a very ‘Linitéde number 


a: of reservations where: Sales’ can’ ‘actually be made. Nevertheless, there in, 


i a possibility: that’ in: ‘the: tieantime some desirable undisposed of ia, ae 
“ opened ” ‘lands might be. entered. or filed upon by. non-Indians.and — 


2 &S dhereby: prevent. the: restoration. of such. lands to tribal ownership. en 
ei oe For this: reason, action’ should be promptly taken to: prevent, ‘for the oan. 
. ~ present, the further disposition of any of such lands. by public entry, 


ve “sale, or otherwise... ane methdtewal of this kind would be, e dnetaly of 


oe Toano 
a Fs Miywasona 
So pes Deer Creek ; 


ce ae a Grand Portage: or: 


at ON Nonna Dice. 





The - following “is- Be: “ist: ‘of ipeser'vatioris ee tad pee ne = 
| opened, the. Indians: to. receive the. proceeds of sale only:as: the; tracts ; 
are. disposed : ‘of: AS: a, matter. of: ‘convenience, citations: to. treaties, 
De agreement, Or: acts, under. which s such, . openings.’ ue occurred, “are, also 
furnished : eee cas i oe 


. Anwona’* Af E ORG Pee ee pO GSES aN BO aa = 
. San Carlos ca | Aareenment of reba & 25, 1896, ratified by a. 
Act. of June. Ho, 1896. 29. Stat. 88) 





“Basanti ADA ae ae ao 
Klamath’ Rives: LMC ae of Jane, i7, 1892. (27: Stat. 52). 
..Round Mallen: veut Le sie Agt of. f October: 1, 1890 96: Stat. 658). 
/ Patanstor i ae eae ee 
Se eee 


eee ree 


cas are of June. 15, 1880 yas Stat. 199).. 






“Coeur Alene ct E ‘ ket of June. 21, 1906. ct Stat, 888). 


| Bois: Hort 


ae po of Ca 14, “1889 OBS Stat. 643). oe a 
_ ., , Act of January 14, 1889 (25. Stat. 642). 0 are 


* "Fond du: Lae me oo of January. U4, 1889) o: (26. Stat: i682) a io 2 i eos 








ey ae - Pigeon; River. | 
oe White Oak Point ae “eget of January. 14, 1889 Bs Stat. 62). eats 
Sere Take" on ae 
"Montana ree 
“Flathéad uh See te ‘At’ of FApiil 2 33) “904 (33's Stat. 303). 
Fort Peck e ones. © \Aet'of May 30; 1908 (35' Stat: 558) 
Crow: fake eile ay pes uated) of. ApHil:2 27; 1004 (33: Stat. B52}, 








Fort Berthold 4c... At of June 1,,1910, G6: Stat, $55), 
- 182662—84—vor. 5486 





sc gaAet of Jamiiary. 14, 4889, 2 (25 Stat. BeMecki es Le 
Pot, Aetiof, January. 14) 1889. (25, Stat. 642). aha en 


ig: j f ewe hey | fe : aE Be e.g ue pat 
“+ as @.., , 


foots "DECISIONS: OF ‘THE DEPARTMENT or. THE INTERIOR : “VoL ee 


oe FECES te gates ar an - 


Nowra AND Sours sare es see Ad fe ee hee oe. 
Stems Rock Court Met: of a 20: 4908: 5 (8m! Stat: 48D) :- 
ee OF ae ets, ue of February : 14, 1913. BUF Stat. 679). 
aT _Oxtaou ta de Bee Crete 
: "Gage. & eee ae Act of June ur, 1910, (so Stat, 533); 
__ Kiowa, Comanche and — 
Apache a in as Seah Act of ine 5 , 1908 3 (Gt Stat. 218). 


* ea Dakota Smee ee eee 

~~" Cheyenne River | on Act Of ‘May 295 1908 (68 ‘Stat: 460). 
i Dower-Brule 2. Us cesta Act: of August’ 21, 1906: (84 ‘Stat.’ 124), 
: esr Pine Ridge: a ae - rp Act: of. May. 27,. 1910. (36 Stat. 440). 


| «21 Rosebud. eee - Egy eee TG a, Agreement,of. September 14,..1901, ‘uted oe oe 


pS te ik oat ee Wee es DCG OF, April: 23, 1904. (33: Stat. 294): 
owe Wet of March 2, 1907 (34,Stat. 1280).. 
aris i ok ad “ ere, Act: of f May 30,.1 1910 es Stat. 448): 

: Ura Bae ome Be ay, ne Me 
ee ere a ae one amended). 
: Waganvorox oe ee er ees : 
A etdlgt ee at e tees oe ‘1906 (34 Stat. 80)- 
_ Spokane ; ae Fog oa Act of. May 2 29, 1908: iF Stat. 408): 


rows Gee rat 





“Wind mae eae : = oo on -Aereoment ie April: cae : “1904; ‘ratified: ‘by ae 


‘Act of. ‘Mareh. 3, 1905: (33: Stat. 1016).: 


Ne a vanities of “ei platistion, it may be’ said’ that the Klamath River | 


, Reservation, mentioned in the list of reservations. herewith,” “WAS 


established by Executive Order of November. 16, 1855. The: surplus: 


lands: ‘were: ‘opened ” to’ settlement, entry and: purchase tinder the laws 
of the ‘United States: by’ ‘the “Act of June 17, 1892 (27. Stat. 52). 


a As a evasideration: for the lands so opened, thé: Indians: were to. 


receive’ allotments; : village sites, and $1.25 per. acre: ‘for: lands dis- 


posed _ ‘of to cetain, settlers, “Apparently the lands: within: this. 
a opened ’ ” pegervation : remaining ‘undisposed of. at: this tine are. Of 22 (3, 
the class. intended. for. withdrawal and. should. be. retained. from: dis- 7 os 
, position until their‘need ‘for Indian’ purposes has been investigated. yar 
vot JPhe' Ute lands of Colorado, the areas covered. by the Act‘of June 2 > 
Pe ees 1880: (BL Stat. 199), as ‘amended by. the Act of. July. 28, 1882008: 
8 oe (22. Stat. 178), were. deemed to be: ‘public lands of the. United: States — ie 
‘and subject to disposal as such. However, the landswere to be sold, i: coe 
" ae the proceeds to be first. applied to reimbursing the’ United: States for ae 
a expenses incurred in connection with administration of the act and. in 
the remainder to be. deposited in the ‘Treasury of the. United States 
for the benefit of the Indians. In view of this’ provision, such:of..: 


nn 


- Uintal and 2 Ouray oe off May: 2: 1902, 2. Stat. 263; ee 


. ~ these lands as.remain: undisposed: of are also looked. upon. as. being of : bie 


the ‘class:to. be. temporarily - withdrawn from: further. disposition, aS 
= proposéd, and, therefore, have been included in the above list. 2 
oo The Act of May 17, 1900 (81 Stat. 179), provided: for ftee ie a 
7 -steads for’ the: “benefit ‘of actual and bona: beck congo a aha : 


& Coa DECISIONS: ‘OF THE DEPARTMENT OF- THE: INTERION ne HOB6 


~ Gate sums: Sot: money. so -néléaged pon payment of: solleetion: ch it aa 


not released: would: have belonged: to an Indian tribe, weré’ tobe paid. a 
to such Indians-by the United States. It is, therefore, not intended 
as. that- this: withdrawal shall apply to any lands of this: class;whete the ~ 
oe Indians were reimbursed: bythe United States for the'value of such = 
o _ in‘accordance with the said Act of May 17, 1900 (81: Stat. 179). 


- “<Tf there are. lands on any of the. reservations. named, other than — wh 
the areas covered by the said citations, that were “ opened”, vand for 
’ which the: Indians’ receive the. proceeds -when.- disposed. of, it is. in: | a - ; 
tended that they be included in the withdrawal. Areas, within reat Gea 
an - larly authorized reclamation. projects | are to be excepted. © ie = | 
a) Tt as; therefore, recommended that all undisposed- of ie of the We 
a Indian reservations. named above that have been “opened”, or au- 
- thorized to be * opened ”, ” to sale, entry, or any other. form. of dis- 


| mn “posal under : the: public land laws, or which are ‘subject: to. mineral. coe a 


entry and disposal under: the - mining laws of: the United States, with | wo 


+ the: exception. of ,areas included. in reclamation: ‘projects, be. tem- 
a porarily w withdrawn. ; from, disposal of any. kind, subject, to. any. and 


- ~ alles existing - valid. i rights, until the matter of item permanent restora- | 


: tion, to. tribal, -ownership, as. authorized by. section 3. of the Act; of 
June 18, 1934, supra, can be: given appropriate. consideration. | The 


- jnitention 3 Is, to withdraw only. lands the proceeds: of which, if sold, 


would be, deposited | in the: ‘Treasury: of the, United . ‘States, for. ‘the ; 
benefit of the Indians. Th the event it is. found that: there’ are lands 

| of, other, reservations | that should. have. been included in. this: pro- 
| posed withdrawal, appropriate. recommendation will be made. to have 


eo the. withdrawal extended, to. embrace such: lands... : Aas ahi 
ae ere en JOnN, Conse, Commissioner, 


se eg Gaim Tans ‘Onna, Me 
: aahiagtn: D. C. , September To, 1934. 


There. are. ‘no reasons known to this Office why, the foregomg as : 


. oe : : recommendation. should, not i be: e-approved. 


FRED Ww. JC OHNEON, Commisioner. | 


«Approved as , recommended, 3, September 19, 19841: ee. ; - ee 


_ Haroun Li: Texas, © eee 


Secretary a. the Interior. aoe i oe “ 
SEE GN PAE te “Bureau ¢ OF » Tema ‘Asem : 
‘October 16, 1934. 


- eer OF THE p Iwreiion, (Phrough thie Connimissioner of fe ; -_ 


General Land Office) +. ; -— 
Under date of. September - 19 the beeets ge ae recom- . 


ee” mendation of this Office for the temporary withdrawal of vacant. and : 


Paes undisposed-of ao on various: Indian reservations | that haa. ‘peen 7. 


a “564 "DECISIONS oF. THE DEPARTMENT. OF. THE INTERIOR | ce “Vol: 
ag 78 opened 9, std ‘public: entey: ‘ort other: dippicaition; ‘eueaptinin’s areas: re no 
“ eluded. in reclamation proj jects, until the question: of their: permanent d 
~ reservation, for. tribal purposes, as authorized. by. section, 3 :of:the 
Pre Indian: Reorganization. Act of. June: AS; 1984. _ Nou, seated 
: a Congress) , could; be. appropriately considered... J Spey eee hoe ; : 
| <2 “Tt: has; since: been. ascertained that':there are- opened? 2, lands: ate a 
. Dhees’ additional. reservations that should have been: inended:i ant ni the ee 
‘ _ order; as follows: ~ ht ae ae : oe EE ee aie te 


ee Hs) ent we ge 2, Bee Rite RY sare rae 
nok ee erie Bee | Sey ie rae ‘ Sr eg? in ees va del gos 
. mee - Beat” wy 2 . Soe i © . 3 78 ae oe . Rett ah che ee 


“Missoni oe eee eis 
White waxth! re Re ees “Act of! January 14 1880" 
SORTATOMA: ce CepueP, pe pdrnddia 20s bey eg OS 
_, Wichita. as ee oe eee Act. of ‘March, 2, “1895. i. fae 
* Oamton ee : ce ee te es ee oe. a8 
“Umatilla jt ife aba Gee ak ee es ot Math: 3 1885" 
; Wen Pingo cap elect (28: Stat., 840-842) ) 








Be cape ge RE we 


is final Tieperition to be made thereof. 


ao 


as Hee ee poe ohana Tianib. Carne 
AMONG 23 Vee Washington, D. Cy October 22, 198}. 


cee are no reasons: appearing. int the: records. of this. Office, oh | . a 


ea the foregoing t recornmendation should not be. approved. .. 


_ Frep We Jonson, ¢ Conumissioner. 7 


_ Approved as: . recommended, November 2,, 1984: 
De SA, Waurers, 
Acting Secretary of the I nterion. 





Re op a ect eae, hee a, 
eee AL Te Bove ig SHES OI ary. aus te 
z4 eee ee eran ie 


S Betatiacin a ee (25, Stat. 642): ae - 


r ee is ‘feconititided that ais ondek ér t Septombei! 19, 1934; be! aigéndéd | — o 
E to: includé vacant and unsold ; areas on n the “ See "portions of these pes ie 

_ three: reservations. tee ae Poe: ey se 

In said order of September 1 19, no ‘mention \ was made of ‘townsites oo 


ot; by ‘the Tndiags “ONS to thiose: fowtisites’ “hse have. haketotuie. been ee 
ve completely sold out, it was not intended that such order should.apply, a 
but as to those, ‘townsites: any part: ‘of which remains unsold within 

such | areas, it is hereby. recommended that said order of September aa 
: : ‘19, "1934, ‘and this’ ‘supplemental’ order, “be: construed to apply tothe. - 7 

ng extent GE temporarily withholding fron other disposition ‘ any‘unsold 9 | 

> Jots or portions of ‘any such townsites until further investigation Can eee 

5 326 had and. specific recommendations made j in each i instance ¢ as to the. tN col 


ON BAY | DECISIONS: ‘OF THE: ‘DEPARTMENT: OF THE “INTHRIOR 665 ert 


veo ia a eF Gok, Beare : eC ee aa “ oe 

Scragr / Paar, keer a ec ee ee ers eRe AG RS aka beeen Gop Sieh. <3 rat on 

aa 0 € Te bea ae UF OFT v E- DAY’ Ww EEK My age ee eat Bad, 2 ders ee 

ECR ey ie es tar ee ae ee Le re = Saeed tar rad ie ee eA Sas eC ee ee ee oh 3. 
ee TDs Plfe 28 6 Be ee aed fhe Pie sg Beant aad SP ae Bs 





Opinion, August 10, 1985. 


ee ar eae ee eae 2 es ae eGo. eth. daly ge ecw’ 
ae Raa ee BEES ot LF SP ae pine fl ‘ 


-Febnitat. EMPLOYERS" IN -WAsnineton—Five-Day ‘Waex—Dipsnrmenr or’ cry ee ee 
INTERIOR: -AND: Pustic Works: ADMINISTRATION—AOTS: ‘oF ‘MARoH 15;! "1898, en ee 


AND MarcH; Oy 1981. ae ce : Oa Tae wet eRe Se fas rk ae ao! rey vein ee 


“Congress having fixed: the: minimum one of: ‘labor per day; for eihployees. fae : ae 
= _ the, executive ,departments in’ Washington at, not: less.than.seven, hours 
: - . per day,. except. employees. whose. compensation. is. determined Dy. ‘special Ree 
| mead wage-fixing | ‘authorities, ‘and ‘declared that’ service shall ‘be required each 
“Gay except Sundays and days declared ‘public holidays, there is no'authority. © 
3 es law: for. elimination: Of Saturday: as a ‘partial. ‘workday: ‘by’ ‘adding tothe ext | 

‘ other: workdays: the. four Hours. Of: service. Required by: the: act: of March He =. 


ce. . “ 8, 1981, rey -~ Pot eds ok es eae ar 
| Mancow, § Solécitor: He eee es 


tg ee A? ae eee wii Bicags ae z. 4 Sree Nee 
Bp aa EOP SRR Rea al oe an VS, Fee CSE 


Reference -is: “made. to. the one oe Mr. ao K. Burtew, fae 

ae Administrative: Assistant; dated oJ uly 2. 1934, requesting: advice''on J ee 
~ the. question whether the: Secretary. of the- Tritenior has authority to. 

declare a ‘five- day week ‘for: employees in. the Departinent,. of fhe = 


y adding he: four: hours fox Saturday ts the preceding five days. 
» Section § 29, , Title 3, United States: Code, reads ¢ as s follows: 


| - ‘interest of: ‘the ‘public: ‘serv ice,. ‘to. require Of ‘all’ ‘clerks ‘and. ‘other employees, ‘of 


whatever grade. or class, in their respective. departments, not ‘less: ‘than seven 
hours of labor’ each day, except Suudays and: ‘days. declared: public. holidays. by 


~ law or Executive or der. The heads of the. departments may, ‘by special. order, - ae 


- stating the reason; further extend the. hours of any. ‘clerk ‘or. ‘employee. in their 


departments, respectively ; ae in ease’ ot! an extension” it shall ‘be: — oo 


; additional compensation. fi ee . | oe 
iG It will be noted, that s service is s required ¢ each h day except Sundays : 
and holidays. ~ ae ee 
. The: act. of Naren 3, 1981" ad Stat: 1482, ‘sec. 260, Title 5, U s. : 


a _ Code; Supp. 4); declares. that: four ‘hours, ‘exclusive. of time’ for. 


| "luncheon, shall constitute a. day’s work on ‘Saturdays throughout i - | 
the -year, with! pay ‘or'earnings for the day the same'as’on other 
ta days when. full time 1 is s worked, for all civil employees ¢ of the ‘Federal oa 


er a) 


Bove 


phe act on Mardi: By. 4938 (aT Stat. 1516, sec, ‘96h; “Title 3 U: Be ee 


Gib Supp. 1), authorizes the. ‘Kaministrator’ of. Veterans’ “Affairs oe o “ 
Seon BO: except certain. ‘classes. of. his employees. from. the. Saturday. half-— a: 
io holiday. provision,. and. in ‘such case, a ‘seven hours: shall. coneatite oe 


ae 8 workday. on: Saturday.” 3 a a ee ee ar 
‘In the ‘above’ provisions ot fees Coie his fixed the’ minimum . tee 


: Shon of labor: per day for each day except Sundays and legal holi- ee 
~-days.. It is also provided that if. the hours. a extended - at. t. shall ae wee 


sore: without, additional | compensation.” 


oS ee eet ‘DECISIONS OF: THE. DEPARTMENT: OF: THE. INTERIOR. acd ae 


as oe cases. Phen: tie employée Is: entitled to ‘the ‘Satucday. aa i : 
| ‘holiday, but for special public reasons the services ofsuch employee = 


: i cannot be spared, he shall.be entitled to an equal shortening of the : 
ge ts workday. on.some’ other. day. There. is.no provision: for. shitting: the. a 


ibs required four’ hours: of. Saturday: service to other: workdays. : Ete 
Therefore, I am of the opinion that there i is: no: authority of law Se 


: - for the elimination‘of Saturday. as a partial workday: by: adding the | 


| F required four hours of service’ to other workdays, except as ‘regards Nia Se 


< such. employees as come within. the purview of section 23 of. the act» < 


‘ane of March 28, 1934. (Public 141 — 73d. Congress), which fixes a forty- - 


hour week « “for the several. trades and occupations” 2, where the com- © 


pensation is fixed by. wage boards or other -wage-fixing authorities. 
z With respect to the latter class of —— mae ont aplemed socal | 
ale, in his decision of April 6, 1934, held: nie 2 


of the 40. hours are distributed over ‘5 days of the week: ‘ouily, he seliidey.” 


a8 ‘half-holiday. law becomes - ‘inoperative : and: the administrative Office: may,.. due © 


to the. exigencies . of, the. Service, inelude. Saturday: as. one of. the* a working : 
days of the week. either : as to. individual employees, groups of. employees, or 


| ‘the entire ‘force. — is 


As regards. this pre ‘of ‘saplovees, cee ae es es are: » put ae 
ona weekly basis, rather than. a daily. basis, and a. five- day week may 
be fixed for them. A separate opinion: has. been prepared dealing 
with this. class. of amployees 4 in. | Tesponise.t to. a. request, from the Na- . 
~~ tional. Park. Service.* oF 3 ete eh Bae Rae | ” 


Approved, August: 10, 1984 


_ Harorp, L. Icxzs, Laat or ee 
< Heoretary. ak the Interior, Sere ee 


| SUBSISTENCE ‘HOMESTEAD ‘COMMUNITIES ‘WITHIN: t RECLAMA. 7 
TION AREAS | eo. 


Opinion, August th 108." 


Suusistencu. ‘Hoamemnins Wire: ‘Rmoiascanron Promére.-Pupenati: Sussrsr Be 3 
a _ENCE | -Homestwaps : Conronamion—Ructamarion, Acr— Corporate. Conraor pe as 


AND. GovERN MENTAL ConTRoL. oe : 


- tit, : 


~The Federal. Subsistence Homesteads Corporation, ‘being wholly financed dand. age iee 
oe “contr olled. by the. United States Government. and. serving. ho function other &, tee 
Fe hh than aiding in the purchase of subsistence homesteads’ by individuals as. se 
ee ‘provided by: section: ‘208 of the National Recovery: Act, does. not. fall within ~~ - 
, 3 the eategory of: corporations which’ it was -the ‘intention: “of Congress ‘should we 
- be barred. from acquiring or controlling lands’ ‘within: Reclamation’ projects, oo 7 a 
_. Ror: does the: statutory. limitation of individual, holdings to 160. acres apply = ae 


= RE 


a ‘to. such a corporation... ae 


ie See ‘Opinio ‘of Solicitors, eG 9: 1084 (mi S77ATy. Fe Be 


oe oe "DECISIONS, OF THE. ‘DEPARTMENT OF THE INTERIOR 567 ae 


= - Manor, Solicitors. 


For ‘the: establishment: of: a : dubaistenes Honietea corimunity: in. ii 


be tk aay Federal: ‘Subsistence: Homesteads Corporation : ‘proposes: to. - rane 


_” -purchase : from:: “private proprietors. land: and: appurtenant: ‘water a: 
rights within the area: of a Reclamation project.: In this:connection 
the ‘corporation has: inquired whether: its. ‘corporate: status.or. the . 

facet that the. proposed purchase: is of greater area:than 160: acres 


-. avi make’ the enterprise’ a violation. of the:1 reclamation law. . : _ This a 


— inguity has’ ‘been: referred: tome for: ‘opinion. © 1. 6 rot —- 
BP Material: provisions oft the Reclamation: » Taw 3 are. In: the following ao 


“oe péee: 8722) © 


at Sas 
Be ‘ 


‘2 language: ar 





“The right to the. use. OF water déqiiired. mde. ‘the provisions of the yedlaniaz Ree 


“ae ‘tion law. shall be: appurtenant’ to the land-irrigated, and'beneficial use’ shall ‘be. a 


the’ basis, the: measure,’ ‘and: ithe. limit: of. the. right. - tee Stat: 390; AB: vu. ‘S.. C., 


No. right to the: use, of water Sor Tana in n private Gnnceship shall’ be sold for _. 


| a tract. exceeding one. hundred and ‘sixty. acres to any. ‘one. landowner, and no - 


~ sguich: sale shall be made to any landowner ‘unless he be an actual bond fide 
| resident on! ‘such land; ‘or: occupant. thereof residing in the: neighborhood of said 
i -. Jand; and no. such: ‘right. shall. permanently attach. until. all payments therefor 
a ‘are: umade.. (82: Stat. 3889, 43.0.8: C., sec. 481.) : Dale ioe 

os No person. shall. at. any. one time or: in. any manner, except : as: hereinafter 


is otherwise ‘provided, acquire, own,. or. ‘hold ‘irrigable’ land for which entry’ or 


~~ -water-right' application. shall have ‘been’ ‘made’ under the’ said’ reclamation’ law, 


'. before’ final! payibent’ in full “of all installments ‘of: building and betterment 
charges shall have been. made on account: of such land in excess. of. one: farm 
cs anit: as fixed. by: the. Secretary: of. the Interior as the limit. of. area: per. entry 
SOL public land or: per. single. ownership of private Jand for. which a, water right - 
may: be purchased. respectively, nor. in, any case in excess of one hundred and. 


Jurisdiction. . BT. Stat, 266, 43. U. < ios ‘See. 544.).. 


. : sixty acres, nor. ‘shail water. be furnishes ‘under said law nor ‘a water : right : 


~ gold: or recognized ‘for: such excess} ae “and: every” “excess: holding: pro- 
See hibited as: aforesaid ‘shall. be. forfeited : to. ithe United | States - by: proceedings > 
or instituted. by. ‘the Attorney General for. that purpose. in: any. court, of isombetent: ae 


its ayn Sie oaths stat go" a 
Sepia hie ts 


The ‘several provisions of. the: statute eet ‘entry ” > upon as 


= and within a Reclamation. project are not. applicable here. since the 


| | : + tracted m. question. are 1n private. ownership. iy . 
ee Lis addition to. the. language of the statute ‘two: Tintin 2 
a “rulings concerning’ corporate ownership are to be considered. On | 


June: 11, 1918, ;the, Secretary: of:the. Interior issued formal: dnstruc-— 


‘ ca tions. that: applications of. corporations for. water: rights: on: ‘Reclama- . : - | . Z 
«tion projects | should not be allowed. (44 L. D. 250. yo The Secre- 


s tary, stated: “that Congress ‘did ‘not: intend ‘that these Reclamation: a: 


 Jands, upon. which. the. Government is expending . the. money. of: call” ee, 
> the people, should. be. the. subject. of corporate. control, . These. lands 


2s are. to. he. the, homes, of, families.” Pas a. ubseqment. 2 instruction . an 


ia Ten rere er oi) 


A. 


: a ‘charitable and. ‘leemosynary. corporations.” : ce Ls De aL) 


: 568 | “DECISIONS. ‘OF: THE DEPARTMENT OF THE: INTERIOR “oven, 


“The : answer to ae entire riiatter inder considesatiotts is determined aoe a 


| toe by: ‘the: fact that: Federal. ‘Subsistence: Homesteads: Corpor ationis. an 
JnitedStates;and 





7 agency: wholly: financed: and controlled: by: the: Ux 


> serving: mo: function other: than ‘ & aiding: in the: ‘purchase. ‘of. abuse ee 


- -enee: homesteads.” as provided in Section 20% ofthe. National Indus: o 


_ trial:Act. It is an-established rile of construction: that general limi-.. a 


a , tations: ino: statute, although. operative: on all. private: ‘persons; - doe : 
oe aot restrict. the: sovereign. Dollars: Savings: Bankiv: United. States, oe 
; “on Wall. . 227° au 8. aa etd insted Statesim: Barret 20. Wall. a 


FReea oF 


ae Bree and, ‘heroforé; ‘need. nt ‘be: ‘restricted, in: area. or ane 


| by : ‘daglared: policy: against: corporate holdings: 


Iti Is ‘significant that one of the quoted. sections p the Reclama: 


fie he aninsitans at private persons a ap forteiture to oe "United | : S 


os States. a. penalty.for, excessive holdings... Moreover}. the. plain. puree 
me pose: of: limiting’ individual holdings: and prohibiting corporate. BGs Eon 
quisitions. is to assure distribution: of the’ ‘benefits’ of teclaniation 


a among: a ‘large number’ ‘of families, each, Holding. not. more. than’ an 


oe economically. adequate - farm unit. - It. 1S, this, very. purpose. which : 
-is.served:; by.a temporary holding’. of a. consolidated tract, by. Mederal. ae 


: Subsistence: ‘Homesteads: Corporation. iF AGE . 


- Upon’ the: ‘whole case ‘it is clear’ beyond need For’ extended: pipes 


ee sion. ‘that the ‘Reclamation Taw does. not. prevent: EF ederal: Subsist- as 


ence. “Homesteads.. ‘Corporation. from . ‘acquiring. title to. and. water). : 
- tights;for; so.much;.Jand as may be needed. for a, ssubsistence home: a 


i stead: ‘project within’ a Reclamation district:::. It is: ‘unnecessary ‘tos oe 
- decide’ under’: ‘what ‘circumstances : ‘or’ to’ what. extent’ ‘private. acquisi- : 


: “Hons are restricted by the meee) sections of the Reclamation, Law. vo 


“Approved, ‘August 14, 1984) | Ek acta: 
“Oscar Li. CHAPSEAN, yee eee eer eee C 
_ Assistant Seorétany. 





~ SUBSISTENCE HOMESTEADS—ENTERPRISES © AND: ‘ACTIVITIES: = ae 


- WITHIN 1 SCOPE OF ORGANIC ACT—INEIBITIONS 





“Opinion August, 15, 1934, 


_Sunstemnce Hostacrintie “Sus. 208, Crap.’ "90, ‘Natrowan’ ‘INDUSTRIAL Recover i 


~ Act—HomesTmap: CoMMUNITIES—AD ’ ‘TO. Cooperative ENTERPRISES. 


~The ‘function of: aiding’ in the purchase’ “of subsistence homesteads. as iprovitied - 
for. in’ ‘Section’: 208, ‘Chapter. 90, ‘of: the: National Industrial ‘Recovery: Act. ae ae : 
GBS Stat. 119, 205), ‘is broad: canes to embrace sale: of homestead ees and 2 a: ae, 


' _ ge ou 





ee a op “DECISIONS. OF: THE DEPARTMENT ‘OF THE: INTERIOR (569 eas 


Menlo of papers structures to Goonerannee: ‘of iecisendeves and als: the ; 


loan. of operating capital. to. any. uy cooperative: duly. obligated: to conduct ict om 


_ OF. aid in community, enterprises. Be ote, See ah 


a | Sonstsxmen Homusrnans—Sec.. 208, Cuar. 90, ‘Nariowar, Ixpusmarar. ‘Recovmer be 


eras _Suvstonmor Hosmeraans—inrmmast BaRNED—DIsPosITIon.. ear en eee 


7 ¥ Manco, ‘Solicitor: 


. Act—Funcrion.. AND: ‘Scorn, 


Pes ~ Generally, ‘undertakings: ae éaleulated so. to improve. “tne: “economic 2 as ae 
oe — status of homesteaders: that they will be better able‘to. pay for: ‘them, Or eS 


Ae o undertakings reasonably ‘ealeulated ‘to create an. environment. appropriate. eee 


a? ear a residential community. ‘under presently accepted standards of living, ia — - 
. are: embraced within the e conception of aiding : in the purchase ¢ of. Subsistence hs aes 


: _ homesteads. 


nn Apeecreem Houpsmaps—Fepman, ‘SUBSISTENCE ‘Homms7maps Coneonarton— Pe Gd 





- POWERS: :. Beau ie ee ie ae ee ee ca ne ss - 
“The ‘Federal ‘Subsistence. ‘Homestead’ Corporation may: ‘construct - and equip 


~ schools, community buildings, roads and other community. facilities, and dis- — 3 ‘ 
pose of them. by:: sale or such. dedication. as will make them. available toa. 


" subsistence. ‘homestead’ ‘community. | | , see eae, a 
 Sunsismcor Hoatmsreaps—F'EDERAL SupsisteNon Hounsm=ans Cononasion— “ 
“The Federal: ‘Siibéistente’ ‘Homiesteads- Garparation may ‘not: lend: nancial ata 
to: ‘private: enterprises to be conducted within: subsistence ‘homestead> ecom-="— 
i ~-munities for. profit. and not primarily for the benefit: of the homesteaders, 
a SUBSISTENCE ‘Homestaaps—Suc, 208; Nation an. INDUSTRIAL REcovery Acr." See 
Section. 208, ‘Chapter 90, of: the National. Industrial Recovery. “Act, does ‘not: . 
a contemplate - that. “community buildings. or. facilities. shall be. “supplied. to. 
- homesteaders gratuitously; but requires that the cost. thereof. shall be e repaid: } 
into the. subsistence: ‘homestead. revolving fund. e oie? ae OR a 
Supsisraxcm. ‘Homusr=aps—Fepmrat: ‘SunsIsTENOR, ‘Hownsnpans Conponsstox— 
- LEASES: OF: ‘Lawn; TO InsrRucrors. aaa stis 2) ale neagee Tice my =. 
"The Federal: Subsistence | ‘Homesteads. Gertoration:: may. lease’ ‘plots. to: “denies 
Se ers, ‘Social: workers: and technicians. Who serve. a ‘Subsistence’ hothestead 
Sonsistex ‘Homesteaps—Feperan Susstsimon- Hounssnans Courcnamon— 
“ TemPoRARY™ ‘OCCUPANCY oF Lanp. PUR ee IEA GS oe ata SE SUES y 


The Federal. ‘Subsistence Homestéads ; Oarponation may. ‘permit § such: temporary ne 7 
“occupancy of. land’ acquired for a: ‘subsistence. homestead project, as: it. may. 


vy 


deem expedient whenever it, has. been. administr atively determined’ ‘that, such = - 


_ property dg not inimediately . useful for subsistence homestead: ‘purposes. 





"Interest: earned. by. subsistence. homestead. expenditures. must be: covered into : . os 
the Treasury. of: the United: ‘States: AS: a miscellaneous. receipts.” Ve Penta es ee 





ee “Twelve questions propounded: - the Director of ae one : 
ee steads have’ been: referred:to me for. opinion... ‘These. questions” have 


a : arisen in’ connection’ ‘with the admiristration ‘of ‘Section 208. of ‘the. 2" = of 
National’ Industrial’ Recovery Act by the Fedéral Subsisterice Home- S sta ie 


: teas. Corporation... és ne She es 
».A Solicitor’s: opinion. dated: Fine 45, 1934. “(L27109),, was 5 respon- ec ae 


oe sive. to an. earlier submission of the Director of Subsistence “Home-— a 


; statement. here. 


ore 370 _ DECISIONS or THE. DEPARTMENT. OF. THE INTERIOR oe (Wok oe 


ee stiinds: concerning. the: activities: of Federal: Subsistence: ‘Homesteads ©. oi 
— _ Corporation: “The: history of. the: ‘corporation ” ‘and: its’ method of 
e doing. business were the subject: of a prelimiiary’ Statement ‘of fact | Se 
in the’ opinion. of June 15, 1984. Tt seems ainscensary to repeat thiat a 


: The, “present, see of the Director of Subsistence Homesteads ae : 
hae is in: the following language: ee ie ee eee a 


7 Te is plained to organize ‘the’ homiesteaders ‘of some ‘of the: ‘@absistenice home: ae 
mi stead communities into co-operatives. “Bach. “of. ‘such’ coe -operatives ‘will. ‘be “Or ee 
”. ganized under the laws of the particular state in’ which the project’ is: located. 
All of: the’ ‘homésteaders: will become’ membeis* ‘of. the: ‘co-operative; ‘and’ only 
~ the homesteaders willbe admitted to membership. | (In some instatices, how- ~~ 


ever, a'small-finmber of. individuals; not. homesteaders; who: ate-especially. quali- io 


fied as: teclini¢al” personnel, may: ‘be likewise admitted. to! ‘membership ):.° The > 

. @xistence. of Such’ co-operatives: of: homesteaders will: ‘enable’ ‘the. carrying: ‘out of = 
Several experimental: ae Of . community ‘organization: which: are: cbeing ee 
2. gonsideredis.2 2 ya fae TE Se ee ee ces eee Settee ek 


oi May. ‘Federal ‘Subsistence: Homesteads. “Corporation (hereinafter. ee : 


to as. “ the. Gorporation. i), convey. land and buildings. to. the co-operative, of the a 
homesteaders,. rather. than. directly to the homesteaders, the. CO- -operatives cin S 
turn. to. execute, leases. of. individual. tracts: to homesteading- families?” “(This a 
_ procedure is being, considered for some’ projects because it: will. enable all the ; 
_: properties. to be ‘co-operatively owned, and will avoid speciation by, individual ae, 


7 ades 


homesteaders on. ‘a rise in land’ ‘values.)” 
"2: May. the ' Corporation, after ‘entering into ‘contracts: “with individual hore: 


steading ‘families: “for the’ outright- sale* ‘to such’ ‘families’ ‘OF ‘small homestead. 


tracts and dwellings, convey to the co-operative of. homesteaders: a ‘bract: of: Jand 


to be’. held: ‘by.’ such: co-operative for usé “as: pasture, woodland, “eemetery.: plot, - 
athletic. field,. playground, parks, general ° farm; or: ‘general - orchard, for’ the . 
equal : benefit of all. of ‘the, homesteading | families? : CE isi frequently. uneconom- Mis 
ical to. break. up: ‘all the land inte. individual: homestead. tracts; the topography. co 
and nature of the soil; and the location of the individual tracts frequently make - ~ 
it. desirable,. or even. ‘imperative, that a. large piece: of jand. ‘be. ‘set. aside. for: 


pasture, woodland, play-ground, general farm, ete., for. ‘the. equal. benefit. of: all 


in the products of. which all the homesteaders may ‘share. ey 


8. May, the ‘Corporation expend money made available. in ‘Section 208° to. ee 
oe ‘constrict: and’ equip any or all of the below. listed: properties, and then convey 
such pr operties to the co-operative ofthe homesteaders whieh: will operate the. 
aan _ properties, so‘as to give employment. to some homesteaders, and: make: ieee Poet 
to all homesteaders products, services and materials at cost: a ee 
f a) A dairy or poultry farm? (A herd of 100 cows may. be: adequate. to. oo 
+ supply milk, ¢ream, cheese and butter for 200 families; one’ ‘Targe 
Avie =)“ poultry. and dairy farm can more economically. and: efficiently provide 
vn for the needs of 200. families than 200: separate; small farms,.-In | 
.* such. Gases’ it: is contemplated. to. have the. livestock. and. equipment aoe 
rae owned by the co-operative, with all homesteaders, sharing equally in ae 


‘the. produets. ). 


0) A general erchndiae store? { It ‘is “desired to" ‘secure: “the: ont a 
"of large scale’ “purchases of food. and’ one staples; seed, eal can a a ; 


A the homesteaders; SO, too, some crops intended. for the use of ‘the: homesteaders 
can be grown more economically on one large general farm or F gener] orchard, we 


~ 


Bap _ DECISIONS: OF. THE, _DEPARTMENT. OF THE: INTERIOR ERS ue 


Ae re and. other general small articles, which. may: then be sold. 
a to. homesteaders. at. cost.):, et te brass 
Ok. first-aid .; clinic: or. small: ‘hospital? (This. can. be: inexpensively. 
: equipped. , “Where. At. ‘is: many: miles. to: the - ‘nearest: hospital, . this. 
“May. be. essential.’ AL nurse or: eocer may: be: ‘included among. the. 
oe ’ homesteaders. dn. ae Sage Th G AG he, ised asvut ee 
a @ A small handicraft. . éhop: or factory? (Lo. provide. ‘employment. for 
| cash | income. for. some. of | the. homesteaders, to. manufacture ‘small 
“articles” needed’ by” the ‘homesteaders, ‘and: to enable ‘all the home. 
‘Stedaders to share’ in: any ‘profits ‘from: the sale of: such* articles.) * 


4: ‘es the: Corporation. make* Es loan to such a CO- operative: ot the: ‘homes a 
“steaders for operating capital? » : | Sy ea ee hee é 
“Be May. the, Corporation. male” a. ‘loan: to. ‘a. * private: industry. ‘for. “operating” - 


S capital. where ‘part. of the ‘consideration for ‘such. loan will be. an undertaking - 
: by the borrower to employ the homesteaders’ So ‘as to. supply them with a source | 
of cash: income? © “May- the’ ‘Corporation: sell ‘or lease a. small ‘tract. of: land‘ to’ 


_ such an industry?» (Some ‘such: inducement is frequently. necessary: to induce. nee 


i an. industry to. locate near. the. subsistence’ homestead community..)°. 


. 6. May. ‘the Corporation. purchase | and then sell to the. co- operative: ‘of. ome oe 


steaders, farm implements and farm machinery? . (Heavy farm: machinery is. 
3 sometimes ‘needed for. economical operation: ‘of. the agricultural’ tracts: Be ig 
| frequently ‘uneconomical, however, for: each of the. homesteaders: to attempt: to 
7 purchase or lease. such machinery. - “It-is contemplated’ to, have; such manny: 
, purehased.- by: the. ce uceae and: made available for use > DY: all, homesteaders: 
- as needed.) , ty) ae : a. pg te alt 
Gs ‘May the Gorporation build, equip and convey to the « ¢o- o-operative oF: home-” 
see a school building? “May the Corpor ation make’ a gift of. ‘such completed | 
school puilding : to: the’ c0- operative: of: ‘homesteaders?- (Frequently. the local’ 
county. Or township’ ig not: in financial position to: build: and. equip: a needed 
; ‘gsehool building for. the: ‘community, and, existing school facilities. may, be. totally: 
~ Inadequate to. meet the increased demand. a1e such a. ‘building. can ‘be supplied 
without cost to. the county, the county: ‘will frequently be. willing to. bay ‘the . 
<s, salaries of teachers: ‘and to meet other: operating expenses: a aed 
aro May. the Corpor ation’ ‘build. and equip a community house): containing: ahiay 


| . rooms, reading rooms, assembly. hall, ‘kitchen, : ‘and. ‘similar. facilities, and: then: 
‘convey. such community house. to, the co- oper ative : of: homesteaders? May. the. - 


; ‘Corporation | make | a gift of such community house to. ‘the. -CO- operative. of 


a “homesteaders?: 


oe “May the Corporation ¢ set. aside” a: small niimber: of Honiestéad’ es. to hee 
leased : to teachers, ‘Social workers, and proféssional : ‘technicians? * (It. is’ ‘fre- 
quently desirable. to include: in: ‘the: community. individuals: who. ‘ean, ‘render, 


special services, but. who. do: not: wish to. become. ‘permanent homesteaders. » Such 
; special. services| are those which teachers, social workers;. agricultural experts, 


and: others, may. ‘provide. oie would. be. desirable to ‘secure ‘their residence 
4 cwithin the community ‘by leasing: chomes to: ‘them from’ year. to year.) 2 
10. ‘After’ ‘a: “community plan ‘has. been: laid: out. for the: establishinent: oe a. 
“ gubsistence ’ homestead community,, may the: Corporation. convey" to the. ‘local 


a counties, or’ “dedicate. to.: the public, . the following: roads, ‘streets, -walks,, parks; ae . 


and parkways, which, have; been constructed’ with moneys. made available. ino 
| Section 2087 — (After such dedication, ‘the. ‘expense of. maintenance is. assumed ae 


2 by the local. authorities.) 


“44: Should: moneys: ‘paid 46. ‘the (éxporation by. ‘hemastaadeis’ AS: interest on | 


| amortization /Or- on advances: made by the: So poaao be. deposited: to. the 


ee ae ara owt Ee ans ee Oe Se ee St aaae ie “sees. 
Shek at hos i, Bian baw oe on Nee at a ; a Baer ay ae Ta ta 


i 572) DECISIONS OF THE. DEPARTMENT. OF. THE INTERIOR oe [vol 


ie credit’ Of. the’ revolving fund: ereated4 in ‘Settion 208, or. should such payments, be a ei 
_ covered into the Treasury: as. “ miscellaneous receipts ?2. : oan 

. : 12. “Where: part of the: land which. has been acquired cannot. immediately De 7 _ 7 
“used by the Corporation. for building: or other operations, may’ such land be. 


| = a temporarily leased by the Corporation? : Should. the ‘rentals from:such leases’ ee 
be deposited to the credit of the Perolying fund. or covered into the feuaetee oe 


a so a miscellaneous receipts”? . an az ee 
oo "The’ ‘first: question concerns a « breposnl that. ‘the Federal Suibsist eee 
’ oe Homesteads: Corporation “ convey ” Jand and buildings to“ co. oe 


= operatives’ of homesteaders’ i and- that. each. CO opersays in | turn ae 


= lease home sites. to. homesteading families. : —-— 
“Authority - for ‘the. conduct of. any. subsistence one ‘ahtae eae 


é ee must. be. found i in ‘Section. 208° of the National Industrial. Re-. Cr 


_ covery Act. (48 Stat. 195,205): ‘That section permits the use.of an 


appropriated fund “for: *2* » aiding: in the purchase of sub-. ap 


—. ~sistence. ‘homesteads. 7 Tn a: ‘decision concerning this: section, ren- ~ 
~ dered to the ‘Secretary. of the Interior October 4, 1983, the: Attorney ay 
- General stated that, “while. land may be. ‘piirchased: nnd houses built. fa 

‘ee thereon ‘ with: a view. to. reselling them to homesteaders ’ it: should be 


| 2 borne. in mind. that the statute. necessarily contemplates. that. the " : 
persons who occupy the land and the hiouses erected thereon wilk” 3. "*. 


a actually purchase them.” -In concluding this opinion the ‘Attorney | : - 2 
| ‘General. added: ae You may. enter into such agreements. with settlers. _ co 


: ie and: prospective. settlers as you may. find. proper for any land, hhav- a : 2 
—-.. ing in mind, however; i in addition to: the: other. things. suggested; that: oe | 
~~ the: settlers’ must be purchasers, or properly obligated prospective Pres 


| ~ purchasers. of the land which they occupy.” The question now pro- oa 


. ~ pounded by the Director of. Subsistence Homesteads makes it nec-. - > ne 


essary to decide. whether the purchase. of. subsistence homesteads. Sie 


oe must. be by: the homesteaders individually, or: whether an. organiza- o Bee 


tion or association’ of- homesteaders aay. be the per of a com . 
ied “munity of home sites. 7 3 os 
ee Lbs significant: that. Section. 208 eeoneuiniee: no. ‘detailed aisclions ce 
as: fon or: restrictions upon the expenditure. of the subsistence. homestead ae ais 
| - appropriation. | “Moreover, . the. appropriated sum of $25,000,000 is — 


ao plainly: insufficient for curing the evil of overpopulation in’ industrial ee 


Dee! ‘¢enters. | ‘Undertakings. of Federal Subsistence. Homesteads Corpora- - 


a ~ tion, therefore, must be essentially experimental, ‘pointing the” way ‘e ee 


for larger undertakings of similar. character... Such experimentation we 


a involves the:trial ‘of: projects: of many: types, variously organized. © “oe 


. ‘While the statute: requirés that there bé a purchase of:subsistence a 
: homesteads, T cannot find that the letter of the law forbids purchase. ; 


“ee. by an. organized group of homesteaders. and occupancy. by. the indi- Toe. 


vidual homesteader under a: leasing agreement with the group...And, . 
if such’-a* plan. ‘seems a> worth: while ‘experiment, the: “undertaking ae 
7 would seem to aye out the intention of Pecaon 208. ee de gee 


hh ak "DECISIONS OF THE. DEPARTMENT. OF. THE. INTERIOR 573 ge 


= Sine: neue a a of co- operative Rete nor ihe. man- 


oe 3 ner.of Federal control over selection of homesteaders. and development. aoe 
Se of. projects: under such: -a- form: of organization has: been evolved, eae 
_-particular.criticism of the proposal is difficult. It is: quite possible, ee eS 
 however,-that. complication. of structure. would result without. com” Oi ey 
ee -pensating advantage. My. answer: to question 1, therefore; is inthe. - ets 
affirmative, without.expression of opinion, however, upon: the desir ane 


- - ability. of. undertaking. the. proposed: experiment. - —? aor 
| Certain. general observations ‘seem pertinent, and 1 proneily. prelim. eS ee 


. nary. to, consideration of the second and. following questions. Ina.” > 


a8 Solicitor’: g. ‘opinion: dated June. 15, 1934, the conclusion. was. reached . a 
 that.a subsistence homestead may. properly include a, home:site and 
~. such incidental equipment. and. chattel property: as. may: be essential ‘4 


Pato the support and maintenance ofa family. It also. seems reasonable ne 


= to. assume that Congress. intended that. subsistence homesteads. be, 


on not isolated: shelters: of pioneer families, but homes ‘i in an improved oe 


community... It is the purchase of such homes. which: is the subject. | . - 
_ Of Section 208. of the National. Industrial. Recovery. Act... “Federal. s 
- ‘Subsistence: Homesteads. Corporation. is. authorized | to: employ: an. 


appropriated fund “for aiding in” stich purchases.» Every expendi- 
~ -ture:of this” appropriated fund" must. justify itself as a. reasonable: 


method of: ‘aiding iin the purchase: of subsistence. homesteads. “How-. | 


ever, the. choice of methods of :aiding ‘involves broad: administrative 
te discretion... Undertakings | which: have as their: immediate: ‘objective, 
either (1); the improvement: of the economic: status of the homesteader 
go. that-he: may. better::be:’ able: to: ‘pay for. his homestead,:.or (2):'the 


creation:of an environment appropriate: fora residential: community. oe 
ae according to presently accepted. standards of living, seem reasonable. 


- methods of aiding in the purchase: of. subsistence. homesteads:. 


_ Section: 208: of. the National: Industrial Recovery: Acti is: one: ph oe 


a of: a legislative: scheme’ for’ relieving: a national: emergency.’ The.) 


Bact redistribution of the. overbalance of population in: industrial:.cen- - 


ters” is’ the - express: purpose of: the section... It: must: chavesbeen = 


ae er by. Congress: ‘when: it: enacted this section}: and-it: must: eee o 2 0 
recognized. now, that: subsistence homésteads established’ to’ serve 
aha such an: ‘end: must: be located:i in: rural. or suburban. areas,’ \ Moreover, - fe 

it must have been realized that:tmany subsistence homesteads would. 
be occupied: by: families ‘which had not been ‘self-supporting in ‘their. 8. 
ee former: environment. Therefore, the mere physical rémoval of: farie 00. 
“ilies ‘to! a- new: place and. their ‘installation’ in new homes under 


=) purchase. contracts: would be: a. futile gesture: and: could: mot. have been. 


on -contemiplated: by’ ‘Congress.’ ‘Economic: advantages’ and: opportunities ae wo 
| ee _ must: be provided: 4 in order: that: the homesteaders 1 may ‘pay for their (99). : 
-.-. homes ‘and at: the: same time'earn-a reasonable subsistence. “To ‘afford | ey 
—— ore assist in n affording such ¢ economic. advantages and “opportunities Cee 


a homesteads.” pied etic : phe dae Tea 


oye oe DECISIONS’ OF ‘PoE “DEPARTMENT OF: THE INTERIOR - VOR. ee 


- ds; therefore) a ‘proper way of aiding | im: the purehise of subsistence - 


peed see 


‘In-another spect: the iuriction: af: aiding | in: ine -purchass: “of ‘sub: ne ee 


: gistenice homesteads. cannot: reasonably : ‘be: ‘separated: from’ aiding in 
__ ‘the ‘creation: of: essential and'propéer environment: ‘for a residential. _ 


a cominunity. ‘Each home is part’ of the: community, but the:commun- 
ity’ ‘1s ‘moré ‘than’ an: “aggregation of residencés. » I’ believe: that. au 7 
«thority to aid in. the purchase - of “subsistence liomestéads’ ‘reasonably ee 
implies authority to assist in ‘surrounding thé-actual ‘homesites with 


im erivironmental: features characteristi¢’ ofa modern: suburban ‘or rural pa 
; community: “Dhis’ ‘must be true: ‘particularly ‘where: subsistence: homé- 


a stcada are: “located ' In hitherto: eros areas. “Roads, bees — 


PE8 eg Eta y 


7 ‘sidered ‘essential parts of such’: at ‘environment. HAE Gee ae 


“2. “May: the ‘Corporation, “after entering into contracts with individual ‘home- 


a ‘steading ‘families, for the outright sale ' “to ‘such’ ‘families’ ‘of ‘gmail’ ‘homestead eae 
te ‘tracts ‘and: ‘dwelling gs," convey‘ “to: the cé- ‘operative: ‘of: ‘homesteaders! a “tract: of 7 
‘Tand: 04 be. held. by: such: ‘co-operative. for ‘use: ‘as: pasture; -woodland;: cemetery ie 


©. splot;. athletic. field, playground... -parks;: general | ‘farm, OL. general. orchard, for” “s ie 


"the equal benefit of all, of. the homesteading ‘families?: se. ee elite fen 


“The second. question involves. proposals of two. types: | av cO- aps 


aaa ‘ively: owned: pasture,.. a. ‘woodland, Oe general: farm,: and ia general 


--orchard::aré..of.one type. They: may be: of partictlar: economic 
. advantage: to ‘the: several. -homesteaders as -means: of subsistence ‘and. ~ 
--source:of.. cash’ income... I -find:-no: legal. objection: to:aiding in acqui- 
.. sition of such large: tracts: by ‘ani organization. ofthe homestedders -< 


. rather: than including similar small: tracts: in: aie several: waeperti ‘ 


«plots... aor aes 


eign parks, athletic. fields‘ and: ae plot Beloag in: a oe 


oie 3 different: category: ‘They may: ‘reagonably:; ‘be seonsideréd -essentiall ss 


a features: of: the community environment::: Therefore; their-establish-. 


oe ment : by. Federal Subsistence’ Homesteads: Corporation: and’ Subse- = ; 


- quent: conveyance: €0 a,:co- operative: of the: -homesteaders: ‘seems a per- 


a missible méthiod:of aiding in the-purchase of: subsistence‘homesteads. 


ae. ‘Concerning cemetery plots, it’ is, to be. considered. that: an appropriate owe 
..place-of“burial,is often: a. substantial. factor -in the: reconciliation: of 


_ survivors.to mortality. Gare for: the dead: eften: seems more: impor-— 7 


oe tant to the Jiving-than undertakings. which: conttibute largely to 
material: .well- being: It is not: unreasonable. to:.include’ among: the = 
essential, features. of: environment - any: place. which: mays: mean: $0 ay 


much: to. the. members of the: community... 


aa Tt is my opinion, that-all of the, proposed. ee of: property o = 
- to. co- operatives, should: be. for: ¥) consideration: equivalent. to the. cost. 


of. the. ” Propenty. ‘Section, 208 contains. DO: XPress authority, for any 


‘ibs ‘a ‘ be ag SO Fi Sees fet Sent ede cad eet wt ae sped Fatt aes ‘ete : * ide eet aoe a6 . a. 3 
. : ree. ae ae rae ere | oy neo, foes . a epee 2 a8 ee 


a ae ie 


oS Bay ae DECISONS: OF THE: ‘DEPARTMENT: OF THE: INTERIOR . “BT oodiget 


2 genie of property by the United States Homeee the. “Attor- r 


i ney! General in his'opinion of October 4, 1938, approved:the. general . 


plan of ‘purchase. of tracts of‘land by. the’ United: States and: sale. of: 


ian individual “parcels: thereof: to: homesteaders. He: seems to:have con- 
‘sidered. express’ ‘authority for such*sale ‘unnecessary, since ’ ‘the: pro- 


: _ posed : selling’ was! part’ ‘of a: general. scheme reasonably: adapted: to, 
aiding im: the: purchase’ ‘of subsistence’ homesteads: ‘The same: analysis. 


| : - would‘ seem: proper’ in: sthe: ‘ease Of. conveyances | to. co- ‘operatives::, a | 
_. ‘doubt, howéver;: whether;: in absence: of. express* statutory authority - 


- " gratuitous: transfers lof: (property: to- co-operatives are permissible. — 


a *. Certainly, genéral: policy'is opposed ‘to gifts. of public: property. on 


oa The provision in: Section: 208 forthe use.of money received in:repay: 


.» ment ‘of loans:as'a’ revolving fund is: some: indication that ‘Congress ie: a 


- did: not contemplate any. ‘substantial. dissipation; of the-subsistence 
ee homestead appropriation, Question: 2 is:answered ‘ij in: the’ affirmative, 


: ee with a. caveat however, against: gratuities.» It; remains for ‘Federal. 5 a 


| Subsisténce.- ‘Homestaaily: ‘Corporation - to: ‘determine: ‘whether, :: ras: ~ : 


a miatter: of. policy, the: enumerated. ventures, should: be. undertaker 


“3 May: the” “‘Gorboration: expend’ ‘money* ‘made. ‘available’ in Section! 208: rn 


te ee ee 


: : oS gonstbtiek ‘and equip: any ‘or all: of: the below. ‘listed propertiés, and: then: ‘Convey: ae 
cee, “such” properties : to. : the. ‘co-operative. of.-the., homesteaders. -which: will. operate. 
“soT hie | properties: ‘$0! ‘as. to, give: employment - to. some. homesteaders; and: nake- be 


a “A dairy. or ‘poultry ‘farm? 


yee 


7 available to all. -homesteaders products, services and materials at cost; 3 





~ be A general ‘merchandise: store?” re mes 3 “te ; Hoare Mog sO 
ale: A first-aid: clinie’' Or! ‘small hospital? Sette eas Sue or Mae Ce 
Pe a. A. sthall, handicraft, Shop; or. factory? : ree ee eae Ree gr 


oe Detailed consideration: of: the: four: proposals’ in: question’ Ba ‘seems. — oe 


| “unnecessary, in-.view: of | the. foregoing. general. analysis. .. Subpara~- eae 


: _graphs. a, ‘b. and. id: all relate, to enterprises which. may. effect: essential. 2 


or monetary. savings, for. the: homesteaders and. also. may. provide; much — 
needed, sources. of, cash. Ancome..; “A clinic such: as is.proposed.in.sub~ 
paragraph. e,.may.. well be one: ‘of the, most; advantageous features. of 
. . ~ the homestead , environment... In; each..of these .cases,: the. establish: 
see sponte of the. Proposed institution. by Federal, Subsistence Rfomestende:. _ 


efion a seems, lag tal Here again, a gift: to. the ree seems. oe 
~ unauthorized; and here egain; important, decisions, of policy. must; be e- a 


7 made. ee ee a er ee 

a WPS eee eredt organ 1 wi! ey oases ate One die SER ee dl dae a oak a Te he Cine, foe pF 7 Caer tea ; 
oe. ashes “May: the: Corporation: make a Joan to. ‘such ay €0: operative: of the: home~ 
wy steaders for. operating: capital? -. a 5 ee - Paste ges eg 


. 5. May--the: Gofparationn make . a Joan: to: a. private! indastiy: ‘for spears - 


a - abtay where. part:of the consideration for: such: loan. will:be:an. “undertaking: - a _ 


poe _ by: ‘the -borrower:'to. ‘employ: ‘the’ homesteaders. 80° as. to: supply 4 them: with: fas 
a. sour of cash. income?! EO a a pees Sh CA bee Ae Seth. Sores ee Eien fea 
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7 Qustions 4 and 5 are: rather Slay to é a: question. auigwerdil by ae ee 
‘Attorney General: in an.opinion.-to the Secretary. of the Interior, _ 


 dated-March: 19, 1934. The. Attorney: General there considered: a ie 7 


- proposed loan. of operating capital to The: Virgin Islands: Company, a 


o: nonprofit: corporation, : which: proposed. to employ: homesteaders: and" 


_ to process their crops: The opinion recognized: such a loan:as. author- oe | 


- ized under. ‘Section 208, stating that “ a-loan® coupled: with an. obliga- oo os 


- tion-on:the part of: the: ‘corporation: to assist: ‘prospective homesteaders Bons os 


| — to establish and’ buy: homesteads: and: to furnish them: with part: ‘time - 
ae employment and substantial. assurance of: profit: from. ‘Crops. grown re 
‘by 'them,: reasonably comes within the: discretion conferred: upon: ‘the 0. 


President.” ”:-In view. of that. opinion -it. seems: that Federal: Sub: : oe 


= - sistence Homesteads. Corporation may lend. operating. ‘capital to. — 


ae co-operative: of homesteaders organized : to aid; in approved: Tannery ae ae 
 . in the: :purchase of subsistence homesteads. .. SOLE Uae ier Connie ae 
- ie <A’similar loan to an enterprise. organised: fon) private. profit’ wmisy’ ee 
| “indirectly: aidsin: the purchase of subsistence. homesteads.:. “However, a es 
-suchia, transaction is’ immediately. and: primarily an aid to the private ae 


ie entrepreneur. , Such «is. not. the. ‘purpose of. ‘Section: 208...-It.is my 


on _ opinion» that:.a, loan: to: private . business cannot ‘be justified by: tgs 


7 remote tendency: to: help the: homesteaders: - 


: 7 as A final i tga in Shes 5 concerns s thie salé or 1 Wasine of small ve 


Sapa- 


. penne bomestoadens This. question; will. be. ‘considered. Aner, in . 
ne : connection with a somewhat, similar: inquiry. in: question: 12. . 


6. May the Corporation. purchase. and’ ‘then ‘sell to. ‘the’ \o-opetative of" ee Ae 


arg steaders: farm’ ‘implements: and farm: machinery?: 


ae “Question - 6 coricerns’ a “pitoposed: ‘sale of: heavy’ thin mfichiniery: Ce 
~-co- -operatives: ‘of homésteaders. ' It/is’ stated: ‘by the Director -of ‘Sub: 7 


— sistence: Homesteads that: the purchase of ‘such ‘machinery | by. each = : 

ae homesteader would be impracticable, but’ ownership bya co- -operative — radi 

oe for thé ‘tise and: benefit’ of all; would’ be: economically: advantageous. he - 
a From: this’ statement It’ follows that: ‘purchiase’ of: ‘such’ machinery. bys: 


- Federal: Subsistence: Homesteads Corporation: and: ‘a sale’ thereof - at. . 
cost to°a ‘co-operative: is’a proper method} of thé' general’ type first 


y cabove: déséribed, In aiding i in the purehase of subsistence’ homesteads. a 
Question Cis answered ' im the affirmative. ° ee 


re May the. Corporation build, equip and. convey ‘to ‘he co- s-operative of rome ae 

| steaders . ‘a school. building?:: May: the . Corporation. makea att of: such: oa : a ar 
pleted school building to the co-operative of homesteaders?!).6 8) Nn 

ees /May:. the Corporation: build: and: -equip- ay scommunity:, oases: ‘eonéaining” care 
| |. study’ rooms, reading’ rooms, . -assembly. ‘hall,. ‘kitehen, and: similar. facilities, ‘and. =~ 


_ then:convey’ ‘such’ community. house’ to: the’ e6-operative: of homesteadders?: ‘May 2 3.> 


oo the. Corporation. make a gift of such community. house: to. the: co-operative: = bee hte 
rie. homesteaders? = ee en ote Pe re eee ora 
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Sah is. my. ‘opinion. thee conan. ind) equipment oes a ghar 


: et building and.a: community. house, as’ proposed.-in: questions: Wand: 8,2 ae 





are reasonable ‘ways of aiding i in the purchase of: subsistence home- ee 
~steads. Such. buildings: are. important. features: of:a!modern COME 
- munity. The adaptation..of the home ‘itself. to: family life cannotibe 


os considered apart’from its relation and proximity: to school. and: welk oo 


fare, facilities... The use.of the. subsistence homestead appropriation 


| s 7 the corporation for. expenditures: on their behalf. : - 


ne A make such. facilities available seems proper} yet here, as:elsewhere, ~ a 





ited 1s my: opinion that the homesteaders should. ultimately ‘Feimburse ae 





a 9. May the Corporation set aside a small’ number of ‘homestead tracts to eee : 
a. leased to. teachers, social, workers, and professional technicians? » a . BE Ge 
, Question” ‘9 concerns. ‘residential facilities © for. ‘edehars: “social ees 
workers. and professional technicians. temporarily. ‘associated. with 372 ees 

subsistence homesteads. “The. Services. rendered ty such. Parag oe 


“aye 


-steads.. B Te is, my, opinion ‘that, i Teasing homes. to such “persons, aE fe 


. year to: year would be lawful. 


E ya mph 


10. After. a community. plan has. been: jai, cue for’ ‘the establishment of an | 


subsistetice | homestead: community, | may “the Corporation. convey to” the, ‘Joeal 
counties, or: ‘dedicate, to the publie, the’ following: roads, streets, walks, parks, 


- and parkways,, which’ have been constructed with. moneys. made. available ip Ga 


“Section 208? at ee ae ce Cg ass ele ee 


t 


;. Fos if re aes é Arad te ute ae ead ty 
pant Lop gab tory these teehee gbab a 


~ Where: oe homestead are establigh cd n-an- 1 undeveloped oe se 


| oo rural: area the laying ‘out:of roads, streets ‘and walks whith tnake thé eo - 
-. homesteads’ pliysically* accessible’ is as’ essential” as-the ‘construction eee 


E 5 of the houses themselves. ‘Parks and. playgrounds have already, been... — ane 
~ considered i in this opinion... ‘Federal. Subsistence. Homesteads, Corpo; = 


se ration, ] proposes to. construct such: facilities, and.then convey them to. ie 


7 ~ loeal, counties or otherwise dedicate them to the public: The: Director a 


a ok the ‘Division: of. Subsistence" Homesteads ‘states: ‘that after’ gach!” oe 


" dedication. ‘the expénse’ of indintenance ‘is’ assumed” by’ ‘the’ local 


| _ authorities. 





Dedication to! publi tise ‘Seonis' ‘an’ assented final ‘step in’ 1 this pro: ae 


fr viding: of roads'and' parks.” “Tt is" assured” ‘that’ ‘inoney: “experidéd ee | : 
coe bye Federal: ‘Subsistence: ‘Homesteads* Corporatién’ in* ‘acquiting’ ‘Tam — = — 
- pete roads aid’ parks and’in laying ¢ out’ ang | iniproving’ ‘these’ facilities . 


_ 1826 62—34—voR, 5437 
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: willl be: repaid. by. the: TiGiedsadere. as apart of the! homestead. at a 
_ chase ‘price-or:as! a: separate. obligation. Otherwise, the: corporation | 
would be. supplying. these facilities gratuitously. For: reasons | ale 


| ready stated I:-would: consider: such: a gratuity. improper. ee 
~It-may. also be: mentioned in ‘passing that if. local. authorities: re. Lis 


eee Stage’ to undertake the maintenance of roads:and. parks some: arrange- 
_ ment must. be made. between: the corporation. and the. homesteaders << 
__. whereby the latter. will: bear: the -financial burden of such’ mainte- ates 
“nance... If these restrictions and limitations are: observed, the proe 


posed. dedication of roads and parks’ to ee use seems: a matter ae 
ce within. administrative discretion. ocd ee oe ee 
~~ 11. Should moneys. paid’ to’ the Corporation by ipineebendera? as interést: on : 


5 “amortization or on advances made by: the Corporation, be deposited. to the eS = 


- F credit. of the revolving. fund created. in Section 208, or. should such payments be. 
oa covered into. the ‘Treasury as “ miscellaneous receipts | ‘ae “2 ee 


Mage “In question. 1 the. Director. of Subsistence Homésteads vitnites. 
a  Phethat thoneys paid. to the corporation by. homesteaders as interest 


on amortization or on. advances made by: the. corporation should be 


+ deposited” ‘to the credit of the’ ‘revolving fund created’ by. ‘Section : ro 7 
: "208, or should be covered ‘into the Treasury. as “miscellaneous, Té- ee 


cis ceipts.” “Section 208 provides: that “ “Tnoneys- collected ‘as. repayment = 
of Idans” shall become .a revolving fund: The Accounting Officers car 





eo Oe the United States have consistently held ‘in’ ‘similar caseg,that 
Ee ee intérest should: be credited | not to the: revolving fund but to. ‘mis- . 


7 ‘eellaneous eer In one: decision’ the Following Janguage ee : 2 | 


eee Bag: We oe 


The ‘qutionity to maintain’ a “revolving fund is “ authority’ to monintale + te 


oS its. ‘principal and ‘there. ‘is ‘no doubt, that ‘upon, sale of securities ‘purchased — or 
oo. ander’ authority of section 7, the payment originally made’ therefor from the. 
ogg  fevolving 1 fund. may ‘be’ ‘returned to’ it; There is ‘no ‘purpose disclosed, inthe. 
a ~ authority. ‘for. a revolving fund that it shall increase its principal. “Profits 
soy May. beso involved :in-some: revolving. funds ‘as’ to be’ impracticable. ‘of: such 

| accurate. determination . as. to. separate them. immediately from: the: ‘principal, i: Se 


ree but. where. the. increment. is. definite and periodic,.as a payment. of . interest; eae : 
are. there authority should. appear to. augment. the. principal thereby. Pe, 


ee # : - ee ese a SNe Me oe St 


Mie” right" ‘of the: revolving fund’ ‘remains in: the amount. of the Joan. “alone : 


; co and: ‘asa part: of its: principal, but: it: las’ no: ‘right. to the interest | on. such. oe 
. loan. -toadd. it to its! principal. ‘Such | ‘moneys belong ‘to: other. accounts, ' and. esa 
there. being: none provided aside from. miscellaneous receipts, the. interest on... °- 


. + such : securities: must be deposited in. | miscellaneous receipts. (26 Comp. Dee. 
ee 295.) a a 


cae Ina later. case, approving, the pr cited: decision, the Conipticlies © oe 
; General, observed, ..“ ‘that. interest. ‘1s. not: money: Comne: out. of : the ae 
__ appropriation . and may. not: be: returned. thereto”; :but. must ae a 


toe credited 1 to miscellaneous receipts. (fies 1 Comps Gen, OT 
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= The: same: general: principle was: Since: in a still) more. soeent os wn 7 | 
a decision, There: the:sale ‘of. security for a defaulted loan made out. — ee 
— ofva. revolving: fund. resulted.-in recovery of more'than. the principal oe he 


of the loan.: It was. held that: onlyan amount equal.to the. principal —— 


~ should: go. into- the. revolving: fund, and: that the — should. be a ca = 
_eredited to miscellaneous eae Sy | . ice 
(See 12 Comp. Gen. 553.) 7 : ees ee en 
_In-view.of. these holdings ite seems ew het interes o on. n subsistence - 


ae homestead. advances must be. credited. to. miscellaneous: a aa rather ie a ee 


a - than to the subsistence: homestead revolving fund: 


12: Where part: of the land which ‘has been. acquired ‘cannot: mnicdiately be. 


oe by the Corporation for building or other operations, may such land be 9 > | 


a, temporarily, leased. by. the Corporation? Should. the rentals from such, leases be. | 


: deposited to the credit.of the revolving fund or covered. into ‘the Treasury - _ 
: < of miscellaneous receipts?” ~ - 7 | - Ss 


In question 12, inquiry i is ade arhethor ne ‘aonyairedl by ihe cor- = : 
poration for subsistence homestead purposes, but.-not immediately 


useful. for such: purposes, ‘may. ‘be’ leased temporarily. ‘for other pur- : 


poses. There is no express. authority. for such leasing. ‘However, the - 


: power to permit temporary private. use of. Government- owned land. : eee 
“not presently needed for its intended’ purposes has long been recog- _ 


: ~pized as an incident. of administrative control over ‘such land.” “(22 


7 Op: ‘Atty. Gen. 544: “99, Op. Atty. Gen. 240; 19. Op. ‘Atty. Gen. 628; a 


—-16.Op. Atty. Gen. "206. Je ‘The Attorney General has pointed out that | 


_. “Jong-continued exercise of a power of this kind by the Secretary of 
“War, and the open: and notorious use of: Government reservations by. 

fern Ticensees without’ legislative objection from Congress and without the . Ea 
> adoption of ‘any’ legislative rule. upon the subject, implied ' the tacit, oe ae 
assent of Congress to this custom.” (22 Op. Atty. Gen, 245.) - ae 
it is. to be observed: ‘that. temporary private. use: of Government. ohare 


: : owned landi may | be ‘permitted only. if the land i 


for purposes | of the Government. Moreover, the right, should be. re _ a 
served to. terminate private occupancy and: regainpossession upon 
-short notice at any time. It is my opinion that Federal Subsistence. = 


ios Homesteads Corporation, . as a. Government, agency, may. exercise this 


; limited’ administrative ‘power, with respect. t to > the use. eof jand ‘within: 8 


| e its control.” | 7 ? ae 
“3 “Money rabeived in * consideration for. ‘such. “use: “of. ina is not a. Pe ae 
. répayment of | any sum. expended for subsistence homestead purposes., 


es As in the case of. interest ‘payments, such | money is.a definite. incre-. os 


: ment. Itismy opinion that such. receipts: would not become a Part, of, an 
oe the: subsistence. homestead revolving” fund. _ ie 


Rather similar to question, 12 is the i inquiry i in question: 5, a ; 


| a parcels of land. may. be. sold. or leased by. Federal ‘Subsistence - ae 2 3 
‘Homesteads Corporation to private entrepreneurs for use. as. indus: oe 
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. more sites: ntthiity a: basses noteste 7 comunity: Tea is: eich ~*~ 


- pated: that: private: busihess so’ located. will: be’ a ‘source: of employ- 


o. " ment. and ‘income ‘for ‘the homesteaders:” oa “Its: ‘assumed ‘that: ‘such: : 
oo ‘parcels would ‘be: surplus: land not needed ‘for: homesteads, As such’ 
they would: come’ within thi ‘rationale of the answer to ‘question 12, 
ide Ben, “supra. ‘The additional circumstance that: homesteaders: would etic. 
o> at by: the presence : of the enterprises: in question. is an additional _ 


| justification. for: ‘permitting this type of private user: ‘In'the absence 


a. _ of'statutory authorization, I question the power of Federal Subsist.. 


> ence Homesteads Corporation ‘to sell industrial: sites “to: private en- ae 


trepreneurs;. however, I find)1 no o; objection Bo permitting, Lege aye 

npeipaey by: such. _persons. : ee La Hee eo : a 
ie cae Atigust 15, 1934: 

aa Watrens, pee or eae ge 

7 Past Assistant Seoretary.. 


_ FEDERAL SUBSISTENCE "“HOMESTEADS i ee 
| “Opinion, August tt, ‘1984 ae 


| Feparat ‘SuBstsrevon “Hounsreans—Punoriase. oF LAND— Consens OF ‘Sram 
SEC. 255, ‘Trte 40, U.. s ‘CopE ‘DISTINGUISHED. 7 = hee toa os 
“Frouses: cand related structures. built” ‘by. ‘Federal Subsistence. ‘Homesteads.” 

bh ~ Corporation, in” ‘the. various States are not. ‘within the purview of Sec. 
oe 5, ‘Title, 40," Ue. ‘S. Ouse which ‘section: ‘Contemplites purchases: of: land 


cre euch. as: eae eecualey, etc:, phatena: the; > authority: of. Federal ‘Subsistente 


y - Homesteads. Corporation to buy land. and: erect. buildings, has: ne existence! a - : 
apart from a ‘duty to transfer the. completed homesteads: to. private: Bar, 7 . ae. 


~ chasers for residential use. See te eee ce Lge oe ee ae CE Pome Nest 


- SUBSISTENCH “Howesrmips—Timn—Enwoti0n, OF. ‘Burprves—Pusrose, 


The acquisition and temporary holding of title and construction of the buildings 
: of a: residential ‘comiiunity aré preliminary, steps faken’ by. ‘Federal Sub-" 


of subsistence homesteads. Spee heirs oie tf cS aarie re Hoon aus 


Wipe tie tg Js ah Prk: Sasi, KET et Be i or e450 a Pf FLEE Git eee ag pat ee a 
Oaiase : iss ek ea a oo ee GS | CR tae Rabe Ee ag Te re Poot ae OF ae 


oe Mardoup, ‘Soliciior: a Cee a ) | 
cee ‘Federal Subsistence Hémesteads Corporation’ has jhauived” wheter. 
it may expend’ ‘appropriated. money for construction of. subsistence. 

homesteads without the, consent, of the State, wherein, the. ‘project, is. 





located. ~The inquiry is of practical, consequence because 1D certain, 
States the existing, general cession and consent, statutes are. limited 


to acquisitions of aréa insufficient for a ‘subsistence ‘homestead | com-, . 


oe munity: ‘The “qieefion ‘thus’ ‘Taised | has. been. ‘referred, to. me, , for, ioe . 
| opinion. | . fal : Pome Tage 


eo Ta 
ak ae pee es Ie 


The solé wads OE a ‘requirement ét State onde | is aie: ‘sdllowing. 


- _ provision of 6 a Section 265 of Title 40 of the 1 United States, Code. Ace 


nae Stat.'825) ¢ 


a the x reason n Of the’ statute, 
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pie ee No publie 3 money; shall be. “papenied upon’: ‘any. site or land: purchased by: is. fs 

ee United’ States. for the purposes of erecting thereon any. armory; arsenal, fort, = 

7 "fortification, navy -yard,, -customhouse, lighthouse, or other. public building of ea 
"> any kind. whatever, until the written opinion: of the Attorney General shall be =. 


oe. 7 had in favor of the: validity. of the: ‘title, nor until the. consent of the: legislature : ae . 
ae -* Of the State in. which the: ‘land. ‘or. ‘site. may be, to. ‘such: purchase, . has been... | aro 
given. oo: reendetment : of: ‘Sec. (B55, : ~Revised.: ‘Statutes, 1 in ‘tum: derived from. state 


oc. “Joint Resolution of Sept..11,,1841,,.5 Stat. 468.) 


ae Therefore, the: question: to’ be decided i is: ‘phettion: hhowsés: a “pelsied: hoe be 

: ‘structures: built: by: Federal. Subsistence. Homesteads: Corporation. to | ee “i 

> constitute a’ ‘subsistence homestead- community: are: ‘“other ‘public 

- sbualdinigs 6 of: a kind whatever ” "within the meaning. of ‘the aueted | es 
os statute. ie ee ake oy Pe 

ot The: money. “aed: yg 3 Federal. Gubsistenes; Homestesds Coipbeation eee a 

se for all of- its: operations: has. beeti: appropriated. “ “for, making. loans. 


~ for and otherwise. aiding ‘i in the purchase: of subsistence’ homesteads.” 


~The Attorney: ‘General! in: an: opinion: dated: October: 4, 1983, , advised : 
the Secretary of the Interior’ as follows: te ea 


Ite is, therefore, my opinion. that, in“ taking loans ‘for and ‘otherwise siti: ~ 


a the: ‘purchase of: subsistence homesteads,” you may, AE the. exigencies require, 


take! title: to. the. homestead’ sites” in: the; name. of the: ‘United: States. or. in. the - 


: name ‘of. a corporation. to: be. organized, for. the: ‘purpose, . and, that. you. may: 


ee enter into such agreements with. settlers. and. prospective settlers, ‘as. you may 


“find | proper, haying in mind, ‘however, in. addition to: the other. things - -herein 


‘suggested, that the’ sétilers’ ‘must’ ‘be Burchasers, ¢ or eee Belay cert Behe cee. 


purchasers, of the lands which they occupy.. 


| For. “present. purposes,” ‘the’ eiporbant! Se remetanee: ‘Is. that: ‘the 
‘acquisition and temporary’ holding of title: and the constr uction of. 
the paling of a residential ‘cofaniunty are  Prelisinaty. steps taken ai tan 


os rants 


: : persons in the ‘purchass ‘of sibeidtenée howiesteada.” ‘The: adopted she oe 


4 cedure of Government purchase’ and: development, followed by sale to oe 


\ the’ several. ‘homestéaders, * is but an expedient | ‘substitute. ‘for the. - 


usual commercial ‘transaction. of. purchase money ‘and’ ‘construction. ges 
| ~Toan. secured: by a mortgage: ‘of land and improvements. “The: ‘struc- mee 
_. tures of the community. are not built to house Federal departments ie 
- (or agencies, or for‘ any ‘public’ use ‘whatever. | The authority of Fed-. 
eral ‘Subsistence Hontesteads’ Corporation. to buy land and erect. these en 
‘buildings’ hago ‘existence apart from ‘a ‘duty to transfer the com" cee 


na pleted homesteads ‘to’ ‘private purchasers for residential use: 


~~ The: intended and. required private use of. subsistence Wonca. ace 
on vand the character’ of Government’ ownership: as a temporary. device 
for ‘facilitating’ private’ ‘acquisition, are substantial considerations ee 

against classifying | such’ ‘structures: as’ ‘public buildings.” “Whether <0 


these: ‘are decisive’ considerations mist be. determined: 1 in’ 1 thie 6 Tight of oe “ee 
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ape determining shat: sitwations’ are: a swithin ‘the vonteiplation’: ot We 
“-Beetion 255. it may. be pertinent: to inguite | what purposes ‘the require-— Lees 
“Tent. of ‘State’ consent. can serve. Some. indication | of’ Aneaetive ae 


intent may be, gleaned, in: this manner. . 


~The: power: of the: United States; in: the samie ‘manner asiin a: :pri- oe 


vate ‘person, to: buy: land within ‘a. State and’ erect: buildings thereon, po 


“18 unquestioned. | ‘However, ‘without consent. of. the State the’ United 
‘States cannot. acquire. ‘exclusive: jurisdiction: ‘over’ the land.it-pur- 
chases.” If State consent is given:to‘a purchase of-a‘site for any of 
the “needful ‘buildings ” comprehended within: clause 17 of:section: 
United States: acquires exclue a 
sive jurisdiction. thereby. A result, therefore, of ‘the Joint Resolu- _ os 
fe tion: of 1841 has: been: that the United: ‘States is ‘assured: of. exclusive o. 
~ jurisdiction over such: “ needful buildings” ” before money: is expended — ie 
for their erection... “In one: opinion: the Attorney General seems. to» ae 
indicate that the achievement: of this: end is 3 thie: DETpO of the jou iad 





8 of ‘Article: L:of: the Constitution, the: 


resolution (10. Op. Atty. Gen: 4). 


‘A. second. possible result of. Section ¢ 255 Is; naroidaaice of offense ie 2, 
Peng several States: by seeking their. consent before constructing within’ a 
their borders buildings designed to house military or‘ civil operations — cae 
of the: United’ States. No “purpose: in’ ‘addition to" ‘these two, could ares : 
be ‘served by the. statutory requirement: of State. consent. “Te. seems 
= eas, justifiable assumption. that the statute was. “intended ‘to’ ‘serve. one 

or both of these purposes and, therefore, was ‘not: intended. to: apply Re | 
wae toe situations. ib which neither. ‘purpose. could: be served... When it 
as es . P ‘Is necessary, as in the. present. case, to- determine whether the. dans) 
guage of the. statute should be construed, as applicable. to. ae new. type on : 
Of enterprise, it becomes material to. inquire. whether either of these oe 


- purposes would be served. by such, construction.. ae 2 
. In a. Solicitor’s. opinion, dated June. 15, 1934 (M2702), it was’ = 


“held that. the. United. States. does not: acquire. ‘exclusive jurisdiction ee : | 


over land. purchased for: subsistence. homesteads: . The. Attorney 


- General, in an opinion to the Secretary of the Interior, dated July 


18, 1934, reached the same conclusion. In the Solicitor’ 's opinion it — . 


~ was, oxpresely. stated that. subsistence. homesteads do not come. within rs 


the enumeration . of * needful buildings’ ? in. Article. I of the: Con- - 
- stitution. - “Therefore, State consent. to ‘such: a ‘purchase. must. be 
~ ineffective. asa transfer of jurisdiction. » _Moreover,.. no reason ap- 


Pears. why. the United - States’ should : desire: exclusive jurisdiction — 


over a Y site which i is to be a residential community of private persons. 2 


3 . i ES 


“Homemade. ‘iempociey holding of title by. nae United States. as. a 2» 
-device for relieving. the. economic distress. of citizens: of. a. State and ° 


| enabling those citizens to. acquire homes. could. not. ‘reasonably. be : | - 
i considered offensive to that. ; State under any. cireumstances, ee 
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| “The: reason’ of. thes statnte: considered in conjunction with the aatitbe a : 
- of subsistence homesteads seems: to require the conclusion that.sub-- 


ee ~ gistence homesteads. are not among the . aE ae ue to whieh, ras, : 


a a the statute has application. | oss re 
Te remains to examine any. applicable authowities:. oa tia i eae 


- phr ase | “ public buildings” is’ ‘used ‘in many’ connections swith: MALYo oe 
ang! meaning; constructions of the: phrase: as: used i in’ statutes’ other oo. poe 
_. ‘than the one under immediate consideration ‘are of little value. =. 
cone ‘Recently, however, the Attorney General had: occasion. to consider. — 
Section 255 in connection. with. acquisitions. of. land. by. Public Works.) 20. 
a . Emergency Housing Corporation. for the erection of low-cost: housing” a 


ee projects authorized under ‘Section. 208. of : the: National Industrial | 


Recovery Act. He concluded that his approval of title was. preie 8: 
requisite to such a: purchase. (Opinion rendered.:to:'the. Secretary. ye te 


"of Interior, February 7, 1934.) ‘It did not appear.in that case that . 8 


Vas, ae of. the United. States or: ‘that: the: ructaness were ie be erected a : ie : 


“2, EOP sale to private persons: Indeed, construction: of low-cost hous- iA ae 
ing is in itself an authorized Federal project:.-In contrast, the aid- ‘ 
| Ing | of private Pures) is. the: > sole purnose< of subsistence homestead a 


| Tt | is: oe to: os: er that, age ae any y stutuitoxy” 5 provision, 


| the: safeguarding | of Federal expenditures for ‘the ‘acquisition: ‘of 


a. _ land, by ‘a preliminary. examination of title by. legal officers .of. the 


- “Government, ‘seemns proper in any event,.as a. necessary. adminis- 
trative. precaution. | In the case.of Federal Subsistence. Homesteads. 


: Corporation I am advised that payment. 1s: ‘being made. by the. Cor 


_ poration. to the Department of J ustice for the service ot examining : ee 
the title of land’ acquired by the corporation. This practice Seems: 
__ to indicate that the service in question is one obtained pursuant: to 


a the dictates: of. sound: administration tather than ‘rendered In Lae a oo | 


-pliance with a statutory requirement.” 


Since the matter of State consent was : not ee ‘ihe. Attorney ss = 
ie General: when he. rendered his: opinion of. February ts 1934; ‘and. since 


o i subsistence homestead’ projects seem. distinguishable from Federal 
housing: projects, it; is ‘believed that the Deeent a issue 1s snot conelided Aa, Ses 


ae oe by that. opinion. a 
“Tt is my opinion ptlise Federal Stibsistaines Hortiestends “Corpoisitioiy eee 


7 may expend. appropriated money for the construction of subsistence es 


oe “ - homesteads:without first, obtaining t the « consent of the. State wherein, 7 ron 
as the project. is located: ” ee ne eee ees Ete ey ee each agree ge 


ar August 7; 1934: 
Oe L. OnarMax, 
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- DEVISE oF RESTRICTED INDIAN LANDS UNDER, sEoTION. 4, 
ayes 0.  WHEELER-HOWARD ACT - “i 


ee ae as sts ae eo “opinion, August ‘1, 1934 


| Resrererep. INDIAN: LanpsDEvise: BY. Inpian—Consraveriow: OF ‘Srarons— a a 


-Worps. “AND. ‘PuRASES—SEC.. A. ‘WHeetur-Howaxp. “Act, 


In. section’ 4 ‘of. the “Wheeler-Howard- Act, . limiting the class: ‘of: persons: ne a figs 
oe whom. may be devised, restricted. Indian lands, it is. Drowided : that “in -alls.  °% 
ig __ instances such lands or. interests shall descend or-be devised »*.*.% to. 
ss “any member ‘of ‘such’ ‘tribe or of such corporation or any. heirs: of such = 
2 member”: “Held, “That: the phrase, | fe heirs of such member: ve therein em. Fe 
“i ployed, “should: ‘be construed to mean “heirs of the testator "such con= 
“struction : ‘being. yeasonable,. consistent. with - legal: usage, and in harinony cy. 


fee with the. general plan. and expressed: intent. of Congress. 


- Mancox, Solicitor: + Pata o oe me 


“My..opinion has. beer ‘edasetod. upon ‘the.4 proper’ construction ot | 


| potion 4 of: the Wheeler-Howard: Act. ‘(48:Stat. 984, 985)" in so far as. | 
this: section: limits the: class of. 2 aes to. whom an. Indian’ may 
devise restricted. lands.’ en ee _ | 


The: relevant: language: of this section Teelarees 


- Except. as herein: provided, no “gale, devise, ‘gift, ‘exchange or ‘other: transfer pe: 


Be of. restricted Indian. lands. or. of shares in the assets of any Indian: ‘tribe, or 


- ; corporation. organized: hereunder;, ‘shall: be made. or. approved : Provided, howe 2s 
. ever, ‘That. “such lands: or: interests; may, with. the. ‘approval , -of. the. Secretary. : 
of. the Interior, be sold, devised, or otherwise transferred. to the Indian tribe . 


wy 


in’ which the’ lands" or: shares ‘are located | Or - ‘from which: the shares” were. de- : . 


rived or to a successor corporation ; and in all instances such lands or. ‘interests av" 


shall: descend: or. be: ‘devised, in accordance with the then existing ‘laws: of the: 


: - State, or. Federal: laws: where: ‘applicable, in. which: ‘said. lands: are: located ; or 
oh in, wwhich:. the: subject. matter; of the. corpor ation . is. located, ito. ae member. of cok 


7 a such, tribe. or of such. corporation or any heirs. of. such. member : 


. The question of, what. Bersons: other than members of the testator 3 


Cs as where: oe property 1 is gabon te ne terms a the: “Wheelers | 


— 


> ‘Howard: Act,:is raised ‘by. the. ambiguity of the last two words. in: the fr 
- passage. abe ‘quoted, namely, “ such: member.” If “such member.” ord 
_ refers to the testator himself, then.the class of nonmerhbers. entitled ie 


oe to. receive. restricted. Indian: property, willbe limited to: those: who. 


par through marriage, descent or adoption have acquired a’ relationship oe | 


ee fg, the, testator. sufficient : ‘to. constitute them. heirs: at. law 3 Fgh 


= “AP the: cwords;. “such | member » be construed , to. mean, a member. : — 
Pee ta whom the. property am. question: might bé devised, then, apparently; ~ 2 
- nonmember. heirs of other Indians than the testator muiehe be: made co 


. devisees of the testator’s. restricted property. 9°06 ./0 Sp wna 


_...-In the third place, the phrase “ such amber? might i ‘construed : = a 
me 6 refer to a , member who as a devisee: under. the walt: in question. — eee 


$ 


eos. a " DECISIONS’ OF THE: ‘DEPARTMENT: ‘OF: THE INTERIOR Piss 7 A 


ae While: a strictly grammatical e construction inight a ‘to the: con: ihe 
ie. encod that. “such. member ” -referred. tothe preceding: ‘phrase “ any.” 
: -. “member of such. tribe or of: such’ cor rporation” sand:thus: would seem. 
Pe $08 Justity: either the second or:the third interpretation of the: phrase 
_- in question ‘suggested above, I am of the opinion. that. such’ a:‘con: - 


oe struction:cannot be: reasonably: maintained and: that. the first’ inter- : Ye - 
ee pretation: advanced above is the proper:one, i: ¢.,:that the: testator | % ae 
may devise. to: his own heirs regardless” of their membership: or'nons. "8! heft 


os : membership 4 im any Indian: tribe or corporation, but that outside.the_ 


“circle of heirs, the testator cack devise ony to: fellow-members. of” 


See his: tribe or. corporation. 


The third: construction. ae ee satiel that, onde he. 


ae ~-geotion | in: question. the class of proper devisees: includes, in addition. 
. to:all members-of the testator’s tribe. or.corporation, all nonmembers * 
- who. happen to be heirs of those members benefiting from the: will, 
~.. s@ems. to: reduce to ‘meaninglessness: | “Tf A: devises: property. ‘to By 
 Bhas no‘ heirs. if heis alive, and on the: other hand, if: B is dead: at 


ig the time-the will takes effect; B’s heirs take. by substitution, and.an 


e z express: devise to them is, therefore, unnecessary. ‘In: either :.casé-. a 
statutory. grant of power to. devise Property: not only. ti to B but to Bis Ss 
ea Sau would: be without: meaning. : 


A-similar. difficulty: arises if we.- a attatapt: ie a the: e phrase 
“ such member ” as referring: to-all those'.mernbers of. the.Indian - 
; tribe. who might be: ‘devisees. themselves, i.e, all “members: of the 


wee tribe. except’ the testator. ‘The'living, members. of. the, tribe: have no* 


heirs. The only possible beneficiaries of this’ construction would, be 


_... therefore, the nonmember heirs of those members of the. tribe who... 
2 have aid prior to the execution of the. will. While. this 3 ds a: legally 
possible construction, it is not one which commends itself to reflective _ 
—— judgment. ‘Congress certainly did not: intend to’ give the privilege | 
of receiving a devise of restricted land to all non-Indians who. might 

a “be: the heirs. of any. of the. deceased. members. of the Indian. tribe. to 

which the testator belonged, and to exclude from this privilege the” 


ee ~ heirs. of the testator himself. Certainly Congress. “was not consider os y . 


a ing the condition of non- Indians. -having no. subsisting relationsinD 
vee wth: the decedent. or. cwith any living member of his. tribe ‘but who | 


os es might nevertheless show some right, of inheritance from 3 an 1 Indian oe 


oe ; : member of the tribe. Jong, deceased. 


‘The circumstances under which the phrase. “ ae any. ‘hens of cae 


a. member ” ” was: inserted in “the Wheeler-Howard, Bill, indicate. the . 


‘ a _ proper. meaning to be. attached to that. ‘phrase. “Early. drafts of the noes 
legislation (c.g, HL, R702, Title TT, Sec. 6, April House Com; 
mittee Print; S.. 27 55, Sec. 4, May Senate Committee Print), both 


ei ans ar ait | 


oo int the House, and in the Senate, limited d ithe, prises of tAaberiting 
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= - restrigted property: to. the. emhees of the testator’ S: tribe, 3 in. 1 sideoed= oF ae 
ance: with, the. fundamental: purpose of the legislation to ‘conserve: = 
cn a Indian lands.in’ Indian ownership: and to prevent. the further checkers. 
oe “boarding of Indian lands through the acquisition of parcels of such 


Sees lands: by persons: not subject ‘to the authority of the Indian ‘tribe | 


- or-reservation. “To this limitation the objection: was. urged that in 9 
ee “gome: cases the: heirs of a deceased Indian would: not. be: members. of. | ms | 
ae “the tribe or corporation to which the deceased. had adhered, and that 
~ it-would-be unfair to deny such natural heirs the right to. participate aie 


ina devise of : property, - The House Committee on Indian Affairs, 7 


ae therefore, added. to the clause. first considered the: phrase “ or ‘any. 2! 

-...’ heirs .of such member.” (H.-R. 7902, Sec: 4, as- reported: to. the | 
os! 2 ‘Hoiise). Independently, the Senate Conunittes on Indian: Affairs oe 

* added: to’. the draft under its consideration’ a parallel : phrase more. 


| ae | “restricted i in’scope, “or the Indian heirs of such member.” (S:i-2755, 
 Seci:4, Committee Print No. 2; 8. 3645, Sec. 4, as: reported: to. the < 
- "Senate) “It seems clear: that: the purpose: of these legislative after-— 


ae thoughts was not to alter fundamentally the intent and scope of the 


original: restriction: but ‘rather -to: ‘provide. for: the: exigencies. of a 


| ~ special: case that. had not been distinctly considered, : namely; the. 
ease of an Indian testator. desiring to divide his estate by willamong — 
| those’ who would, in: the ‘absence of a wills, have: ‘been’ entitled. to 


BD, sharé'i in: the ‘eatsite! namely; his own: heirs. © 


od That-the: Chaitman: of the ‘House’ Commitee on’ ane “Affairs 2 
a SO. construéd: the phrase here in. ‘question is: indicated d by his explana- 
i tory: statement: to the House ‘of Representatives: Pet aba ge Be oe 


| © géetion? 4 stops’ a. ‘dangerous’ ‘Veal through | which ‘the’ restricted allotted 


Poe Tands' still in. Indian: ownership. pass therefrom: Upon the’ ‘death of an! allottee: 
ee coe ‘number-of heirs-frequently: makes. partition. of. the: land. impractical; : and 
0! t.must: be sold. at, partition..sale, -when: it generally. passes: into the, hands. Of 
5 - whites. - “This section. endeavors to. restrict . ‘such , sales. to. Indian buyers or to. " 


‘Indian. tribes’ < or organizations... Tt, however, “permits: the devise’ of: ‘restricted ee 


ie s Jands to" the heirs; whether Tndian or. Dot. “ (Cong: Ree: ‘Tune’ 15, 1934, D. 12051. a 





Tt requires no ‘strained construction of language to interpret ‘the : 


- of phrase. “or any heirs’ of. ‘such’ member ’ 3" ‘in “accordance with: this es 
oo > intent and | ‘purpose. ~The phrasedlogy. of. ‘section. 4 suffers’ ‘from. the mae 
ore oa looseness ‘of. ‘syntax: incident. to. the: agglutinative pr 0 cess 0 yf amen me :. : 4 

. peo Graimatical hc such as _ that, oe a ‘definite: ou E 


Pty 


oe We such imember ” thie’ ‘detobetioa Of the aor “« suc is = supplied dk io os 
Ss “ by’: any. clear ‘grammatical ‘ ‘antecedent but by the fale that the,“ ‘mem- 


oo per?” chiefly’ considered. throughout the section, though. ‘Hever @x- .. 


2" eb ‘named, ° ‘is the testator. ‘This’ is not’ the: only’ instance. in . 
pat othe: statute ‘where the word “such” cannot be construed by: simple : 
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_— application of the rules: of “grammar. (See. the initial words: “6 ees 


To. conclude, ial usage requires: iat. the phrase e doin’. af: ce - 


| ‘taainbien * must refer to the heirs of one who is deceased. Nemo |... 


est. haces. viventis, The only. deceased person conside ered: in: ihe, 
~. section is the testator. Evidence of thée-intent of. Congress indicates a, ee, 


: a that it is the testator’ Ss heirs that are being considered. * 2% am of the a : ee F 


~ opinion that. the phrase “heirs. of such: member,” should. i properly. - = . Poe 


| be construed. to. mean! nee a oe the testaton ae 
» Approved oe ae 
‘Oscar L. Cae ppt ore MMe oer ey 
| Assistant ‘Seoretany. ue eg Shenae tala fds oor 


EXTENSIONS oF. TIME | FOR PAYMENTS. ON. HOMESTEAD D ENTRIES oe 
| AP ah | OF CEDED INDIAN, LANDS , | 
-[Oire cular. No. “1834, _ supplemental to Circular ‘No. a aoe, 


~ Deparrwene « OF THE mene, 
> ee GEnEraL Lanp. Orrice.’ 
_ Washington, ee @,, 1 August & 20, 198. 


oP Rey Tae Goes. OF THE a Tivteabion © 


7 “Reference is made to’ ‘Depaitment Yhistrictiohs’ dated! Auipagt 5 
1984 (Ay 17780), relative ‘to’ granting’ extensions of time ‘for: pay- =. 
ments on homestead entries’ of ‘ceded ‘Indian. lands: ~The’ instruc- 


tions. refer: to the act: ¢ of — 21, 1934 Bos Stat. a) 8 and 1 rea ad a : oa 


part as’ follows: | 
The ‘Department i ‘is’ Of. the: ‘opinion. on che act of 1934 was’ ; intended. to fur- oe 


nish relief for entrymen. on ceded Indian lands who merely’needed time-to. 
- make payments of purchase price. For: that purpose the: ‘proviso’ a) the act may are 
| be treated. as independent. of. the remainder of ‘the. act. and: it will read: se 
Cog as fe any entryman holding an unperfected entry on ceded. Indian inne Cotes 
#9 -* shall not be entitled to.extension of time for the payment: of any 


e aeons ‘of the. purchase | price. ‘of: the land except. upon payment of >: 


we _intérest,. in: ‘advance,. ‘at. the’ rate: OF, 4. “pet. ‘eentum.. per annum: on the. prin- 


: ie ‘cipal: of any. ‘unpaid. purchase. price’ ‘from the date. when. such payment. or. . 2 
oe ‘payments became due to- and ‘inclusive of: the: date. of the: expiration of ae : 


: ' | period: of relief. granted. her eunder.’ inom i" : 
~ With: -guch'. construction: or thé“act thé: heféinbeford: austéa: poition: of: the. : 


: "2 yegalations: undér. said‘ act (Cireular::No, “1826)~ may’ be ‘interpreted: Hiarmo- ee 
are, ~ niously by. making the: -application | for: relief. mean, application for, extension. oL - 
time to submit. final. proof and to ‘pay, purchase price,. or to make y payment, ae as 


7 any installment. of ‘thé. pur. ‘chase price. eee : i ae 





> _ Attention’ 1s. called ‘to: the: fact' that ander existing laws 7d ehtepinen an oe 
— oR ceded Indian 1 reservations. in some cases, S may k be e granted an. 1. exten- | 


a Ca ee aa z Say ae ao et Stra a ities oF ier 


oe See Cireular No: 4926, ‘at! page 5i5;" ss ee 0 Se nee dee BUT a 


ae ; 
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i. sion ofa ms, fer. ayant: of the: cer pricey or: a: ipoien thereof, a 


upon payment of interest in advance at the rate of 5. per cent per 


2 ~annum. “See. instructions: contained 3 in, “Circulars: and Regulations- OL 


ae the. General Land. Office” ye dated Ji anuary, a PaEes 678 e 728, cS - 


~< inclusive. 


Agee ky indent to secure < canine i in: ‘compute the’ ‘titetest! “ peaymasity . ie 
Be ee the. following procedure: As: suggested | ‘and: will: be indopind by thas nie ae 
ese: office if approved by: the Department: oe 

, ak ‘Interest. on. unpaid. installments. will: be: computed aiden’ the: net ee 


; . = of May 21, 1984, at the rate of 4 per. cent per annum from: the date 
vers the: payments originally became due, unless extended, or. from the gt 


extended. date, if the payments have heretofore: been: extended, to and 


ee inclusive of the date of the expiration of the period of the extension ce 


authorized. by: the act of May 21, 1934. Where interest at the rate of - *s 


Ss 5 percent, or other rate, has héretofore. been paid. and an extension 
ar of time for payment. granted, the interest: will not:be recomputed. at 4. - 
“oper cent under the act of May. 91, 1984. An. extension’ of time may ee 


oe ce be ‘granted under: the act of May 21, 1934. to the 1984. anniversary of Si 
— . the date of entry. or. to eee. 81, 1934, at the ‘election: of the nm 


oe the « extension. Pa 





entryman. | 


ok Qe Where: Poe a time. for. payasnle® are . Aeuecd: ear ae 
_ December 31, 1934, ‘and where they. may. be granted under. ‘existing — a 


os laws ‘upon the. payment. of interest in advance at. the rate of 5. per . 


cent, per. annum, or. other ‘rate, interest, will. be: computed. under such - or 
laws. from. December : al, (1984, to, the, expiration: of, the, -periad. sine 


- ArorNerre, oe : 


_ Approved, Aagace 20, 1984: 


“Aging ¢ Commissioner. he am 


Te AL Warames, 8 foes ne nS ie oe 


First Assistant Secretary. 


NORTHERN PACIFIC RAILWAY. comPANY EU. LANDS _ 


“Opinion, August 20, 1984, 


~Nonreten Pactrig: Ratawas Cobani—-Lanp.. “Guann—Parenrs. ‘BOR. leo C ets 


-Lanps—Aots: OF Mancu. 25 1899, AND- JUNE: 25, 1929; SEC. ae 


“Daider: section 9 ‘of the Act of, June 25, 1929, it is ‘provided : . bebe ee aes aa ie 
ee the ‘Secretary. of ‘the: Interior is “hereby directed ‘to: “withhold his ap. . ae 


ans a ee ‘proval.of the adjustmént. of the Northern Pacifi¢e-land gr ants under ‘the Act es 
«of July 2, 1864;.and the joint,resolution of May'31, 1870, ‘and other Acts relat- 


ee Ing. thereto: and he is. also hereby directed to “withhold. the issuance of any a 
pee further patents. and muniments of title under said’ Act’and' thé said resolu~- 


tion, or any: legislative . enactments: supplemental. thereto, ox..-connected.. 


pe therewith, until. the. suit | or suits contemplated by. this: Act. shall vhaye, been Pe 


; Analy: determined : 


ee ee | DECISIONS or THE: DEPARTMENT oF TEE INTERIOR ee : 


: Eh ali ‘hat s in ihe light: afforded ‘by: the Jegislative: history. 61 the Northera we 
= oo land, grants, and. in, view, of, ‘pending: litigation in. the courts;- -said section oe 





| “must be. interpreted as: requiring the Secretary of the Interior to withhold all’: oS 


Mee | patents* for. lew ‘lands ‘otherwise. issuable ‘to the Northern: Pacific Railway a erscs 


ie Company under. the provisions of. ‘the’ Act. of. ‘March’ 2, 1899, until the “deter- oot a 
ee “omination: of the litigation authorized in 1 the 1929: Acts Pe ee ke = a 


_ | Mancow, Solicitor: tes ae 


~ You have: inquired: | aphstheny i in, 1 my. opinion, he. “Mats of Sui une: , 25, Bo 


cue Xe “1929 (46:Stat.. 41). prevents the issuance of. patents by: the Seer etary og 
of the-Interior -at: this time to the: Northern Pacific Railway: Come) 
"pany. for-lieu lands. selected. by: the railway - under ‘the Act of “March 

2, 1899. (30. Stat. 993)... ‘The coneraling section, of. the > Act. of J ane oe 


aC bs 1929, ‘reads in. full-as. follows: 


o Sine, 9s: ‘That: the: Secretary: of the Interior is s hateby a directed: to. withhold: ats he = 
oe ; approval of: the: adjustment’ of: the Northern’ Pacific; land. grants: under. the: Act a tte 
Sof Saly. 2, 1864, and the: joint. resolution: of: May 31, 1870, ‘and. other Acts ‘relating 2 


. ‘thereto: and he. 48 ‘abso. hereby: directed to withhold the: issuance Of: any further . 


Ley patents and muniments' of title under said Act and the ‘seid resolution, ‘or any ie 


= . legislative. enactments ‘supplemental thereto, or connected therewith, until ‘the 





- suit: or ‘suits: ‘contemplated - by this: Act - “shall Nave : been ‘finally ‘determined: ae 


. "Provided, That this ‘Act shall not. prevent: the adjudication: of any: claims. arising a. 


; under. the. public. Jand,. Jaws. where: the. claimants. are. not, seeking title. through’ eee 
the grants: to the Northern, Pacific’ Railroad ‘Company, or. ‘its: successors, or: any Agra gaia ety 


fe Acts in modification thereof . or r Supplemental ther eto. , PAmphasis ore 


. : legislative} histone 


ae 


+The Act.of July: 2; 1864, Ga Stat. 865) .6 decuted a: i eoreomion Se : a 
ON orthern: Pacific: Railroad Company. ' BY: the terms ns that: act t and” hon Beat 


= (6 Stat, 378), the Northern Pacific Railroad \ ‘was: granted . Pas pe 


trig 


ee quantity. of, land. along. its right. ‘of. “Way: from. Lake. ‘Superior ‘to or %, 


an Puget Sound with. the privilege of. indemnity: selections: beyond: the | oo eT 
primary zone of the grant. ‘Thereafter, Congress enacted a number. | pent 


.s of statutes which related j in varying. particulars to these grants. . One 
Bes of: those. enactments. Was, the. Act: of March :2,. 1899... «This statute ae ae 


created Mt. Rainier National Park and. permitted. the railroad to.gar. Pe 


render to the United States. so much of its land grant, as day within. SEND 
va Mh, newly created. park and the, surrounding’ forest reserve, and to. 6 0. 
select. and. receive patents. for lieu: lands. located. elsewhere. on. the i 

a public domain. . The. surrender thus. authorized, has. been made but i 
~~ the lieu, ‘selection. rights have. not yet. been’ exhausted... “Since thes 
passage of. the Act. of June. 25, 1929, the Northern. Pacific. Railway | 
ae ~ Company, successor. to: the N orthern Pacific Railroad, Company, has - 
~~ made certain lieu ‘selections: and is. seeking patents. for. the selected = 
ER Jands.: ‘Under the terms of the Act of. Ju une 25, 1929, ‘these y peta: is 











; ty 500 | DECISIONS. OF THE DEPARTMENT. oF THE INTERIOR. ev ot 


eeer must be withheld; if the ‘Act: of March 2, 1899; is: svontesnplated by Dae i * 


ae included within’ ‘the: phrase“ legislative enactments” supplemental _ 





- Ps. “(to the Act'of J uly 2, 1864: and 1 the: J oint Resolution’ of a 
ne May, 31, , 1870), or ‘connected therewith. oe 


are ~The controversy which. resulted ‘in: the passage. of | the. he ot Fue ws = 
ae o5, 1929, was precipitated by.a contention of the Northern. Pacific 


os : Railway that its land. grant was deficient: in acreage, and that the’ oe 


a railway was: entitled. to-select - and receive: indemnity: lands within 





ee ‘national forests. An-investigation of this claim by’ ‘the. Department aa 


: | . : of Agriculture. and. the Department of the Interior revealed evidence en : 
hs. | Of failure of ‘the’ railway to perform: certain: undertakings ‘incumbent. a: 


Ped upon it under the land grant’ statutes, evidence: ‘OL: improper: ‘selec- - 
ooo. tions and classifications of land and other evidence of error amd 3 irreg- 7 
- ae > -ularity, all of. which. seemed to require. adjustment. and: accounting: in. 


Be court: of: equity.. These matters:-were first: set: out in ‘somé detail. 


in a. letter from the ‘Forester. of the ‘Department ‘of: ‘Agriculture’ to. : 


the Commissioner ‘of the General ‘Land Office, ‘dated January 12, 
| 1994.. _Thereafter,. pursuant. to. recommendations, ‘of the. President, ie 
the ‘Attorney. General, the Secretary of the Interior, and. the Secren! | 
tary of Agriculture, Congress ordered: an investigation: of the North: ~ 


ern Pacific’ Railway’ land grants: by: a joint: ‘congressional committee. 


-- See Joint Resolution: of June. 5, 1924. (43 | ‘Stat. Ne That ¢ joint. a _ 
resolution contained the following stipulation: ae a 


“That the Secretary of the ‘Interior is thereby directed te withhold ‘Gntit ‘March fy 


4. 1926, his approval of the adjustment. of ‘the Northern Pacific and’ grants under 


ao the act of July 2, 1864, and the joint resolution of May 31, 1870;'and he is ‘also’ 


; hereby. ‘directed to: withhold: the issuance ‘of any: further: ‘patents. and: muniments oe 
Of title, under the, said act and the said: resolution: or any: legislative enactinents. 
: supplemental - ther eto or, connected therewith, ‘until. after. Congress . shall. haye 


| a made : a full and complete inquiry. into the. said iand ‘grants: and. the, acts ‘supple. ee 
Soa Sd . mental, thereto for. the purpose of considering legislation to. meet ‘the ‘respective : ot 
i, tights’ Of ‘the’ Northern Pacific. ‘Hailtoad’ ey and its ‘successors. and the : 


oe wie ‘States: in’ the: premises. 


a ee ah 


The similarity of the’ inated signs ts v laiigiage dict Wipe oa 


 paating # in Section 9 of the statute: ‘of June 25, 1929; , gives considerable 8 ae 
2 significance’ for present: purposes to & réport! on. “the! joint ‘resolutio Oi et 


submitted to’ the Chairman of the: ‘Committee ‘of the ‘House of: ‘Rep- ee 

ears, fesentatives on “Public. Lands’ by ‘the. ‘Secretary of the’ ‘Tntérior ’ cee eae 
Eo February: OF, 1924. “In this’ ‘report’ ‘the: ‘Secretary of the’ ‘Interior - 
..« stated’ that ‘ cj for purposes ° ‘of reference the acts of Congress. ‘under. 


. which this’ grant was ‘ade’ ‘and’ directing: the manner of its adjust on 


ment, are recited at. thé otitset.” “He then listed* “Acts: of, Congréss 2h 


ro. . Constituting” “the | Grant. ihe Following that, ‘enumeration ‘he’ ‘Tisted = - | 
cot 8 AUN Ct of® Congress ‘Regulating’ Adjustment of the Grant.” Under this - Lee 


me es : latter Tie dingy the Gisratl listed the: Act of March, 2, +1809. 





ae ” na "DECISIONS: OF THE’ DEPARTMENT OF THE: INTERIOR Ol 


i Tt is ie Significant that. at the: heamars upon: this resolution’ bee OE ae 
me ‘fore the Committee of the House of Representatives on: ‘Public Tands a 
_at the ist Session of the 68th Congress, the ‘principal: objection. oS 


; : - the. railway to the. adoption: of the resolution was. that, the. language “whe! o> 
above: quoted. would prevent perfecting of title in areas outside. Of 2 
_ ~ indemnity limits. and outside the national forests. | -It'seems, there- oe 


< fore, that i In the’ joint: resolution: the reference to ehactinents: supple- 








7: . "mental to or ‘connected with the | primary - land grant, was intended toe ee 
~ embrace. the Act. of “March. 2, 1899... | aoe ae ee 
After: the passage of, this. ‘resohitions and. pursuant: io ate ferns Mee te 


ge joint: congressional committee conducted an. extensive investigation a ae 
~ of the Northern Pacific land grants. More than’ 5 000 pages of hears +. e 


ings and related. documents. (hereinafter. cited as “ Record ) “were. eae 
‘printed under the title 5 ‘The Northern: Pacific Land: Grants”. 2 ‘Those. 0 


i hearings ‘ were organized procedurally around the letter: of’ the: Fore 


ester which has already been mentioned. “That letter (Record, pages: 3 - 
9-97) raised 22 isstiable questions, the: 43th of which concerned “the - 


great additional values received by the: Northern: ‘Pacific: under - the: — 


Act of. March 2; 1899, the Act of J uly 1, 1898; and exténsions thereof - > | 


av and. other: so- called ‘relief Acts’. oe This; issue was ‘discussed ‘at! length’ a 
in ‘the hearings. ° (See Record, “pages 1005--f014," 2839-2350; oT 

: 5132.) = oo 
At the ‘éonclusion’ of ‘those: S Weabings:' thé: 2 ota committee. J iboats 


“mended and Congress. passed the Act ‘of’ June 25,;°1999.° In COE! 
-. struing this act it must be considered that. the issues ‘yaised: on. behalt - 

Of: the. ‘United : States: and considered’ by the committee ‘were much? = 
oe broader than the claim. of the Northern Pacific Railway: to indemnity" oe 
selections. It, was contended by the Department of Agriculture that ee 





7 hited States - “Was, entitled. to.declare.a forfeiture. of. primary. Es 4 
-. grants for breach of'conditions: subsequent, and thata courtiofequity, = ° 


: should: consider ‘claims of the ‘United | States. growing out of acu = oo 


Tries 


- - and. other pene ‘and. erroneous aeton in, eae ath ‘the. | wh 
ou. grants. - (See. Record, part: 11. Je To. permit. judicial. consideration. of; eae 
| these a claims, Congres oe in: Section £ De oF thie: Act of 0 une #25, ee 
o 1928s Ss Ce 


_ The: Attorney ( Generel! is ne ‘authorized nie: directed. forthwith, ms y Angtitite.” oa ie 


and prosecute. such suit, or suits, as may, in. his judgment, be. required to, emove | a a 


oo the cloud cast: upon the title to lands belonging to. the United. States, as a. ‘result i 


tS of ‘the claini of said’ companies, and to have > all said controveries: ‘and. ‘disputes oo ae 


ete. 


i "s Fadtetaliy deter mined, ana a full accounting had- nebycene the: United. ‘States: ‘and, cae 
-. Said: companies, and a: determination made of. the extent,, if: any,, to which. . the; rae oe 
“said companies, or either: of .them,. may, be entitled to have patented. to’ ae i oe 


ae additional lands of the ‘United States in ‘satisfaction of said grants, Bita’ as. to” 


“¢ 


. j he 





att BOQ) | DECISIONS OF THE DEPARTMENT OF. THE. ANTERIOR = ee : 


- a “leis either of | the sald companies - As: 5 lawfully. entitlea to, all’ OF. any part of ie ; . 
con the lands: within: the indemnity. limits. for, which. patents: have not issued, and. 9° 


: oo" the extent to which the United States may be entitled to. recover. Jands “wrong- 
fully patented, or certified. al ~The United. States and’ ‘the Northern Pacifie ee 





ee Railroad’ Company, ‘or ‘the Northern’ Pacific Railway. Company, or any other ase 


Baek ae proper | person; ‘shall be entitled.to have heard and. determined by the court all 


oe questions of law cand fact, -and-all other claims. and matters. which may. be ger. _ 3 


: a -maane to a full and. complete, adjudication: of the respective rights of the United. | 
ea States. and, said. companies, or their. successors in interest’ under. ‘said Act.of. «°. 
oe July, 1864, ‘and said joint: resolution of May 31, 1870, and in other “Acts” GP tesa 


: “resolutions supplemental ‘thereto, and all other questions of law and fact: pre- Boga 
Sak, _ sented: to the. joint. congressional committee. appointed under authority: of ‘the | _< : 
- joint. resolution | of. Congress. of June: 5, 1924. (Forty-third. Statutes, page. 461), re ee 


- pak notwithstanding that, such: matters: may “not: be ppectieally mentioned | in this) Gop 
eae enactment.” ee Dis ok ee Se ea hes eG a : 
Phat suit is: now 7 periding,: ie was s to conan the » statins: nia: acme oe 

- such: litigation. that Congress enacted Section 9.. Lieu. selections under 
“the 1899.act. were. considered by. the joint. committee. and are. within — 
the scope of the authorized suit. The intention of Congress to ees oe 
es ‘hold -paterits to. lieu lands seems clear, Seasie 3: 
fo Pe SE am not: unmindful, that; the Aeaistant, ee of this. Denar: gee 


the prohibition of Section 9. (See Instructions dated June 22, 1929. se 
=o and, July 18, 1929, respectively. ); ‘The: rationale of ae a ikce 
| ds revealed i in. the following lang guage: a ee “Se te ta ee 


- “aatenits on. account: of. the railroad land. grant only. . The selections here. in. ques- = 
| tion: were’ not made on. account of the grant. Neither the. act. of March. 2, 1899,.° 


hee aid in the adjustment of the railroad: grant: and neither | of them is in “modifica os. 


pany. “was, authorized. to. relinquish. or. reconvey to the United - ‘States. ‘under the a 


o£: transfer ‘its: title. “phe: transactions ‘proposed’ are. ones” of. equal exchange.’ ce 





2 care lieu- selections. Or lands received in. exchange for: lands relinquished and, 2 ks 
-. Teconveyed: to. the United States. In the Opinion: of. the ‘Department, it was’ : 


m exchanges. ‘(Instructions of. July, 18, 1929.) 


~matter™ ‘of.the litigation authorized in Section 5, litigation ‘in which _ 


7 fact presented to the joint congressional committee ” ae 


- nae has advised, the Commissioner of the General Land Office on two: ee 
| ~ occasions, that. exchanges of Jand. under the 1899 statute are. not within. titled 


” Manifestly, it was the purpose: of Gansress to withhold: the issuance. sot: further. ae wee 


er “supra, nor ‘the two private relief acts. referred to. was intended to operate. as an. a a on 


: ' < tion’ of ‘or: “supplemental to the. grants: by: ‘the act’ of. July: 2 1864; ‘supra, and the: : re 
- joint. resolution of May. 31,1870, supra. As to the lands. which the railroad: com-: Sad 


acts of 1899, 1921, and 1923, its. title ig assumed to be perfect. As.to said lands 
its. grant had already ‘been. ‘adjusted, and.a right of: exchange upon ‘the terms | 
ss, and conditions set’ forth’ was the consideration | offered to induce the company ro 


- The selections. authorized) are. not indemnity selections:in, any. proper: ‘sense; but+ ape 


a a not the’ intentiox ‘of! ‘Congress: ‘to prohibit Or prevent the consummation: of ace ee " 
a The. legislative. history... of the. Act. of. on une 25, 1999, ‘seems not to og 
. hae been, considered. i In: these instructions ; > nor. is any ménhion made eae 


7 of the apparent. purpose of Section 9.to. pots in statu quo the subject’. oo 


- the parties are entitled to have adjudicated “ all questions of law and : oe 


oS ae nde ‘supplemental om acta. Certainly, the: 1899 ) statute rein 
is connected. with ” the primary granting acts. 6.0 oo a3 
es a ‘Tt 3 is my opinion. that Section 9. of the: Act.of Tae 25, 1929, ‘re: po - 
ee “quires. that. the Secretary of the Interior withhold all’ patents fori 
fs Hein lands, otherwise issuable to the Northern Pacific Railway Com- noe 
2 oe pay. under the provisions of the Act. of March 2, 1899, anti] the. » des re 
nee termination. of the. litigation. authorized 3 in the 1929 act, = ia 


‘ ee | DECISIONS. ‘OF THE’ DEPARTMENT: oF THE ONTERIOR. re 593 | ae 


oe * ‘Aniothsp a not donisdered: Hdbeiatora: | is bat. the: pro- er 
ue ae which concludes Section 9 exempts: froin the operation of that = 
ae ' section: claims: not: derived: through: grants to the Northern: Pacific: 
oes Railroad. Company... -The ‘addition ‘of this: specific exception milit 
os tates. strongly. against. any construction of the: section. which would. oe 
- ee add: another. exception: By: implication. SE unis. B68 peut oa Be 
altering.) ena. ae ee eos 
oo ee De Seems | ‘unnecessary. ie eencidee: the technical meaning: “Of ie ae es 
a phrase | ‘Supplemental act.” se Patents under acts § ‘ connected with’ 3 et 


«Approved, August 20, 1984: 
VT. Ay ‘Watters;. : 
First Assistant 3 Storetory. 


STATE 0 oF ARIZONA: ‘conTRacr FOR ‘WATER. FROM f COLORADO caer 


RIVER 


Opinion, August 30, 1985 


ey Sean OF! i Amuowa:Rodepas. Canxon Prosser Acr—Coronaso RIVER Conpacr ie? 


. Starurory, ConsrRucTION. | 


- | By the terms of Section aay of the Act of December 21, 1028, cominoniy 
- Imown as the Boulder. Canyon Act, it is provided that the State of .Cali- oe 
_ fornia shall have, each year, for beneficial consumptive use, not to exceed _ 
4,400, 000. acre-feet of water from the lower basin of the. Colorado: Riveryin 
ay "accordance: with. Article’ TEI (a). of the Colorado River. Compact, and: it. is e os : 
ee further provided: that no. person shall obtain said water from the Colorado Se 
.. “River except. by contract entered. into. with the ‘Secretary: ‘of: the’ Interior 


and‘ approved by that official, .Held,.That the provisions of the Act,:con- 


: “s ‘sidered. in. the light ;of. the.compact, must ‘be interpreted. as. ‘forbidding the 9 "4 


oe - Secretary: ‘from , entering into .a contract: for..the: storage: of: water in: the: 


i ae ~ A Peservoir. contemplated which. could: render: impossible: of: ‘fulfillment. the : _ 
-,. allotment. yearly to. the State of. Galifomia. of aa; 000 acre-feet of water. So ee 


= “Maxcoto, Solicitor: a es | | goa a. e 
oot!" ou. hae, informally eed oe me “the. development: oe a coli. noe i 
et he tract: for. the: delivery, to the State. of. Arizona, of water for use Pac ies 
co, under: the provisions of the: Colorado: River Compact and the act. of a a 
December’ 21, 1928 (45 Stat. 10874 Sonat known ® as the Boulder. Pag 


oy eae Project Act. i. ‘ ie et ee 
pug / 182662—34—von, 5438, a rr er i ee ct ae 


es as eae "DECISIONS oF THE DEPARTMENT: or THE: INTERIOR tor 


ee acting ‘pons its: Oélérado Ris: Coumiission; piinaulint 


oe is ‘Chapter. be ‘of: the. 1929. Session. Laws of: Arizona, ‘has: ‘prepared. er 


a form of. contract: intended to be executed: by the Commision? and | 


; om the Secretary. of the. Interior, which — by the e first E péragripn fe 


| a of Article. it and subparagraph (2) that: 


Bk ie ‘From: ‘stdiage’ “available in the Tesérvoir | created’ By ‘the Boulaer’ Den, ae eS 
~ the United States will deliver under this contract. each calendar year, at points. baa 
of: diversion: at..or: bélow Boulder Dam. on ithe Colorado: River; so much water“ 

as may be necessary to. enable the. beneficial ‘consumptive. use: for: irrigation a 


| and potable. purposes in. Arizona of 2,800, 0,000 acre-feet, per, annum, Subigct, a 7 


“3 ha following _ provisions : fees Siac | ae 
} | (a) Projects and water: users’ in ie Gond of ‘ie: ‘waters “covered by: this con- re 
a ts iract shall have the exclusive’ Tight to withdr: aw and divert: any water in Boulder _ ae | 
ee Canyon. Reseryoir’ accumulated: to’ their: credit: (not. exceeding: at’ any. one time te 


eG 4, 750, 000 acre feet in! the. aggreg ate) by reason of reduced : ‘diversions: by: said: Ariz. Ss 


eo! zona. ‘projects and users, provided. that total withdrawals from, Boulder. ‘Canyon ae | 
" ateservoir,. including | withdrawals. of .such. accumulated. waters. under, this. Con= . | 

tract, shall’ not : ‘exceed . in any. calendar year- 2,800, 000— acre. feet, _provided oe 
: further that: aceumulations ‘shall be’ subject to. such conditions ° ‘as to ‘accumula- . 


tion, retention, release, and withdrawal’ as the’ Secretary. of the Interior’ may a 
from . time to. time prescribe in. his discretion and | the . determination’ ‘thereof | 
by the Secretary shall be final, provided further that the maximum: accumula- 


- . tion hereunder. shall decrease in amount | ‘in ‘direct’ proportion to the decrease es 


from. any. cause in the rated capacity. of..the reservoir, and provided: further 

- that the United. States of America reserves. the right to make similar arrange- 
ments with: users: in Arizona. and in other states- without: ‘distinction: ‘in pr jority’ 
‘and to determine the corelative relations: ‘between the Projects and such users 
resulting therefrom. ae vp | pes aoe 


oA question hag arisen concerning this’ iuthovity. oe the Secretary 
+0, include. subparagraph (a) inthe contract. .It.is my. opinion.that. _ 
such. provision is CS ate the terms of. the act poe the ee 
/ River Compact... ee ae Caer ee ea 


ne Ld es * $ ae et 
an ee 3 


: “sie in section 5 oft the act, “which x praia bn & ie eee oe of _ 


That! the Secretary: of the.Interior is hereby’ gnthorided, ‘indér’ stich: géneral sie 


; regulations : as ‘he may -prescribe' to ‘contract for ‘the storage ‘of’ ‘water in said — os 
_ reservoir. and. for the delivery. thereof at’ such points ‘on- the river ‘and ‘on’ ‘said ia ae 
| canal, as: may: be. agreed: upon, for ivrigation: ‘and: domestic ‘uses, ‘and: ‘generation a 


| : ae of: electrical. energy: and delivery: at: the: switchboard to: States; municipal’ ‘cor ~ | 
er porations, political subdivisions, and: private | corporations of elécirical’ energy Se 
> “generated at said dam, upon charges that will provide revenue’ which, in. -addi-. ae 


tion to other revenue accruing under the. reclamation. law and under this. act, ara 
will in: his judgment: cover » all expenses: “OF. operation’ and ‘maintenance,’ Hine aS 


| curred by the. United States on account: of works: constriieted undet* this’ ee | 
> and. the payments. to .the. United: Btates: under subdivision - nepye ‘of: ssbcttons a nes 


“4 : permanent service and shall conform to paragraph (a). of section 2 of this act, 


at 7s ie "DECISIONS: OF: THE DEPARTMENT-OF THE: INTERIOR 895 vo Eb 


“No person, shall: have or be: entitled: to have the use for: any, purpose of the. water er fee = 


stored as, aforesaid | except by contract madle:é as. herein | stated. 


the, act, which provides: ee 


(ce) Also: all patents, grants, “contracts, ‘concessions, leases, , petits, ‘licenses, | 


A faither Imitation * on this authority i is found i in section 1B (0) of ake 


“yights of way, or other privileges from the. United States or under its author ity, ms | 
~nhecessary.. or. convenient: for’ the use. ‘of. waters of the Colorado. River. or ‘its ee 


tributaries; or for the. generation or. ‘transmission of electrical. ener oy. gener ated. . 


by means of. the waters of said river or its tr ibutaries, -whether under this act, | . 
“the. F ederal water: “power: acti Or, otherwise, shall be upon the. express. eondition ~ x 


and. with ’ the. express covenant. that, the. rights. of. the . recipients, or. holders . 


thereof to. ‘waters. of the: river or its tributaries, ‘for the use of which the’ same. eh ne 
are necessary, ‘convenient, or incidental, and the use of the same. shall likewise Lg 2 2 
< ; subject to and: controlled: by said Colorado River. compact. eg oa 


tis. obvious under. these provisions that the Sachcka? s “auitanity’ 
a. make any contract with respect to the waters of the Colorado 
River must.be. ascertained from the terms of section + EA). of the. act ne 
and from, the Colorado, River Compact. oe. So 


Section 4 t() oft the act P provides: oy oe . aor Ka - ‘ fe AM ae 


“phi act: ‘shall wet! take: éffect and. no: authority: shall: be: exercised: heretinder 


‘ana: no: work shall’ ‘be: begun’ and no: mioneys expended on» or. ‘in: ‘connection: with 
thie’ ‘Works’ or: ‘structtires | ‘provided: for’ ‘in ‘this act, -and no water ‘rights’ shall: be 
‘elaimed’’ or. initiatéd hereunder, ‘and: no. steps.-shall’ be" ‘taken by. the: ‘United. 
“States. or. by. others. ‘to initiate ‘or perfect Sets claims. to the. use of water. — 


‘ pertinent’ tO: ‘such: “works. or! ‘structures err “until. ‘the: State’ ‘of California, 


py! act” of its legislature; Shall’ ‘agree: PEER etre and. unconditionally: ‘with the , : 
~ United States. and. for ‘the. benefit of. the States: of! Arizona, ‘Colorado, Nevada; _ 


New’ “Mexico, ‘Utah, and Wyoming,. as an express covenant. and ‘in consideration — es 
of. the passage Of; ‘this: ‘act, that: the. aggregate. annual: consumptive use - -(diyer-— “ 


sions. Jess. returns , ;to: the. river). of water. of and. from the Colorado. River. for. | 
use: in. the. State of California, ‘including all vases. under, contracts: made ‘under: 


“the provisions of” this ‘act. ‘and ‘all: water necessary. for the supply. of any. rights ~ 


“which. “may’ ow" ‘exist; shall not. ‘exceed’ ‘four: ‘million’ ’ ‘four. ‘hundred ' ‘thousand 2 ag 
* aére-feet:. of! the: waters: ‘apportioned to: the lower: basin: States by: paragraph : (a) > eo 
_ of' Article IIT’ of the Colorado: River. conipact, plus’ not. more,than one-half of « 


“any, @XCESS: or: ‘surplus, waters’ unapportiqned, by said compact, such - uses always 
, to, be. ‘subject’ to ‘the. terms of: said compact. . 


~The: States’ ‘of ‘Arizona; “California, ‘and Nevada’ are. ‘dithotized' to: ‘enter’ nite Be 
“an‘agreement' which‘ shall provide “(1) ‘that of ‘the 7,500,000-dcré-teet-annually: 
- apportioned: to;the lower basinby,paragraph (a)of Article:II1:of the Colorado: 
River compact, there shall be apportioned to the State.of Nevada 800, 000 acre- © 


feet and to the State of Arizona 2,800,000. acre-feet for exclusive beneficial : 
egeslg tl deat use in ‘perpetuity #0 RS a 


»: Particular’ attention | ‘is. directed: to: ‘the. pone chat. Calidossin 7 


“shall have not to. exceed 4,400,000 ‘acré- “feet. of water, for. - beneficial iad - 
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ee éonsumptives use ‘eank year out of the waters. spportignéd: te vine cane oa 
oo. basin: by Article T1 (a) of the’ ‘compact. . While the: language ‘of “eae 
section 4 (a) of the act-as to California’s apportionment’ is. “not to 2 
exceed,” it isthe. obvious. intent.of. that provision and of the: act to 
apportion all, this annual beneficial consumptive use to California 

fe each year if it is physically available. To hold that: no ‘right j is given oy a 
ee : California by this provision is to. hold that. regardless. of vailable Pe 

. > waters, the Secretary could contract with. other ‘users. to ‘the deroga- so ne 
tion of California’s. apportionment, leaving it no ) water, save. > what. ae cue 


: oe might have acquired by prior. appropriation... 


~ 


: - exist. 
GD}: In. addition: oto: ‘the Panomionmont | in: ene (a): ‘the Hpwer yaein, ig 
| hereby: given. the right. to. increase. its i benencat consumptive: use > of, such waters . 


| by. 1, 000,000. acre-feet: ‘per. annum. 


oe While: this: provision is not a grant to. California of this: ee ya 
ee bi is nevertheless a specification of apportionment. for ‘beneficial. con: ee 
a “sumptive use. cach. year, which. specification. limits ‘the authority Oli 
the Secretary i in making. contracts for. the sale and delivery. of waters: oo ae 
= tod users in. other States. . be ie Bd ee et ee 


mye idetemaiine. wae the apodificatiog’ with: ‘respect t ‘to 'California’s go 


| apportionment means, section 4 (a) of the act must. be considered in 
~ connection with Article saad (a) .of the compact, that article being |. 
the basic specification for section 4 (a). OF the act, Article sang ee, dee ee, 
and (b) of the compact provide: _ eee ee ae 


(a) There is. hereby ‘apportioned from: the Colorado. River: aycteia in, “per- 
petuity : to the ‘upper. basin. and. to the lower: basin,’ respectively, the exclusive’ 


‘beneficial. consumptive use of 7,500, 000 acre-feet of water. per. ‘annum, . which | 


shall: include. all. water necessary for. the supply of any ent which. May: now. 





ee eee MRE Me Nw ee ee ae EP be SPT ar ay = 


This provision apportions the waters of the Colorado: River system cs 


7 between the upper and lower basins.” California’ S ‘apportionment is 
based. on the annual. beneficial consumptive, use. allotted to the: lower.” me 
- ~ basin. » Tt cwill- be. noted: that: nothing. in this section.. purports: toe oa oe 
as divide: the: storage” capacity. in the. lower: basin. and: An: Boulder. ok 
pee Reservoir, or to divide the annual flow of-the river, but. that theonly = 

division made is of annual beneficial consumptive’ use. This being oo 

true, the result is that California’s right, given by section 4 (a). begins a 
anew: each’ year, ° and is a right. to. its. apportionment... of: beneficial — 2 

ie "consumptive use: out of available sweater, irrespective’ of thes source ve of eee 
eee such waters : in 1 the river. eo Ne ae ee 


ae “Te: remains: to. ‘be done if inyincaiirag re (a) ‘6 of the: fom “if of “ 
Ss contract tendered BY. the State of ‘Arizona is. violative of these (prow: woe 
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te ‘ot the’ act nat comtipict: and, ‘Wherefore; beyond the: authotity . i : 
as = of the Secretary : SO to contract: “To test the effect of this paragraph, eg 
set ae: necessary’ to assume ‘a-case: where''the available ‘water from‘all 


a sources: § in a given year is ‘Tess’ than 7,500,000 acre- feet, after deduct- | 


- ing whatever might be’ available. as accumulated storage under pros 
visions ofa contract. purporting to create ‘such storage right. | ‘Thus, a 


if the water available in a’ -given year was 7,500,000: acre-feet, ofS Mies 
“which: 1: 000, 000 acre-feet were claimed as a, storage iitider:' | 


| Sees provision like subparagraph: stale (a), only 6,500,000. acre-feet’ would a 
-.... “be available for apportionment that year for beneficial: consumptive = 


2s oe use, the: inability to release’all available water being solely by reason — 
oo of the storage clause in the’ contract: supposed. To this extent, the 


Aa contract. would interfere with the apportionment, to California be = = 


athe specified beneficial. consumptive use for that year. ee oh 
ae conclude, therefore, that subparagraph 11 (a): of the proposed aS 
“hgontract:4 is violative of ‘the Boulder: Canyon Project: Act and the — 


oy Colorado River Compact, and that the oe is without authority - eee 


_ _ to approve its inclusion in the contract. 
7 AEROS: August 30, 1984: 

- Oscar L. (CHAPMAN, : 

| Assistant # Seoretary. 


- ELECTRIC POWER IN. CONNECTION ‘WITH O'SHAUGHNESSY DAM, xm, : 
Ps YOSEMITE NATIONAL PARK 


- Opinion, September. 5, 1984 


_ Namrowar Parks—Wrxcrare Powsn—Se. 4, Aor OF  Dncmuomn 19, 1918—Avrnon " Bar, = 


Try ‘OR ‘SECRETARY ‘OF THE INTERIOR. 


“he authority. conferred upon the. Secretary of the Interior by section 4 of ce a 
°° the ‘Act of December: 19, 1918, commonly called the Raker ‘Act; requirmg = 
his approval: of: plans | and specifications. in..connection: with | the’ proposed © ee 
7 i construction. ‘of: reservoirs, ‘dams, ‘power’ plants; and. kindred structures of © uy oe 
Permanent: character. in national .parks..in. the State of, California, does 9°” 
_. not: include authority to attach to the. procedural permit. a condition that oA 


aS electric power. developed at a dam. site within the. park. shall, “upon ‘demand, . ao 
“be made available: to: ‘the Government, at cost, for. use in ‘such h Dark. ar 


ee a : Mancot, Soliciton: 


The. city: and. county: of. San. ce Oslilornia., ee roauewed i 


oa aes you ‘approve: plans: and. ‘specifications for the enlargement. ef 2. 


~ O'Shaughnessy’ Dam: in Yosemite National: Park. rand ‘issue ia’ formal 7 


ay cM permit for the proposed: construction. In.that. ‘eonnection: my opin- — | cS 


cee ion has been requested concerning: your: authority to-include ‘in | such fe 
ae! ‘permit a condition that electric. power developed: at the dam: site. - 

oe Sal upon demand be made available to: the: Government. at t cost yp 
7 for us use in the e park, a a ee 
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| 0 Shisushteeey Dam was. s.ciiginally ecnuuctea as. ey of co we . : — 
| -tinuing project for the impounding of water. and development: Of ne 


power. “ander authority conferred; upon the: city .and county: of San 82° 


_ Francisco by the: Act.of December. 19, 1918. (388 Stat. 949) .” “Tt. fa 


presently; proposed that the dam be enlarged, and to: finance such an 


: undertaking the city and county of San Francisco obtained a. loan oe 


: -and-grant from the Public. Works. Administration. The ; Act of 


December 19, 1913, commonly. called.the Raker Act, defines the |. ~ 


Se procedure to: be followed: IN: undertaking such. construction. In this - ; 


‘connection. it is noted that’ Congress. by. g general legislation has: ext ae 
pressly reserved to itself exclusive control over: the authorization ane 


_.. of such projects within national parks. - (41 Stat. 1063.) The present 
‘submission of. plans: and. specifications to: the Secretary: of. the. Antes: 3. - 


a rior is occasioned. and. made necessary. ‘solely ye the e following, pros - ade 


- vision. contained 3 1h. section. 4. of the Raker. Act: 


That all ‘reservoirs, dams,: conduits, ‘power plants, water. ‘power: and: idvélectite's “O08. 
: works, bridges,. fences, and other structures,.not of a.temporary character. ~~ 


s shall be sightly and of suitable exterior design and. finish so as: to. harmonize. > ee eae 


- with the. ‘surrounding Jandscape. and its. use as a park ; and for this purpose” oe : 
all plans and. designs shall be submitted. for approval: to the Secretary, of ‘thie: Ee 
a Interior. . , | ae 
The quoted res seal shows: that your. ee danclion: upon te 
the present submission of plang is the. approval or disapproval OL 
| architectural. design... The. issuance. of. a permit, to. proceed. with. ~ 
- construction is no more than: an, ‘appropriate formal metliod of indi--. 


eating such approval. “It'is my opinion, “therefore, that you have’ oe 


_ no authority to attach: to: such a.permit. a: condition oa the 3 


; furnishing of power to the Government. 


Although. I find no authority for. ‘the’: issuance. ‘of. ‘the ‘suggeste a aos 


‘ ; conditional permit, it is to be noted. that the Raker: Act does. vest oo 
ee ‘the. Secretary. of. the. ‘Interior. a, considerable. control. over, ‘the’. we 
sale. of. power. developed . im: the: course: of. the:: ‘project in. question. 7 


Except: in the event: that: prices, are fixed by. the law of California, — . 


the Secretary’ of the’ Interior: is” authorized: to determine: the’ rates oe - 
tobe charged. for the sale of ‘power. (See section 9, ‘subparagraphs eos 


im, nyo.) Certainly, ‘the city, and county of San. ‘Hranciseo will be 
bound by prices so fixed in any sale of power to the. United States | 
as well:as ina sale’ for private use. . Moreover, ‘the: cited. ‘subpara- eee 
/ graphs require | that: the. power project: ‘be: developed: ‘progressively a a 

up to a required minimum: capacity of: sixty: thousand“horsepower: = 


oe sees these. circumstances, there seems-no. substantial danger that = 


a the: United. States. may: find: itself unable: to: Droge needed: ene me | ae 


from the source in question:at'a: reasonable. rate. 


Approved ‘September: 5, 1934 racy dane”: Saree ar 


Oscar: Li. CHAPMAN, 
| Assistant Seereiary. 


~ 
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al, RICAN INSPECTION OF IMPORTED CATTLE ACTS SOF oe 


ISLAND LEGISLATURE. 


“Opinion, September 11, 1984. 


ar. ‘Coneniss-—Lmarstaniyp Avrionrry—Timurony, ‘CHDED ‘TO 0 UNrr> STATES, 


“Congress: ‘has: full and complete legislative - authority. over ‘territor y ceded | 
“to the United States by treaty. (DeLima v. Bidwell, 182 U. 8. 1,. 196. a 


| a | "Trnrronins—Pomiro R1cO—ORGANIO_ Act—Lmorstanive Avraorrry OF touano, erar 


LEGISLATURE, | 


Section’ 9 of the Organie ‘Act. of Pie Rico, in providing that « “the statu- 


“© tory laws | of: ‘the United States uae locally inapplicable — i et, 


‘ a have: the game | force. and effect: ‘as. in. the United. States, ia 


eas “serves, paramount. power of. legislation to eral and limits. the power. oe — 


eo -.the, Puerto Rican legislature to. the enactment, of legislation: which does — 


x ee hot conflict with acts of Congress. and the Constitution of the United. | 


as "States, ‘and from this At follows that where acts of Congress conflict with } 
acts of. the Territorial Legislature, the: former must. prevail. : 


| Deserromms—Pomnro ° R1co—Lactst.Atvon—Fepmear, AurHonrry “AND _ Taam 


The’ Cattle: Cottaglous Diseases Act. “of: February 2 1908, ‘authotized. ‘the: 


~ Secretary’ of Agriculture to’ take: measures to" have inspected cattle enter ing a 
: United. ‘States: territory. from. foreign. ‘countries.’ or ‘from: ‘one State or... 


((herritory to. ‘another,: and: further’ provided that animals: thus ‘inspected: 
: Might . be transported. into. any. State or. Territory without. further. in- 
es B aoecion under other | authority. . An act of. the. ‘Legislature. of. Puerto | 
gee approved | “April 28,1981, pitovided that’ before bovine. cattle should: 
pe ‘permitted to! ‘enter the ‘island. they must: be ‘subjected to a tuberculin | 
Si testi: Held, ‘That. the: act: of: the ‘Puerto Rican Legislature - is valid and” | 
© “enforceable: only as: to, cattle which Have not been: certified and inspected. 
ts under; authority. of the Secretary, 9 of f Agriculture. pe Soa we hee 


ee Manco; Solicitor: 


A. My" opinion has’ et satiated as: 0 5 ths validity bt the’ ack: ‘ob ot thd 
ae ae Puaito! Rican legislature approved April 93; 1931, (Laws of Puerto — 


| Rico, 1981, page 276), which’ provides that every. ‘head | of bovine _ oe 
cattle: landed - ‘in. Puerto ‘Rico ‘shall have been submitted, ‘prior to. 


: ey: leaving ‘the port. of shipment, to a tuberculin test and must ‘be aéz 


_ companied: by documents stibwing that such test was ; made and an ; ee 


: the’ reaction was snot t positive. 


Re . tory coded t ie ie United States ce treaty. DeLiing: ¥.  Bldwell 1 | 


| ara 3k ‘S21; 196). Following the cession’ of Puerto Rico to the United ; 


ee . States. by: Spain, Congress, pursuant to this authority, enacted ‘the “ae 
Organic . Act of Puerto Rico: (39. Stat. 956). which provides. in sec: 


. thon | 387 thereof that the ‘authority. of the Puerto. ‘Rican. legislature, a 


ee “shall extend 1 to" os matters: of” legislative ‘character not. only - ie = 
> fai coo all a ee 


a _ 
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Section. 9: of thei Organic: Act ‘provides “ ‘tak the: sabatorg: awe es 


“Sak the United ‘States.:not locally. inapplicable, except as herein-. ue 


“before or hereinafter otherwise provided, shall have the. same force. 


§ ae and effect, j in Puerto Rico as in the United States * * *,” This’ >, | 
_. section reseryes. paramount power. of. legislation. to . Corie ands 2, 
See limits the power of the Puerto Rican legislature to the enactment: of See 
pit legislation which: does not conflict. with Acts of. Congress. and; the. oe 
oa ~ Constitution.. of ‘the United States. ‘Indeed, this ultimate. ‘power he ; 

— would remain in Congress even in the abpence. of the Specific. rege 


a a ; ervation. Maynard v. Hill, (125 U~S..191, 204). } , nee 
- _ The. obvious purpose of the Puerto Ga act, under: cotsidéeation -/ 


= is to. guard: against the introduction into Puerto. Rico of ‘cattle in-'. - : 
~~ fected with tuberculosis. It is an. inspection law. intended to safe- ae 


‘guard the public health’ and, therefore, it is clearly a valid « exercise = a : 


os of the. police power of the Puerté Rican- legislature. unless it. con= os ee ; 


a - flicts with a law or laws enacted by. Congress. Bogs a 
_-» By the act. of February 2, 1903 (32 Stat. 791), Congress pees 
| ized the Secretary of Agriculture | “to take such measures.as:he may 


é deem: ‘proper to prevent the introduction or dissemination of. the con- 
tagion of any contagious, infectious, or. communicable. disease. of 
animals from a foreign. country into the United: States. or from one 


“State or Territory. of the United States or the District of: Columbia ~ 
_.to'another °* * #" The act further provides that: when an ine. 
spector of thie’ Bureau of “Animal Industry has issued_ a certificate 
that he has inspected. cattle.or livestock and found them free from. , 

infectious, contagious or communicable. -disease,. ‘ “such animals so. 


: inspected and certified may be shipped, one or: transported ee 
Into and through any State’ or Territory — *: ® without further 


inspection or the exaction of fees of any Kita: except such as may” at ; : 


any time be: ordered or exacted by the ‘Secretary of. Agriculture:”. 


In view cf the status of ‘Puerto. Rico, as a completely a . oo : 
oe though unincorporated,, ‘Territory _ (see | 36. Ops. Atty. Gen. 826)5° > ae 
and. in view of. the specific provision . of. section. 9 of: the. Organic e 


. Act, the application. of this statute to the introduction of: cattle into — oe 


ee Duco Rico seems. clear..; “The. Department of. Agriculture. has, so 


a ~ interpre eted the statute and now Maintains inspectors in Puerto. Rico. eo oe 
charged with the enforcement of the act. and the regulations promule Lay l: 


gated thereunder. hI I he oe 
The question ae is presnted. ae pa pee is phcther Bee ee 


.. “Puerto Rican legislation. conflicts. with the foregoing, act. of Con. - | = 


; < a gress. and is thereby rendered invalid. 7 ae 
2 Bhis. identical question, was considered’ by ‘the cae Cont of See 


: he. United States i in, Mintz v. Baldwin (289, U.S. 846)... Although, a ao 
ae that « case arose > under the commerce » clause of the Constitution fhe” pe 
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: 2 : piicblem’ of conflict one local lapielation and: he ao of. Fobrusiy, 3 : 2 
a “2, 1903, supra, ‘was the same as in the instant case, since it'is also true. oy. 
+; + that? sander’ the commerce | clause | Federal legislation’ is. ‘paramount | Lee 


7 and local legislation is. invalid if in ‘conflict’ therewith. | The case. ee 


2 ae involved. the. validity” of a. “State cattle: inspection law. which Wages 


similar to. the Puerto Rican. act now. under. consideration, andit. was: 


‘held that the act of: 1903, excluded: local: cattle: inspection: legislation | Bo je 
. only to: the extent that. such‘ legislation could not be made to apply) 2. 
° to-eattle inspected and-certified: by: Federal. inspeators. Mr. Jd ‘Tastee a 
i Butler, who. wrote | the ‘opinion, stated : ae 


“Plaintifes eattle were ‘not inspected by, ands no “Gerttidate’ was. feed eee : Ae 


tena authority. Unless the Act itself operates to. ‘prevent the enforcement ae 


of the. order: the ‘suit was rightly dismissed. The express: exclusion. of state: . 


o inspection. extends only. to, cases where. federal inspection has been. made. and. 
ca certificate ‘issued. “The: ‘clause cannot. be: réad to extend: to. other cases. - The 


| _ expression | of. purpose. SO: to limit ' ‘the exertion of state power: strongly suggests a 
_ that: Congress . intended not otherwise: to. trammel the’ enforcement “of deena 


quar antine. measures. 


Tt necessarily: follows ‘trot. his ‘déetaion of! the’ ‘Supreme: Court: os 
thatthe Puerto Rican act of: ‘April 28, 1931, is ‘valid ' and. enforceable “ 
as to. cattle. landed® in’ Puerto ‘Rico which nave: not® ‘been: ‘inspected ae 
and: ‘certified. by an’ inspector. of the Bureau’ of. Animal Industry, me, 
but the’ act is‘invalid and may ‘not be enforced ‘ as 'to’ cattle landed in 


| Puerto Rico: ‘which have been so a and certified. seine 
| s Sppronih September, ot, 1984: Lerahy foe ; 


_ First Assistant Seoretary, 


- ca ‘LESLIE PARKER ‘Er AL. (ON MOTION. FOR REHEARING AND | 


_ PETITION). 
Decided 1 September 18, 1994 gi es 
MN. Crarme—On. | AND, Gas ‘JLawps—Om. PrAcur—Discovery—HvineNce,, eee 


In. support. of an. application, for. mineral: patent to. two. oil. placer. claims, 5. Oe fe 


es : a the evidence. showed the. drilling of three, wells from i916. to. 1928 ‘to a eat 


ie sores Wa 


8 Weheopuitened Wat! as. to ‘which: ‘no ‘tests of: prodution were: ‘made. and’ athe ae é “i 


cocwells: were. abandoned: and: all ‘drilling: discontinued until. 1980, when: ‘the. bo. 
mineral claimants, under the provisions: of. the leasing act ‘of. ‘February. me 


».- 28,1920, obtained. permission. to, drill. a test. well to. deeper. sands; in.which =. 7 
oe oil and gas. in, commercial quantities were encountered. ik eld,. That. the: Pa Wag 


a “mineral claimants’ did ‘not rely’ upon’ the alleged discoveries in'the three 


ee )“wwells “first mentiéned, ‘but realized: the need: of’ further ‘tests’ and’: ‘aeedrd- © <a 


“os inglyr drilled to: decren: ‘sands, and that the placer locations» w were invalid. ow 


oem) oe, fete. lack, oF disconery,: ° fy seein Pade a4 hep uy! ae : j 3 VS 3 ? ma eee egy 2 WF aa fa = ne. te ai : : . 


fe GOR: “DECISIONS oF THE: DEPARTMENT oF THE: INTERIOR” 5 2 ER SS a 


ye Mens ‘eraim—-On | ‘AND. Gas LaNps—CLaIMs: ‘Unpse: Genmar ‘Moxte. en ae 


AND ‘UNDER Imasing. Aor WarvER:: 


Ss One in’sur rrendering, under the provisions. of ‘the leasing’s oe all, put. “two a mat 
claims out of 50 located under the provisions of the gencral mining law, 
oy One retaining riining. title to these two. claims for further. development ee 
<< and proof ‘of validity, did’ not constitute a waiver’ ‘by the Department: ‘of 
tae, OM engi the’ usual: pole sg ‘for. earning” peta ner under. the: “general Se 
oy) mining: law.: ae _ * a a es 


Meio Crame—Om, AND» ‘Gas ‘BANps—Depaumaren rar. Deorst0% cme. “AND ‘a 


APPLIED. 


Rule in Oregon Rasin Ott and. Gas “Company (50 iL D. 244), on, mFeonsing ee 


ace L D. csp followed. 


: Beg deciaién of ‘Pebrisry’ 23, ‘1938 5 [ee LD. 165), tne , Departanent oie 


. e affirmed the decision. of the Commissioner of the General. Land Office, - | 
dated: June-9,: 1932, rejecting the application of H. Leslie: Parker, = 


M.D. Wheeler, oF B. Wheeler, L. S. Worthington, R. S. Rhoades and : 


Calvert C. Kirk, for patent: to two oil placer claims described: as 
| Middy. No. 16, embracing the SEY, Sec. 14, and Middy. No. 21, .em- 
bracing. the NEY, Sec.. 23, T.. 35 .N., RB.’ “'7-W., 6th P. M., - Wyoming. | 
On. March. 381, 1933, counsel for the claimants filed a. ‘motion, for 
| yehearing and. petition for the exercise of the supervisory. authority 


of the Secretary: with respect: to the said decision. Numerous errors... 


_ of law and fact are assigned in support of the petition, directed, in 
substance, to the three principal. objections found by, the: —— 
to the allowance of the claims, viz: 

1. Lack.of discovery of valuable deposits. a mineral prior to the 
‘date of the mineral leasing act-of February 25, 1920. ‘2 | 

2. Lack of. diligence. i in exploratory work looking to. discovery, and a 
failure of discovery at any time for the benefit. of the claims. 

3. That the discovery of a. valuable deposit of. oil in well 11A, 


“which was drilled in the year 1930-on Middy: No, 21, cannot be cred- 


ited to the placer. claims, because it was drilled ander a permit. issued a 


a ‘under’ the: Teasing act to ‘one: Boyer, and that the ‘circumstances of 


the’ case, including: ‘the transfer of the permit to some of these. claim- Sos, 


. ‘ants. aad. the agreement. thereunder for. drilling. the test well’ 4+1A;° 


re = worked estoppel to. deny the validity. of the said. permit, or to claim _ . 
2 a thie. discovery i in. pAthat well: for the: benefit. Of. either: Of. the. aes fee 2 


A velaims... 


The record of t the o heating i In thee case Hes been most taretully re- ; . 


. = viewed in the light, of the allegations of error. No. material miss 

~ statement of. fact i in. the former decision. has heen: disclosed. More- - ek 
 -over,ino: specific. ‘error is alleged other than failure to. give ‘proper. on 
ae weight to certain features of the evidence and failure to reach certain ras 
* hE conclusions for which contention is. made. es the pies “ * 
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: - * oe gb eaee ‘as. recited at. length in the fovier deeision will: be eda - 7 < | 
aga: fair and sufficient statement as. basis, Tor reconsideration: without at 


a extensive: reiteration: mee SES ee. 
The: record shows. ayolid: dispute feat Too sums. GE money: were 8 


hae ee in. the drilling. of.swells on these two claims, and: it'is:also ° a 


: ay _ shown: that: prior to the. date. of: the: mineral leasing: ict: of. February 


: | = ; 25, 1920. (41 Stat.. 437), the: Shannon: sand had bee reached and that. | 7 4 A : 
> geme | gasy and..at least: indications. of oil; had been found therein at ee aot 


ae a depth. of-about 2430. feet. . bs fy Sg 
|, Middy: No. 16: (SEI, os 14)4 was located on. : Desshiber 21, 1916, — 


based on. alleged. discovery of. oil ina hole: 50 feet deep. No reliance . 2 = 
- no is: now: placed. on that. allegedi discovery. In Je anuary, "1917, MONG ree 
oe Wheeler, obtained a lease from the locating. group: for. the éxplora- ae 


‘ ~ tion. of their: clainis.. ‘He. contracted with the Producers Oil Company — ~ 
_ for the drilling. of a test well on-some part. of the said claims:Middy - 


- Nos. 16- and 21, Under: that contract a well. was drilled on Middy 
No. 16 toa: depth of 3,800 feet. .. Wheeler testified at the hearing with 
: _ respect ‘to the: alleged: discovery i in the: Shannon. sandstone that: “I. 


-. observed") considerable evidence of gas, and: occasional - rainbow 


_ “eolors. : The gas. occurred as bubbles, froth, or what we: now. term cut 
mud. That’ was in: considerable ‘quantity, ‘extended: across the: entire. 


pa _ fluid stream, and:imade a. very: distinct. odor.”. -He further ‘stated 
-s that-he lighted some. of the bubbles, and’ that they “ would explode 
dn puffs 5. that. the conditions were such -as: to. Justify: the expecta- 


tion ‘of. having a commercial. well by. proper easing and removal of. 
the: water. » But. the well was. not. tested. : The witness stated that 
his: observations with respect to. this well caused him to devote much » 


time ‘and. money: in. further’ development of the field. However, it: 


does. not: appear that: his interest was'so much because: of. the alleged 


_ deposits’ found in the Shannon. sand; but: was more because. of hopes. 

2 OF finding rich: deposits. in the: deeper. sands.” ‘This: well. was’ aban- 
aa doned'i inthe: fall of: 1918 becatise of inability. to. drill. further, and ; 

es - no other. well: was drilled. on this claim. | Sot, 

oo bene December; 1919, the Midwest. Refining: Company, ae cade aa 

page Contract. with. Wheeler, started . drilling: a: well on Middy No: 21. 0. 


en (NEY, Sec: 398). .The.contract required drilling to the Wall. Creek .- ae 
sand, or.to a depth of 4500 feet... At a depth. of 2430 feet the first. 
Pa ~ Jayer: of, the Shannon: sand. was penetrated . and: water was: found: ae 
ng as ‘After. passing” through 20. or 25. feet of sand + a. layer’ ‘of shale Tor 8 Ba eis 


Shae eee 


. “feet. thick ° was ‘found; ‘and then a ‘second lens of the Shannon, sand, - 


3 401 to 15. feet thick was encountered, 


| a : and. when’ ‘they struck the’ lower. bench; gas: started to show whenever » they ‘foil a 


_ bail ‘There’ were’ “occasional bubbles ‘when: they: were. not: bailing. This! gas o_ 
fo was in: ‘considérablé: ‘quantity;: in‘ that’ it- was‘ visible to the: g OFEy and it could ‘be ak 
a ; lighted and would burn several feet in the air. . 7 a 
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a Water was’ , within, 200. feet of the diprick floor.) Witness (Wheeler) a 
stated that his éxperience in drilling such wells was that such show of 
gas thus under water pressure indieated . considerable - quantitiés ’ i os 

... awhen it was properly cased. . Asked what. he'meant: by “ considerable ow ee 

ie quantities,” ” he stated, “ Oh, half:a ‘million: to, five’ million feet, in one =~. 


case twelve million.” No. teat, however, was: made, asit. would: thave 20... 


oe - beén ‘necessary .to deg up: the: Tole: This ‘well was drilled. ‘to‘about . iS es 
es 8700. or. 2780 feet, when the hole became crooked: and had to be abans: 
-- doned. The rig was skidded over, and a new well-started'nearby on 
ae the: same claim, , Middy No. 21. At about: 2430 ‘feet. the Shannon: sand — oe 
“owas. struck in his new: swell. “Tt: appeared in- two: levels; the. upper es 
~~ one. approximately 20 feet. thick;. ‘and no: showing of oil or gas: ap-- - 


parent, then 7 or 8 feet of shale, then: the second level: of the sand, - 2 
~-10.t0.15- feet thick, where. ! ‘showing of: gas: similar to: that. i in: the ria 


: other’ abandoned ‘adjacent -well :was: found,:. At TE would. ‘burn: asit 
did in. No. 1.”': This:well was drilled to: A822. feet: The Wall. ‘Creek: 
sand was: encountered, and. &AL very minor show of. gas, ‘and later on 





: there. was.a. peat oil, dead: in. character, found—just. small showings. Poe 


-on, the: sump; This: well. -was Esbanigued in ‘August, 1993, The 
drilling company. apparently. considéred the findings i in-these. wells of 


no importance, as it failed to: avail itself of the options phovided: ai Spe 


| the drilling. contract, and:the contract: was’ abandoned... | 3 
The persons most’ interested. and. ‘active in the: promotion of hess a 

ae are. M:N. Wheeler and. H:. Leslie. Parker, and their’ opinions. : 

with respect. to these so-called discoveries are: shown ‘in'certain aff: 


| -davits: which: they. made and: submitted. for: the purpose of: obtaining. 7 


- extensions of. permits which. they. held. in the same: field. under the 
i leasing act: In. an affidavit: made ‘by M: ‘NN. Wheeler’ on: July. 31, 


i 1926; in connection: with. permit. application Cheyenne: 037046, he re- 


s ferred: to: the: first : well - (on: Middy No. 16): “in: which substantial ~. . 


- ; showings of oil and ‘gas were discovered, but. not sufficient for: profit- | | : 
able production, and said’ welll was: -abandoned ' ‘on rabeoant: of oe reed 


“ _ diffion ties, LC ae ee er ee er ae oe - 
With regard: to. thie: other: ta: swells: (on iggy No. 21), ‘he ‘stated . phon 
cs that after abandonment of the. first: well, : gis ee eo 


ee a - diffiant: procured ‘an’ ‘operating ‘dgreenient with’ thie ‘“Miawest ‘Refining Ga Ss, 
_°. —pany for the drilling of a test: well of not:less:than: 4500: feet. in depth: in, said. ~ an 

me _. field;: and: drilling. was: commenced. On: ‘said test, well: early: in the’ year: 1920, 20 a 

and, continued: until drilling, difficulties made, it: necessary: to. skid the. rig eee 
and start a new hole in 1921, after the first hole had encountered a-showing 


of natural gas in ‘the. geological horizon locally. known as: the, Shannon: sand; aie 


Ri 7 ; that. the second well’ was. drilled diligeritly ’at’a ‘depth ‘ot more: ‘than 4800. ee i 
as feet, Teaching . the: top,.of. the. First -Wall.,Creek:;or.. . Frontier. sand,. ‘and-al-°- 


; though, showings. of oil and. gas.has. been found. it; was not, sufficient: in amount . eee 
for: " Profitable; productions. and: .the. said: ‘well was: abandoned: cby: the: MidWest. ee 


r ae are 


fo ges a? rh betaiz 2 2 Uepn ad nomen eS ern . pa Le ees es ee hoe : 
eas Snekies vel MEME ee ee Sy oe Sati a Seba oF SP Sal odag. y So Bate eg SRR CE ay Gah ge NS fae £f% were 


ae Goueng: on. aéeotinit: of: t drilling: difficulties in: 1923 ; deterounin: the a 
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eee Midwest Refining Company surrendered its operating’ agreement to affiant. 


Similar ‘affidavits “were made in’ several other Cases - eee a 


; pe 037047, wherein Mr. Wheeler referred: to. the: ‘efforts of - . oe. 
himself and H. Leslie. Parker in the ‘exploration: o* the’ ae ee AE Se re 


a Field and other ‘nearby: fields, reciting what they had done, - 


oe de their efforts. to. procure the testing: of. the. lands in such three. fields, ana ‘ 
. “notwithstanding . the, discouraging: results. 80. far,. are still. desirous. of. testing, Sa 
-.. said lands in said three fields, and. believe that. if a well is drilled:thereon EOi- ee 
ee sufficient. depth. to. reach. the: Wall. Creek, sands, ‘production, of. OL and. gas. ‘in: a es 


- = pavne. quantities: will, be obtained.; 


ee ana oO ‘Leslie Parker, in an. affidavit dataid “hay. 31, 1929; filed i in con- ee . me 
a nection with. permit Cheyenne 037050, )y neferring ; to the well. drilled oe 
o om: Middy No.. 16, said: re ee ee 


| Oe and on. account’ of arilting difficulties; the said well” was ‘abandoned, having: - 7 | 
“procured: only showings’ of. oil and gas, which showings. were not tested, but’ 


a : were. cased: off: ‘to enable ‘deeper drilling; that: said: } showirigs’ have never ‘been’ ie : 


Ba tested to. ‘prove or. disprove profitable: production: - 


He also. referred to the other two mel. the: showings of gas : found oa 


- therein: the abandonment. of same, ANE Pade iat 


nevertheless, and ‘nothwithstanding the’ discouraging results. sO. ‘far, “adflant vs 
still believes that: a still deeper test well: will. find oil and eas. in, the deeper | 


eee formations. 


een He then. Tinted ‘thera names of ‘the eee ae where ie ae on . 


find profitable, oil and’ gas at depths from 5131 ‘tO 6730 ‘feet, and. 


discussed. the. improvements 4 in drilling equipment since the old wells ia 


, Were’ drilled, and.-the’ discoveries: in ees fields. . igen hues . 


. the. following: significant statement: 


ae ‘Therefore, because: of the’ abové mentioned vast impkovéinent in the technique 


ea: of drilling. and the ‘availability: ‘of casings: sufficient: to ‘stand | the? ‘immense’ ‘pres-- 
sures: at: such: great. depths: and: because; Of: the: proving . in, the: adjacent: Salt. 


. - ‘Creek. and Big Muddy. Fields of. the practicability. of. electrically. operated rotary; 


Ss - = able’ ito. ‘induce: the: “Midwest? Refining | Domeaay | ‘th: Salt’ Creck:: Ptodtivers) | : 
are -_. Association, the: Mountain: ‘Producers Association,. and: others; to- enter into, Wily eo a 


drilling outfits, and. because of the only: recently. available: source of the neces-: a 


. sary ‘electric. power,. and. because . of: the proving: ‘of the ‘oil and gas bearing 7 _ | 
“possibilities: of the. Dakota, Lakota, frst and. ‘second: ‘Morrison, and ‘the first, a 


ek, operating, agreement: providing for. the, drilling. of ia, fourth :test. well in the 
eg _ Midway. Field at, a, point. to, be. ‘decided by: the’ geologic. departments’ of. ‘the, on 


are _gaid companies, and of. Suffidient’ ‘depth to test the third Sundance’ sand at the. ie : i. “ee 


_ approxinite great. depth’ ‘of more than’ ‘6800. feet.” Re a eae es 


.-» Said! drilling” agreement’ 4s now: ‘Being reduced: “to” y writing: ad: ‘provides: “for De eae 
ae “thes development ‘ofiisaid Midway ::Fieldupon a-:Unit, or Group: ‘Development: con 
See Plan, which: plan, will, be- submitted. to: the. ‘Department, of; the. Anterior: BS. an. De fy ones 
at amendment to this, application, for. an extension of time... Oe: ge ea | 


LG lore Rr ee Pana esi de So Mates Marg siediy: Sy Sate gE ie AE ee emer ae thy 3 Be 
: ee BEN SR Oe a 2 ae Ta PES Sane mr. 3 ee a ae Vee 4 toga tee $i Flogs gha Rosa gt ae 
: -: . ; ‘ 
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» ald, Group Development Plan provides for the development « of this poi ee 


gana i ar he ee Tee -Aeres ee Ui 
or “Cheyenne ‘Serial. No. 037050 1904, BE a 
Cheyenne Serial No.-037047_-~---2222-22---2 1920 
- Cheyenne Serial No. 087046. 22-2200 20 400 = 
- Cheyenne Serial No.: O02 oo 160 ee 


baa well | as Two Oil Placer Mining Claims. and several. tracts. of Homestead ou 


es | Lands. upon which there. is no mineral reservation to ‘the. ‘United States. 


_ Therefore, it will be necessary to procure an extension of time in which to | 
commence drilling on said pert in 1 order to 0. Keep § said permit: 4 in 1 good standing _ 


ae und, June 30th, 1930. . pee 
0 Affiant further states: that: the ‘above mentioned. Unit or  Grone Development a oe ee 
Plan is in all. respects in full accord with the ‘oil: conservation ‘policy. nanny: Fae 


| announced by the Department of the. Interior.: 


| “That, in affiant’s: opinion, the further. ‘expenditure ‘| ‘On ne. ‘very tarse’. sum. _ ied 
necessary to drill to the. very. great depth of the known. producing, oil horizon, ee Ho 
-. aS herein mentioned, will prove the occurrence of oil and’ gas in commercial eo ee 
quantities within the said Midway Field, which. opinion is concurred. in by the) ~~. 
geologic. departments. of. the. above mentioned. companies, and. evidenced . by. the es 


‘willingness of. said. companies to participate in the. drilling of: ‘the, test. well. to." 
depths greater than the three. wells alr pega: drilled. ve the. affiant and. associates: 


in the said Midway Field. - : 
_ Affiant submits that the good faith : of himself and | associates is evidenced. 


by. the fact that they. have spent fourteen years of. ‘unrelenting: efforts. and: ‘the: | 


| ‘drilling: of the said three wells at a cost. of several hundreds of: thousands of, “oe 


dollars, and by the willingness of. the said companies to join. said affiant ‘and . 
associates in ‘drilling | a test: well to a depth of 6800 feet or ‘more, which is” 
sufficieut. proof to establish equities upon which to warrant: the. Department 
of the. Interior. in. granting additional time in. which. ‘to eorouenly test. the 
deepest. oil. and ‘gas. horizons in the said Midway Field:. Sphey oo 7. 


Tteis: apparent: that none: of the parties ‘esncetied in t iaas, seas 


relied upon the: alleged discoveries, 1 inthe three wells above described, - 
as sufficient. for proving title under the placer. locations. - They: — 


realized, the. need for further tests, and in deeper sands. But, no. fur- - 
_ ther actual exploration. took place until 1930; when. well, No. 114: (on, 


Middy No.-21). was commenced under : a cooperative agreement: with cet 
the approval of the: Department. ‘In the: meantime; the Department’. ? 


had issued a permit’ to Stacey E. Boyer,. Cheyenne No, 048864 under’ 


ee, the. leasing. act, embracing these lands. The. ‘said. permit. was..AS-. : 


signed to M. N. Wheeler and H. Leslie Parker and the latter assigned, me 


his interest: therein to his wife... Application for. lease: has :been: made - = 


ee on: this: permit based: on the: ‘discovery made-in-well.No. 11A. 


~It-is urged that the ‘Department became committed’ to the: ‘recog- a a ae 


o 3 nition of these ‘two! ‘placer, claims i in. August, 1920, after the date of a ra 


abs 


oe to Washington aad surrendered: all ae pees ino of their 50 locations _ 


eure and accepted permits in lieu thereof under the leasing act, and were: 


; _ permitted to: retain these two for: development and: proof under. the: i : _ 
locations. Assuming? the. circumstances’ to’ be: as stated, there’ ‘may’ gree 


% = have area at: that time No. sufficient reason for adverse proceed- be ahs 


a 
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=: ‘ings suai these claims; but acquiescence of the ofits of the Land: a 


Department in that transaction did not constitute a waiver of the ae 


_ usual requirements for. earning patents under the: placer mining laws, Sp 


f . In view..of the thorough consideration of this case. in the: former z= 
decision, ‘both as.to the law and the facts, no extensive discussion. of. 


. ne provisions of the placer mining laws is deemed necessary. » 


~ In the: case of Chrisman \ ve Miller: ST: U. Ss. 318, ne ee Cour oo e dia 
z said: i 


there: must ne such’ a discovery ‘of minéral ag ; gives’ reasonable. avidente ae a : 
‘the fact either that there is a vein or ‘lode carrying the precious. ‘mineral, OF Poe oes 
te te it be claimed as placer ground. that it. is. valuable for such mining. : 


‘Z, In that case the claim was. based on. the alleged discovery by one : 
Barieu who testified | that he coda. Se Pemeee we Pcs oa eo 
. : the oil: comes out and floats. over the water i in ‘the summer ‘time when it) is shot. - 
In June, 1895, ‘there was a little water with. oil and a little. oil. with. water. 
coming out. It ‘was. just. dripping over a rock: about, two fect. high. There Was ae 
no. pool ; >. it. was just dripping. a little water. and, oil, not. much, water. : 


The Court’s comment. on. that. testimony was: that it: did are over- * - 


throw the: finding of the lower court ‘that’ ‘there was ‘no discovery ; 
that “it does not establish a ‘discovery. “It only suggests a. possibil- 


ity of mineral of ‘sufficient amount and’ value to justify further explo- + 


“vation”, And, further, the Court said: “ There ‘was not. enough. in: 
what he: cae to have | seen to. have justified a, “prudent. person in: 
ee the. expenditure, of money and labor in exploration for. ‘petroleum. : 
The. Court. also. repudiated. the. doctrine, relied upon, in part, in 
| this case, that the mere ‘willingness on the part of the locator’ fur-_ 
ther to expend. his labor-and: means is a. Peale criterion. by. which: to 7 
judge the sufficiency. of: discovery. . | 


With, respect..to the argument that | the lage indivations’ of £ oil - 


and’ ‘gas found 1 ‘in the Shannon sand: should: be accepted. ‘as ‘proof of | 


- discovery of the. richer. deposits: later’ found in the lower. ‘and: dif- a 2 
es ferent stratum, itis sufficient to cite the similar and well considered. 


ease of the Oregon Basin and Gas oo (0 L DB. 4, 388). a 
In that, case, on rehearing, it, was held: . 


To, support. ‘a. mining Jocation; Aw discovery. ‘upori mehich! tie , validity: of thes < 


Sa location. ‘isi based. must’ ‘be of: the: particular deposit..actually. discovered within 


c. ‘the limits. of the: claim for. the. reasonable prospect of the: development. of: which 7 


into. a valuable mine the evidence Bhat harricas + further ee of time and a 


re, _ money. ee 
‘The. fact’ that developments outside of. a : mining location; or ‘that. ‘aoldgical ree a 
Me ‘deductions: indicate. the. existence. within. the limits of the claim; put. unexposed: 


= therein; of. deposits wholly. unconnected with. the deposit. actually ‘exposed. oe a. 


7 ‘discovered, sufficient’ té. warrant. expenditures. in. the development. ‘of, the claim, . - 


oe does “not constitute | a valid: discovery of amineral “upon. ‘which, to 0 predicate a ane 


| ars sight to! a Baan eae 


ae ale “DECISIONS: OF THE ‘DEPARTMENT OF’ THE INTERIOR Lol 


ee That decision was s sustained by the courts. “See 6. Fed: 2d, we, and a a 
. oak very ‘patio coveidreaa of the ies btu ae. case, “the aa 


ie a “Dopantihent is convinced that the former: decision’ reached: a. correct cs : 
m conclusion. « Accordingly, ¢ the x motion 1 and petition are denied. 92) 


Mu oton oe Petition. Denied. 


A 


SANTA TERESA IAND COMPANY 


- Decided September 18, 1984 


- g PaIvArE LAND Gratm—Corneorion: OF Suuvars—Junrsproriow OF » Gayman, Laxp : | o 


OFFICE AND Courr oF ‘PRIVATE Lanp CLAIMS. ae 


“Te. is: ‘true in general that the. ‘General: Land Office has authority to. correct : : : 


es © 'Governmeltt surveys . after patent ‘has been issued, and that. courts do. not. 
“have. this’ tight, but it is without: authority. to pass, upon ‘the validity . and 
— “extent of a private land grant confirmed’ and surveyed . under decree. ‘of 
—)- the Court. ‘of Private Land Claims,. or 10: determine the validity of. the 
. oo decree: and: survey; - ‘its: jurisdiction, after: approval of the- survey, . ‘being 
vee, limited. to: the. ministerial: duty -Of- issuing patent, all other matters: ‘being: ; 
| _, solely. within the jurisdiction of the COUtts) (6.76. gon, 2 
te PRIVATE TLanp Cramm—Acr. OF, Marcw 3, ‘4801—J0 URISDICTION-: oF, Cover OF Pa . 
ors “VATE Lanp CriaIms—Survers AND THEIR CoRRECTION,., : guar ~ Soca. 
Congress, in the exercise of its. authority over: public lands, by. ‘the AGE. ‘of 
March | 3. “1891, created the’ Court. of Private ‘Land ‘Claims, and in ‘sections 


ee “7 and’ 10: of the act empowered ‘said’ court’ not only to determine the validity ae 


: cae of. titles: but: to: determine that the: survéys ‘executed conformed ‘t8 its" de. 
eee errors. made being subject, to correction ‘by appeal... ea a 
| ‘The survey Sof: a private land claim: was ‘approved in’ 1904; ‘patent! was ‘issued 
ase 1909, cand: objection was not made until, 1933, although? the: salleged deii-- 


4s ciencies inithe area of. the, survey, were.. apparent on the face. of. it. from, eaeeee 
the day of its approval, ‘Held, ‘That consideration of, the; case could Brop:. ae 


“erly be denied upon the ground of ‘laches. a on aa 


: nd Ghats tke ‘ 2 aeie ene, a 
B tae gr eae Pye oe. fees on 
ote op Mid Pee SR eo ® rep ger Reo, 


Chem Crp AND APPLIED; Casns Distinevisuep.. 


"Applied: “United States vi “Peralta; (99 Fed. “G18, 102" Fea. 1006: mnie 


Administrators v. Magee (34. L;. D. 506) : ‘Santa “Teresa ‘Grant (37 Ls D. 


, 480), Distinguished: Stoneroadv; Stoneroad (158 U.' 8. 240) + “Russell: : ae ae - 
| Maawelt ‘Land Grant: Co. ABE 1 Us Se: ee ee ‘Stephenson, | ‘or ; Brazita 


pie Wii, Firsi Assistant Sane nies ° — whe piesa i oa Se ee 


saci ::Charles: R: ‘Loomis; president: of said: attorney: for Satta Téréia, Oe 
Z andl: -Companyy ‘has appealed’ fromi''a ‘decision: of ‘the Commissioner’ 7 


“ 6 the’ General ‘Land © Office dated March. 30, 1933, denying its: Soph = Lose 


ross edition for’ ‘inyestigation and, ‘resurvey. of the ‘Santa Teresa, Grant. in, 
‘ New. Mexico, on the ground that the General Land..Office. chas.no. 


- authority to determine whether the ney as s executed and | approved, 
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| contonne to the decree of the Court of Private Land Gisuhe and: can. 

: issue. no patent save in conformance to the approved survey. 
The land in question was part of the territory purchased by the 

United States from Mexico by the Gadsden Treaty. The Court of - 

_ Private Land Claims, created by the act of March 38, 1891 (26 Stat. 


854) to adjudicate titles of private. land within. this focniory, found a ay 


_ that title to the Santa Teresa Grant was valid, the tract being desig- 
nated in the decree by area and by recital of three natural bound: 
aries, one being the Rio Grande as it ran in 1853. A survey was 
made which was approved by the court on June 14, 1904. The sur- 
vey purported to designate the course of the Rio Grande’ as of 1853, 

and thereby included an area of land. subsequently. determined to. be 


in Texas (Vew Mexico v. Temas, 283 U. S. 788; 276.U. S. 558; 276 


‘Uz §. 557; 275 U.S. 279), and beyond the Wariedicuio® of the Court 

of Private Land Claims. Other errors involving larger areas are” 
alleged to. be apparent in the approved survey which, together with | 
- the errors in the location of the river, resulted in a loss of approxi- (i 
mately 60 per cent of the area of the original grant as described in — 

the decree. However, over the objection of the State of Texas and 
at the request of the then claimants to the Santa Teresa Grant, a: 
patent was issued: on August 16, 1909, to the land described in “the | 
approved survey. No appeal was taken. from the decision of. the. | 
court either as to the decree or as to the approval of the survey. 

The land alleged to have been erroneously excluded from the dies 
_ vey is now held as public domain by the Government.- The appellant 
seeks to have a resurvey according to the decree and to have patent 
issued: to it for such land, now in'the public domain, which ‘by the 
slo may prove to be part of the Santa Teresa Grant. 

‘In support of its request, the appellant contends: — a 

1. That title vested in the claimants to the Santa Teresa Grant 
by the decree of the court to the area described in ‘the decree as 
being within well defined and ascertainable natural boundaries, a as 
‘aeons the Government, regardless of any survey; * - SE Eee 
2, That the survey approved by the court was not in 1 conformance ee 


- | With its decree; and 


8. That. the "General Tana: Office ia “pion. to correct’ “the . 
alleged errors by - making the survey conform to the decree, 
- ‘This appeal can be disposed of by answering the third contention : 


of the appellant. ‘It is generally true, as contended by the appellant, a 
that the General Land Office has the right to correct Government 


surveys after patent has been issued, and that’ courts do not have: 
this right. ‘Stoneroad. v. Stoneroad (158. U. §..240); Russell v. Mam- 
well. Land Grant Co. (158 U. 8. 258); Adam v. Norris. (108. Dese® 
591). However, Congress; in the exercise of its authority over public — 


a land, expressly ‘provided the procedure for ae surveys 7 


-182662—83—vou 54—39 
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| jand. ‘within’ tie ares een of the Cone of Private Land. ‘Cina 
, Sections 7 and 10 of the act of March 3, 1891, wherem eee a 
| were made, are In part as follows: | 


~ See. ve The said. court shall have full power and ~authonity to. eae: and 
determine all ‘questions. arising in cases before it relative to the title to: the 
land the subject of such case, the’ extent, location, and ‘boundaries thereof,. 
and other. matters connected therewith fit and proper to be heard: and deter- 
mined, and by a final decree to’ settle and determine the question of the va-. 
: lidity of the title and the. boundaries of the grant or claim presented for . 
adjudication, oa oe | : | 


See. 10. That whenever any decision of Contention iil become fal the 
clerk of the court in which the. final decision shall be had shall certify that — 
fact. to the Commissioner of the General Land Office; with a copy of the decree 
of: confirmation, which shall plainly ‘state the location, boundaries, and area of 


the. tract confirmed. “The said Commissioner: shall. thereupon without . delay a 


cause the tract. so. confirmed | to be surveyed at the cost of the. United. States.: 
tok ek e & OF and. the said court shail thereupon deternvine - af the said 
survey 1s in substantial accordance with the decree of. confirmation. ug ik found | 
7 to be correct, the court shalt direct its clerk to indorse upon the face of the 
plat its approval. If found to be incorrect, the court shall return the same for : 
correction in such particulars as it shall direct. When any survey is finally — 
approved, by the court, tt shall be. returned to: the Commissioner of the: General, 
Land Office, who. shaul aS SOON as may be. cause a ‘patent to be issued thereon. | 
| to the conyirmee. " (Italies supplied.) | | 
The duties of the. Commissioner of the General Land Office under 2 
this act were considered 3 in the case of Hly’s Administrators v. Magee 
(34 L. D. 506), where it was held that his. sole duty was to issue a 
- patent. according to the approved. survey.. This decision was. fol- 
lowed. in the. Sinen- Teresa Grant case (37 L. D. 480), which case. 
concerned the grant. now in question. It was held that the Commis- _ 
sioner was without authority to pass on the validity. and extent of a 
the survey, the sole duty being to issue a patent. That position was. 


urged by.the then claimants of the Santa Teresa Grant, who. must: oe 


necessarily have been. the appellant’s predecessors | in interest. . The “ 
Department, .in adopting their contentions, said: | 


. The act..of March 8, 1891, ‘invested the Court of Private Land Claims wae ex- 


clusive jurisdiction, subject to appeal to the Supreme Court, to determine as to. _ 


the: validity, extent and boundaries. of Mexican and Spanish grants | in the 
States and ‘Territories named in the act, so far as concerns the interest of the. | 
United States. “(Atnsa Vv. New Mexico ond Arizona Railroad  Sompany, ‘175: ae 


U. 8. 76, 80.) 


the Commissioner has | no power to! determine as to the correctness of that: 
- suryey, or to adjudicate. and determine any ‘question whatever’. ‘Bis duties : are: 
purely minister ial. He is required to transmit the survey to the court immedi- 
ately upon the receipt thereof with or without objections thereto, : and it is ‘the. ) 
exclusive province of the court .to: determine if’ said survey, is, in- substantial. 
accordance with the decree of. confirmation and. any objections filed thereto. 
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This uioraeclation carries out. the manifests intention of the act. 
- The-court. there created was empowered not only to determine the - 

: validity of titles but to determine that the surveys conformed. to its 
_ decrees. Errors were subject. to. correction by appeal and no author- 
ity was given to the General | Land Office to correct or baa cuEveye 

once approved by the court. | 7 : | , 

A Federal case, in a iuation Janalogsue to the one. sd hong, sup. 
| ports the conclusion reached by the Department: United Spates ve 
Peralia (99 Fed. 618, 102 Fed. 1006). A petition was filed with the 
court demanding that the Government convey land in accordance 


with a decree of conbrmation of a Spanish and Mexican land rant. — | 


A patent had been issued in accordance with a. survey approved. by 

the court, but which the petitioner alleged was not in conformance — 
: with the court’s decree. The court ‘held that the approval. of the 

: survey as the court was a final acinichiaey oF the pn Ss night, 
‘saying: 


In‘ the Fossat or Quicksilver ‘Mine Case, 2 Wall. 649, 712, 17 L. Ed. 739, 7 


objections were made. to the survey and location on the ground, among other s, - 
that the proceedings under the act of 1860: were not judicial, but purely execu- 


tive and ministerial. . It was therefore contended that. the appeal from the 


order or the decree of the district court regulating the survey and location. 


: ought not to be enter tained, because the court. eould. only determine the validity : 


of the grant, leaving its survey and location to the executive department | of 
the. government: -Mr.. Justice. Nelson, in - Cenvenne: the opinion. OF the court; | 
in reply to these. propositions said : ee :.. 
_«, . We need. only. refer. to the opinion | of ‘this court in. the present. case the 
~~ second time it was. before us, as. ‘presenting a ‘conclusive refutation. of these . 
several. positions. The- fundamental error in> ‘the argument. is in assuining 


that the survey -and location of the land. ‘confirmed are-not proceeding gs under 


7 the control : of. the court rendering. ‘the. decree, and hence not a part of the. 


—é judicial action of the. court. These proceedings are’ simply in execution: ofthe — 


decree, which: execution is as much the duty of the court, and as much within. — 
its competency, as. the hearing ‘of the. cause and the rendition . of its judgment, 
as much so as the execution of any other judgment or decree rendered. by the 
court. This power has been exercised by the court ever since the ai an | 
‘French land. claims: were placed under ' its jurisdiction. . * oe 2 

The’ statutes. empowering ‘the court to. approve surveys in that. | 
ice the act of March 8, 1851, as amended—were less = as to : 
the power of the court than. was. the act-of March’3, 1891. ee 

The case of Hugh Stephenson, or Brazito Grant (386 8 D: 117) 
is not authority for the contention of the appellant that the. Gen 
eral Land Office may change an approved. survey. —AIl that case. 
_ held-was that the General Land Office could: resurvey the boundaries 
of a Congressional grant which antedated a decree of the Court of 

7 Private Land Claims concerning an adjoining tract, where there. 
was a conflict in the boandntics of: the two tracts. Inasmuch as 
: the Court of Private. Land Claims had no jurisdiction over land | 
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- already disposed of oe Congress, a resurvey of the Gonbeseeioaal 

grant was not in derogation of the jurisdiction of that court. ‘See : 

United States v. Baca (184 U. S. 653). | - 
It appears that the Court of Private Land Giaas ésased to este 


on June 80, 1904, ‘under the act of March 3, 1903. (32 Stat. 1144). . | 


In Recounts with this act, the papers and focards of the court were — 
to be returned to the Department: of: the Interior. From this it. 

_ might be argued that the Department took over the functions of 
the court. However, no such provision was made in’ the statute, 


nor Was any provision made whereby the Department was to act in an _ | 


2 appellate capacity .as.to matters theretofore adjudicated by the 


court. But granting that. the Department had authority either as 
_ the court or in an appellate capacity, nevertheless, 'becausé no appeal 


was taken from the approval. of the survey, the matter became Tes 
judicata. United States v. Peralta, supra. ‘ 

The two departmental decisions above cited. distinctly 1 hold. that 
the Department.is without jurisdiction to. question a survey approved _ 
by. the Court of. Private Land Claims. These decisions are in line 
with adjudicated cases, and i In the absence of conflicting authorities, | 
the departmental decisions are controlling i in this case. 

_ Even if the Department had authority, irrespective of the act of 
March 8, 1891, to g0 behind surveys approved by the. court, which it 


has not, it would. seem proper. to refuse the demands of. the appellant _ 
- because of laches. The survey was approved in 1904; patent was 


issued in 1909; no objection was made until 1933, although the al- 
leged denciencies in the area of the survey were apparent on the | 
face of it from the. day of its approval. See Williams v. United 
States (92 U. S. 457). Cf. Peralta v. California (182 Fed. 155). 
Nor could the appellant’s contention: that title was vested in its 
: predecessors in interest ‘irrespective of any survey aid it if such 
contention could be considered i in this appeal. The appellant’s pred- 
~-ecessors in interest did. not. appeal from the approval. of the survey — 
and were active in seeking issuance of a-patent in accordance: with — 


that survey, although the facts as to the alleged deficiency. in area 


were then as apparent as now, the patent issued. to them stating that _ 
It conveyed _ an: area. of 8,478.51 acres, whereas the appellant alleges 7 
that the area should be. 17, 755. acres, and the.facts.as to.the location 

of the Rio.Grande:as of 1853 were then. ascertainable and. were then 
known.:to bein dispute. : Long acquiescence in title.or patent -effec- _ 


= tively bars relief. Williams v. United States (92 U.S. 451) 3 Unated. 


States v. Hancock. (188 U. 8. 198), ; Sanches v. Deering (270 U. S. 
997). 

. In view ‘or all the pee ie jecnen of the ‘Comaisionse of 
| the , General Land Office must be and it 1s a as | Affirmed. | 


; Abandonment. 





“Page 


See Indians and Indian Lands, 


Se ‘4. 


“1. Instructions at March | ae 

1938, abandonment. of wells on oil. ~ 

and gas prospecting. permit Jands - 
(Circular) - aw-He+---~-----~----- 


Accretion. | 
See Riparian, Rights, 1-4, 


| Mets of Congress Construed. 


See: ‘Statutory. Construction; 


; Table; page. —— 


Ndmniniatration: of Estates. 
See Alaska Natives, 13. 


Administrative Jurisdiction, 


See Alaska, 2; Government Con-  - 
tracts, 1, 6; National Parks, 


Buildings, and Reservations, 23. 


1. As a general rule, no admin- - 
istrative, officer of the United oy 
States is vested. with authority to. 
extend : without consideration the. 


time of. payment of. a debt. _due _ 
the United States__.-___- Serene cee = 
2. Under. the authority vested 


_ in him, the Secretary. of the Inte- 
' Yior may amend. any notice fixing 


the amount and date of . payment 


of charges so as to change the _ 
amount of the. charge, and may. 
also defer the time when the pay- — 

ment falls due, but:-when the 
charges thus fixed fall due; he is) 


given. no authority to extend — 


8. ‘Congress. has not granted to” 
‘the. Sccretary of the Interior gen- ' 
eral authority to extend the time 
of payment, after they fall due, of ~~ 


either the opération: and mainte- 


nance charge or. the construction 
charge on Indian irrigation: proj- ~ 


ects, and legislation passed by it 


trom’ time to time,* notably the =“ 

“cnet of February: 18, 1931 (46 Stat. °°. 
1093), --clearly:- indicates that it. 
considers the Secretary is without": ° 

- gueh- authority, except with Con-” 
-gressional sanction previously 

_ given’; and this, furthermore, has © 


been the view of the Department, 


since: where such authority has | 


336 | 





"Administrative Jurisdiction—_ 
‘| - Continued, - — 
' been required, appropriate ieeidiag = 


- Page | 


tion from Congress | has been ch z 


4. There is no authority of law 


officer: of: the United States: may. 


_ grant’ relief from the terms of 7 | 
| the undertaking. .of a successful. _ 
bidder upon a contract to furnish 


supplies to the United States, by So : 


increasing the price for which the 


- supplies are ‘gold, after the: sale | 
to the Government has been com- 
271 


5. An adjustment of prices on os 7 


provided. for in the National In- 


- dustrial Recovery Act, or by other 
legislation, and only by legislation: 
could administrative. officers be | 
~ @lothed with powers to increase — 

‘the price for which-goods are sold . 

to the Government, after the sale. 
has been completed—2-..___--__ 


completed. contracts has not been — 


271 


6: The power of the Executive - 


to withdraw public lands from pri- 
ie vate acquisition antedates. and is. 
_ independent of: the act of June 25,.° 


1910 (36 Stat. 847), or any other 


statutory. grant : of . withdrawal . 
power. (Citing. United States vo. 
oS Midwest Oil Company, 236' ‘Uz Se 


-° 353°. 
“7. The title of the United ‘States. 

to Bedloe’ s Island, acquired by ces-. 

sion from. the State of, New York,- 

is not affected by an interdepart- » 


mental transfer of that island — - 
from the administrative jurisdic- _ 


tion of the War Department to the 
administrative ‘jurisdiction of the 
Department of the. Interior_.:-__ 
8. ‘Express enactments ofa State ~ 
legislature recognizing jurisdiction: “3 
in the. United ‘States over lands © - 
- ceded by said State to the. United. 
States countervail mere inferences. 


that _ the. State granted only: a 


492 


qualified’ fee in. ‘the lands, under ~ 


~ which title thereto would revert to an 


the State ‘in the event said lands ae 
were ‘employed ‘for a use not origi- ~~ 


nally’ contemplated, or their ad- 


ministration transferred to an- 


other’ Federal’ departinent_-.—_~ 


614 


_ Administrator of Public Works. 
_ See National Parks, Buildings, 
and Reservations, 1, 4, 7-9; See- . 


eee of the: Intertor, 8. 


| Agricultural Entry. 


1: Instructions of: September pas 


INDEX. - 


Page 


1938, regarding agricultural entry. _ 


‘-of lands withdrawn as. valuable 


for minerals subject. to lease_.---~ * 305 


_ Airports, © 


1, Neither the provision in the 
Alaska Railroad act of March 12,° 
1914, authorizing the withdrawal 
of lands along the line of the road - 
for town-site purposes nor the. 
Executive order. under which the . 


withdrawal for the Anchorage | 


town site was made contained any 
specific reference to airports or | 
, aviation fields, and where lands ~ 


“withdrawn pursuant to. the Execu- 


.tive order were patented to” the _ | 


city of Anchorage for airport pur- 


poses such conveyance was based 


upon the implied authority derived 


from the term “for other public | 


purposes. - contained in the order 
of withdrawal.._.__-.__________ 


Z. With respect to any express 


“Or. implied » authority to.-.grant 


rights in or to dispose. of public. 


lands for airport purposes under 


58 


general provisions of :the: public: . 


land laws, it is plain that it was 


superseded by the act of. May.:24, 


1928, under which rights “for air 


ports thereafter sought..were to 


be acquired. _ 2 Stns ares Sec 


3. The act of May 24, "[028, 


58 


authorizes the ‘leasing only of pub-— : 


lic lands for airport purposes, and — 
the Land Department is. without. — 


authority to. cancel a lease issued 


thereunder and to issue a patent _ . 
in lieu of the lease___-_1--______ . 
4, An airport. lease — application 


. under the act:.of May 24, 1928, if 
complete and the filing fee paid, 


should not be rejected upon the | 
ground that the date set for the © 
filing of the plat of survey: has . 


not been reached.__-__-_-_- Sree 


58 


495 | 


5. In its regulations under the 7 
ia of May 24, 1928 (52 Bi, De 


476), the Departinent has. pre- 
scribed that any. contiguous unre- 


served and. unappropriated public. : 


land, surveyed or unsurveyed, not 


. exceeding 640 acres in area, may = 
495 


be leased under its provisions_-_~ 





Alaska. 


Page 


‘See Airp orts; M ount McKinley- 2s 


National tlle 1-3; ae and 


- Limber Sale, 


a A ae of September 


2, 1933, governing fur farming 
in Alaska (Circular. No. 1312, su- | 
_perseding Circular No. 1271 and... 
amending Circulars Nos. 491 and _ 
286 


dod | | |.) SERN ees Nene a ORR NU OD 
2. The .act of . June 80, 1932, 


which transferred to the Secretary 


of the Interior all of the authority 


- theretofore conferred upon the — 
Board of Road Commissioners in 


Alaska and the Secretary of War. - 


relating to the construction and 
Maintenance of roads ‘and trails in- 


that Territory,. carried with the 


transfer authority’ to - anticipate 


the appropriations for. the supervi- 
sion of that activity -to the extent 
and under the conditions stated in 


the act of February 12,:1925_=__ 
Alaska Natives. | 


1. There is no provision - of law. 
whereby any Federal agency has 
been ‘constituted general guardian 
for the natives of Alaska so as to . 
place their private property under” 
‘governmental control, and conse- © 


quently where the property of -a 


native of. that Territory consists ; 
of reindeer owned by him in. his 


125. 


own right, altogether free from .. 


restriction, the Government. has 
no authority to take part in the 
administration of his estate__.-_ 

2. The provisions of. the. act of 


June 25, 1910, as amended, for 


determining Indian heirs and for. _ 


the administration of the re-. 


stricted property of deceased In- 


dians, are applicable to the natives 

of Alaska, and where the estate 

of a deceased native of that — 
| Territory consists of reindeer | 
which were restricted from sale, — 
the Secretary of the Interior is -em- 
. Powered to administer the .estate. 


and he may, if he sees fit, remove 


the restrictions and dispose of the 


reindeer and pay the money over 


to the heirs, but an employee of | 
_. the Reindeer Service has. no such 
P UC ROPIUY 22 eb ee . 
_. 8.. Where a native of Alaska dies . 

leaving.a mixed estate of restricted 
and: unrestricted ‘property, — ‘the 


Seeretary of the Interior can deal 


only with the former class, while . 
~ the jurisdiction over the latter 
class _ devolves ‘upon the local 


15 


Alaska N atives—Continued. 


4, ‘Congress: has: conferred. upon 


INDEX 


Page 


the Secretary of the Interior the |. 


authority to make regulations and | 


‘to. impose: restrictions. with. re- |. 


_ gpect .to reindeer..owned by the — 


‘United States. in the ‘Territory 


“Of Alaska that have been or may. | 


be transferred to the natives and 
to act in behalf of the natives in. - 


such connection, and enforcement 
- thereof may. be had in a ‘proper 
‘case by suit - to. recover the. .ani- | 
mals illegally transferred, or the . 
‘value thereof —_---..-_.-=--__~- ps 


15 


5, The fact that a reindeer or- - 


ganization» 


in the Territory of. 
_ Alaska’ has issued shares of stock 
to individuals for reindeer turned . 

| over to it by. them does not de-_ 


prive the Government. of its con- 


trol over any restricted reindeer 


where the transfer had not been — 


approved by a proper administra-. 


tive officer______ fan a a a Pe ae . 

6. While in eailier ‘times: ‘the 
view prevailed that the. natives of 
Alaska did not bear the same gen-. 


eral relation to: the Government as 


15 | 


that borne by the American In-° — 


‘ ‘dians, such view is no longer en-_ 
tertained, the contrary. view re-. 


ceiving support. from. acts of Con- 
gress and the decisions of. courts 
-of the United States, . which hold, 


‘generally, that the laws of the ~ 


United States with respect to In- 
dians within the territorial limits | 


of the United States are applica- 


ble’ generally © to the natives of 
PNAS ns ts es 
7. In line with the national a 
' policy of: permitting the aborigines 
to be. controlled in their internal.» 
and social affairs by their own 


Jaws and customs, the courts, both 
State and Federal, 


When. called — 


upon to consider the validity of | 


marriage and divorce by so-called 


* Indian ‘custom on have almost 


. uniformly upheld’.them: on the 
theory that’ the National Govern- 


- ment has recognized the autonomy 


of the ‘Indians in such. matters — 


--and thus removed. them from the — 
realm of State law in this respect_ 


8, Although the Territorial leg- 


89 


islature of Alaska has passed laws _ 


regulating marriage among the in- 
such. 
Jaws. are: similar: in character to — 


habitants of the Territory, 


those of American cOmmonwealths, 
which, nevertheless, 
nized. the validity. of marriages 


among. the. Indians by tribal cus- 


-bave recog-. 


| . inherited from their. | 
_ By the terms of the treaty of. ces-. . 


BO |. 





Alaska Natives—Continued.. 


9. By the weight. of: legal. all- 


-. Page 


thority, wardship alone is not suf- , - 


ficient to render valid a marriage 


or divorce by Indian custom, but. | 
at the time of such marriage or di- .. 
-vorce it must appear that the par- © 
ties thereto have Tetained their. — 
tribal relations, and that no Fed- 


eral statute intervened. Such 


marriage or divorce. is-not in fact .. 


a common-law marriage, but | pos- 


“uncivilized tribes”, as- 
in Article III of the. 


the term, 
employed 


. treaty under which Alaska was: 
United States (15 
it was held, -in In-re- 


ceded ~ to the» 
Stat. 593), 
Minook (2 Alaska Reports, 200,. 


who ac: 


| sessed of the legal force of a cere- 
|. monial marriage. between whites__.__ 
10. As to what tribes of Alas- .. . 
kan natives were included within | 


40 


221), that they “ were those inde-- mi 
pendent pagan _ tribes 
-knowledged no allegiance to Rus-— 


sia, and lived the wild life of their 


savage ancestors ” ; and this in- 


cludes “those natives who, 


cess, influenced by superstition, 
and following | the crude customs 
ancestors. 


today, — 
live under primitive conditions in 
regions remote and difficult of ac- 


sion, these tribes were to be “‘sub-.— 


ject to such laws and regulations © 
as the United States may, from 


time to time, adopt in regard to. 


aboriginal tribes of that country ”~ 
11. There ig no provision 6f law 
forbidding marriages between Alas- 


custom, and in the absence of a 


definite expression upon the sub- . 
in ‘whom the : 
these - 
among | 
‘them should be accorded the same ~ 


ject by Congress, 
paramount authority over 
people. rests, marriages 
and sanctity 


legal recognition 


40 


kan natives. according. to native ~ 


which the courts of this country: 
"have uniformly extended to simi- ~~ 
|. Jar relations. among the. American a 
dy; . PGIAMNS 22s eee ee nee 


12. The validity of a Panedeaiae © 


oe ‘marriage, in any given case, must _ ait 


be determined: by. the facts and 
conditions appearing, and no spe- 
cific rule governing all cases can... . 


be laid GOWN se oda edce - 


‘Altenation: 


See Indians and Indian Lands, 


12, 13,28. 


AO 
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‘All-American Canal. | 
See Boulder Dam and Project, 
15° . 


Allotted Indian Lands. 


INDEX 


: ‘Page | : 


See Indians and Indian Lands. = 


Anchorage, Alaska, © as 
“Bee Airports, 1-8. 


Annual Assessment Work. 
See Mining Claim, 18, 19, 


: ‘Appeals and Motions for Ree | 


hearing. 


See. Preston® ‘Special bate 
Ete. 


1. Rules. of Practice limiting the ne 


” time . in which appeals may be - 


taken. and motions for rehearing | . 


made are of the. greatest. practical 


importance, being necessary to put ; 


a period’ to vexatious litigation 
and to secure to the parties liti- 


gant the. termination of their legal 


controversies, and, at least in. cases 


inter partes,. will be strictly en- 


‘forced in the absence of valid ex- | 


cuse or of circumstances strongly 7 
calling for the exercise of the ~ 


directory and supervisory power 
conferred upon the Department by a 
Dc a a a ate ee = 
_ 2. Rule 76 of Practice arescribes: 


that notice of appeal from the 
Commissioner’s decision must be 


served on the adverse party and © 


_ filed’ in the office of the register 
“+or in the General Land Office 
within 80 days from the date of 
service of notice of such deci- 


Appropriation. » | 
See Alaska, 2. 


1. Per diem and travel ex~ . 


“444 - 


- penses. of. employees. of. the Depart- _ | 2 


ment. of the Interior or -of the . 


Federal Emergency Public Works 7 


Administration may _ properly be 
charged. against the appropriation 


of the Federal establishment , for os 


such other establishment... -_ 
2, Where the loan. of: the ‘serv-_ 


ices of an employee of the Federal 


-,. which 1 such expenses are incurred, - i 
where such employees have been _ 
detailed for special services with _ ; 
288 


Emergency Public. Works Admin-° ~ | 


i. istration to-the Department of the 


Interior entails a burden upon the 


former which necessitates the en-:.. 


gagement of. additional personnel 


or the postponement. of work 


which would otherwise be -per- 





Appredvintion=Contiued. 


formed. ‘by the--employee so de- 
- tailed, the appropriation of the De- ° 
partment of the Interior:-may prop- | 
erly be charged withthe detailed 
_employee’s. salary“or 2 Me nee 


portion. thereof ae seh eees as 


Arizona; State of. 


. See Boulder Dam and Project. 
1. Instructions of ‘May 4, 1933, 


mining. ‘locations in Prescott Naso! 


_ tonal’ Forest cote. No. 1298) —" 207 — 


Arkansas Laws. i 
See Indians and Tndion Lands, “3 


Arkansas River Talande:' 7 


Page 


233° 


‘1, The title of the United States ng 
to islands in . the. Arkansas River soverte 


and other . Oklahoma streams. is” 

not dependent upon whether ‘such | 
_ streams are, in Jaw, held to be 
“navigable, since upon admission of | 
a State into the Federal Union, . 
islands formed prior to..such ad- | 
mission remain the property of the | 
United. States and subject to dis-. 

- posal as public lands_-_..---..--- | 


222 


2. The United States has. au- at 
thority to survey and. dispose of Ss ne 


an island lying between the mean- 


der line and the thread. of a 


stream, navigable or. nonnavigable, . 
- omitted from survey. at the time- 


the public land surveys. were ex- 


tended over the township, where - 
it clearly appears that at the time 
_. of the township survey the island 
| was a well-defined body of. public 
land. left unsurveyed————-—------ a 


Assignment. 


See Oil and @as “Lands, Hte., 
7, 10, 14. 


Attorneys, Agents, Ete. oo 


999 | 


1, ‘Regulations ‘of. March 24,.. 


1933,. amending .regulations- gov-_ 


erning recognition of persons rep- 


resenting:- claimants. before _ the. 
Department and its bureaus (Or- 
der No. lan carte Cott eeswenes 


Bedloe’ S- Island. 


194 


1. The title of ihe Salted wibes ca 


to Bedloe’s Island, acquired ‘by: ces- 


sion from the State of: New York,.::: 


is not affected ‘by an interdepart- 
mental transfer of. that ‘island 


from the administrative jurisdic-: 
tion of the War. Department to. the. 
- administrative jurisdiction of the — 
- Department of the Interior_._--- 


4 


Bedloe’s Ss Island—Continued. 
2. The circumstances: that: janes: 


Page | 


ceded © by ‘a State to the United - 


States were ceded. in. contempla- 


tion of ‘their devotion to a particu-* 


lar. use, 


and . for a- considerable | 


length of time were so devoted, do" . 


not warrant | the’ inference that 


upon the termination ‘of such par-- | 
ticular use OY. ‘the substitution of 


other uses, title to the land re- 
verts to the State, the cession con- 


' taining no such reservation._-_.__ 
‘enactments of a 
State legislature recognizing juris: 


3. Express © 


diction in the United States over 
lands. ceded. by said State to the 


- United States countervail mere in-. 
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ferences ‘that . the State granted a 
only a qualified fee in the lands, — 


' under which title thereto would 


revert. to the State in the event 
said lands. were | -employed. for a 
use not originally contemplated, or _ 
_ their administration transferred to — 
another © Federal se ie a 


Bidders. 


See Government Contracts. 


Bonds and Mortgages. : 


See Home Owner's’ Loan. Cor- 


“49k 


poration, 8, 4; Sureties and Surety _ 


Bonds, 1- 6, 


Boulder. Canyon Project Act. | 


See. Boulder Dam and Project. 


1. By. the terms of section. 4 (a) ea 


of the act of ‘December ad, 1928, 


commonly | known as. the Boulder | 


Canyon Act, it. is provided that 
the State of. California shall have, 


each year,. for beneficial. consump- . 


tive use, not-to exceed 4,400,000. _ 
acre-feet of water from. the lower... 


basin. of the Colorado ‘River, in- 


accordance with Article. peat (a) of . 
the Colorado River Compact, and... 


_ it is further. provided that no per- | 
_.gon sball obtain said. water. from | 


the Colorado. River. except by con- 


tract. entered. into with ‘the. Secre- : 


tary of the Interior..and approved... , 


by. that official. . 


Held, that. the | 


provisions : of the act, considered. 
_in the light. of the compact;: must. . 


be interpreted as forbidding the _ 
- Secretary from entering into a con- ©. 


tract. for the. storage. of water in - 
the reservoir contemplated which ., .. 


could.render impossible of fulfill- 4 
*- Ment the. allotment. yearly: to. the. 


State. of California. of 4,400,000 


acre-feet of. Water enna n 
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Boulder Dam and Project. 


617 
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ae ‘Nowhere in'the Boulder: Can- | 
yon Project. Act (45 Stat. 1057) ig 


there any specific: limitation upon 


the discretion .of the Secretary of: 


the Interior in determining the 
use to which the 


| All-American 
' Canal shall be put other than the © 
- specific direction that the water — 
carried ‘therein shall’ be for the 


reclamation of public: ‘lands. and ~ 


for other beneficial. uses” exclu- 


‘sively within the United States. 


2. Use by the city of San Diego, . 


the All-American Canal, will be, in 


the language of the Boulder Cane: 


yon Project Act, a beneficial. use 


California, of water obtained from — : 


and exclusively within the United . ; 
States, and accordingly, a contract 


-made by. the. Secretary of-the In- ..« 
terior with the city of. San Diego, . 


whereby the carrying capacity of - 


_ said canal is to be increased, the 
- work to be performed by.’ the 


United States with provision made . | 


for repayment of the cost by the 


of the said. ACs cena eS 


city, is. permissible under the serine tee > 
«414 


8. Authority to ‘contract ‘to de- 
liver water from a canal to be con- | 
structed of necessity carries with — 


it authority to contract for a canal 
capacity sufficient. to carry . the 
water: to be. delivered. in addition 
to any other water to be carried, 


if said canal is os canny other 
WLR asap ase oe Soa eas aa 
». 4, Since the. Boulder” Canyon... 
Project Act provides that reim-. --, 
~bursement to. the Government. for  — 
outlay: for the canal and appur- 


tenances provided by. the act shall 
Reclamation. law. payment 
is not required, but, 


Service, namely, payment..without 


- interest extending over a period not . 
to exceed 40 years, is acceptable_. 
_ §. By the terms of section 4 (a) © 
of the act of December’ 21, 1928, 
commonly: known: as: the Boulder 
Canyon Act, it is provided that the 
California shall have, . 


State. of 


414 


-be “in the manner provided ‘in. me ct 
_ advance by: the city of San Dieso 5 


instead, the 
plan followed: in. the Reclamation 


ics 


each year, for beneficial consump- = 
tive use, not to exceed 4,400;000.:. - 


acre-feet of water: from the lower ee 


basin .of the Colorado: River,-in 
accordance with Article III (a) of... : 
the Colorado River Compact; and. : 


it is further provided that no:per- 
son shall. obtain said water from 


the Colorado River except. by: con-.. ° 


. tract entered into with the Sec- | = 


- in the.. 


Boulder Dam and Project—Con.. 


retary-.of the. Interior and. ap- 
proved by that. official. 
the provisions..of the acet,.. 
sidered in the light of the. compact, 
must. be interpreted as forbidding 
the Secretary from -entering. into 
a contract for the storage of water 
reservoir 
‘which could. render impossible of 


fulfillment the allotment yearly to = 
the State of California of 4,400, 000 
»  acre- -feet of. water- Sau etree : 


Boundaries.” 


Heid, That” 
con-. - 


contemplated . 


INDEX 


Page 


593 


See. Indians and Indian Lands, - - 


40, 46. 


Burden of Proof. 
See Mi ‘ining Claim, 10. 


Carlsbad Caverns National Park. 


See ‘National Parks, 
and Reservations, 3, 4. 


| Cases Cited. 


See Table, page xII. 


Cases Reported. - 

See Table, page v. 
Cattle, bnported. _ 
See Puerto Rico, 1, 2. 
Ceded. Indian Lands. 


Buildings . 


1. Regulations of Seo fami bee. 18; a 


1933, in re ceded Chippewa Indian 


lands, Minnesota, restored to home- 
. stead entry from withdrawat: (Cir Sie 


eular No. 1318) —-~------------- 7 


Check, Payment By. 


See Wages... and. Hours. of La 


ber, 5.. 
Chippewa Allotted. Lands, 


See Indians. ané Indian Lands,- 


12, 13.. 


Circulars and. Instructions. | 
. See Tables, pages ERIE, 
and XXX11. : . a 


Civil Service Retirement. 3 | 


1. Service in the schools of the 
Five: Civilized Tribes prior. to. the : 
- 28; 1898, ‘was not - 
service performed for the United — 
those 
schools between that date and. the . |: 
date on which the act of April 26;-. 


act of. June: 


States, and: service. in. 


xxxI, 


1906, which placed the ‘control. . 
thereof under the Secretary of the = -*— 


‘Interior, became. effective, is cred- — ~~ 
itahle under. the -civil service re-" 


--tirement: act only where the ap- . 


pointment was made by: that..offi-- 
cial or by his» ue aeares = 


established 
breach of duty which was the eff- . 
cient ‘cause of the accident re- 





Claim for Damage. - 
1. A valid claim. for. damages - 


Page 


under the terms of the act of De- .. 


cember 28, 1922. (42. Stat. 1066), 
arises where, without negligence 


on the part of the claimant, his 7 


property is injured through the 
negligent operation of an automo- 


pile by an employee of the United 


2: ‘Under. ‘the terms of. the act 


of December 28, 1922 (42. Stat. 
1066), an injury is..compensable — 
only if it was caused by the neg- | 


States acting within the scope of _ 
his employment, and the amount . 

of the claim does not exceed. | 
_. 209 


ligence of an officer or employee of . . - 


the ‘United States while acting» | 


within the scope of his. employ-” | 


3. In order to warrant a re- 


covery of damages under the act 


| B47 


of December 28, 1922, it must be 


that there was a 


sulting in damage, and that the — 


claimant himself did not neglect 
‘if - performed, ° 


any duty which, 
would have prevented the accident_ 


4. By the terms of the act of 
- December 28, . 
1066), the head of an Executive 

Department. of the United States 

Government, acting on its behalf, — 
_.is authorized to “ consider, ascer-__ 

tain, adjust, and determine any 
claim accruing after April 6, 1917, 
on account of damages to or loss. 
of. privately 


1922 (42 Stat. 


owned property, 
where the amount of the claim 
does not exceed $1,000, caused by 
the negligence of any officer or 
employee of the Government act- 


_ing within the scope of his em- 
_ ployment ’’, the' amount found due — 
-to be certified to: Congress as a. 


legal: claim ‘for payment, but: no 


claim to be considered unless pre- 
gented within one year from the 


date of its acerual_- 22 


5. An employee: of the Unitea . 


States, in. the course of- employ- 
ment for-and on: ‘pehalt of the 


United - States, : pégligently. -éaused: 


348 


300 


injury to the private automobile of <* 
a private citizen lawfully: upon ‘the: _ 


public highway, the 


pairs. 


the act: of: December: 28, 10225025 


damage: 
amounting to $275.76, to cover re- 
Feld, that a claim ‘for this 
amount, under the- circumstances 
shown, comes within the scope of 


800° 


6. A motorist following another ~~ 


- vehicle along the “highway must .- 


Claim for Datiage-Gaitinueds 


INDEX 


Page 


keep. his .automobile. under such ©: 


control and: at. such: a distance 
behind the. leading: vehicle as will 


enable him. to cope with the exi- - 
- gencies of. ordinary travel____--~ 

7. In the, computation. of dam- — 
ages as a penalty or forfeiture for © 
~.. breach of: contract in the delivery — 


’.of goods where a. day, a week,.or 
a.month, or any other definite pe- 
riod igs the agreed standard: of 


848 


measurement, every intervening . | 

“Sunday must be included and 
counted, unless. specifically ex-... 
cepted, but when the last. day for | 


_ performance falls on Sunday or a 


holiday and performance is on the « 


next succeeding secular day, said 


Sunday or holiday is to be ex- — 


Moe oie aro eee . 


Claim of Right to Land. 
See Color of Title, i, 2. 


Classification of Lands. a 
' See raylor Grazing Act. 


Coal Lands. 


See. Coal, atinian: Coal, Oil cad i 


. Gas Leases; Coal Trespass. : . 
oo Instructions of Oetober® 30, 


1938, amending coal land regula- 


tions (Circular No. 1814)__---_-_. 


2. Instructions of February 1, 


1934, applications. for. prospect-" 


ing pernte <nane No.: ae 


Coal Mining. — 
“-L. Regulations of ‘October 30, 


1983, amending circular. 679, in 


318 || 


852 


re limited licenses to mine coal a 


Bes | Circular ‘N 0. 1814). 


Coal, Oil, and Gas Leases.. | 
See. Oil and Gas Lands, ete, 


1, Regulations of Marcb 3, 
1933, suspension. of annual pay-- 
ments of. ‘rental - under coal, ‘oil; 


and/or gas leases ‘(Circular No 


1294) eae ane eT 


2. Instructions of January. 24, 


1984, amending regulations gov- 
erning | coal” prospecting permits 
and leases _ Ste eae setae = 


ren ss 


~ 8. Instructions of. February 1, 


1934, applications. for coal leases 
(Circular No. 1818) anne ee 


Coal Trespass. | E 


. Pe ‘Regulations: of: ‘June: 10; 1933 i 
(Cireular No. '1809)2 22-2 e7 


181 


350 | 


352 
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Colonial National - ‘Monument. 
(Yorktown), Virginia. 


1. In the absence of. specific 1 leg: : 
islation no authority of law exists 
to grant a permit to occupy and. 


“Paige 


use Government land for purposes. 


which, in their nature, involve a. 


| permanent right. or: estate_.--__- 


2. The administrative authority — 


~ vested in the Secretary ofthe In- 


155 


terior by the act.of July 83,1930 
(46 Stat. 855), must - ‘be exercised. oo, 


within the limits prescribed by 


- that act, and does not include © 


. authority to. grant. rights-of-way, _- 


by permit or otherwise; over:Gov- | 
ernment. jand within the Colonial’: 


National Monument, VERE ee 


Color of Title. | = 
By a long-settled nie of the 


155 


Land Department, homestead 


claimants are charged with knowl- — 


edge that land in the actual pos- 


session and occupancy. of one 
under claim of right or color of - 


title .is: not auniecy. to: entry by 


M0] 01 <) ce ea ee ea on ee eI 
-2. Laches may not be imputed. 

_ from mere lapse of time in assert-- . 
- ing an equitable Tight, and, asa 


rule, one in peaceable possession 


112 


of real estate under claim of right 
is not called upon to take afifirma- : 


tive action unless and. until his — 


title or possession-is attacked; and — 


failure to appeal to-equity during 


the period is no. defense to a suit | 
_- subsequently brought to. establish, 


enforce, or protect his right. 


Doran (142°U. 8. 417) ; Ruckman 


 ¥. Cory (129 U, 8, 887)---=---+. 


i Colorado River Compact. 


Summers Creek. Coal Company Vv. 


112 


bs See Boulder Canyon Project © 
| det; Boulder Dam and Project. 


Colorado, State of. 


See Waters and Water Rights, 3..° ~ 


‘Colville Reservation Lands. | 


1, Instructions of July 22, 1932,. | 


extensions of time for payments: 


.0n homestead entries. on South 


es half. of. former . Colville Indian. 
Reservation, ‘Washington - eat ee tees ; 


Common Carriers. 


tion, . 


| Community Ownershin. | 
See: Indians and Indian Lands, 48 


BBY. 


11 


See. Right. ar Way; Transport. 3 


620 


Competitive Bidding. 


See Government ” 
. _ Pransportation, 1. 


Confirmation of Grants. 


See Indians and Indian Lands, 


subtitle, bd Papago ‘Lands. 7, 


Congress, Acts _ of, Cited and 
Construed. | 
See Table, page: KXXV,. 


- Constitution of the 


States. 


INDEX 


- Page | 


Contracts ; 3 ee 


: United an 


1. Where.an act of- ‘Congress pT aera 
open to two: constructions, one of = 
which. raises a.serious ‘constitu- ~ 


~ ‘tional question, and. the other of 
which avoids such question, the 


settled rule of statutory. construc- — : 


tion requires adoption of the lat- 
ter construction _-.__-..-___--_- 


2, A. paper and:pulp company’s. 


contract with Indians to purchase 


timber from them contained a pro- 


- vision. affording the ‘company. ad- 


-Ministrative recourse against: eco- - 


401 


nomically. unreasonable stumpage . ° 


prices, by price reduction, which 
provision . formed a 
. consideration for the company's 
contractual p romises. Quaere: 


substantial | ~ 


Whether a later statute if con-- 


strued to deprive the company of 
such administrative recourse for a — 


price reduction would not ‘violate 


the “due: process” clause of. ‘the — 
fifth amendment: to — the Federal: 
Constitution <2. es a 
3. A>-purchase of : land a the 
United - States. with a view to im- 


401 


mediate © resale. as. homesteads. is .~ 


not comprehended within the. pur- © 


poses enumerated in Article I, sec- 


tion 8, clause 17 of the Federal 
Constitution or the purposes con- 
templated by the general cession. 


-and consent statutes which exist 


in most of the States__-_._____ 


Contest. 
See Homestead, 10.- 


499. 


1. Where, followin 3 aantest. ‘duly oes 


. allowed, an entryman with notice © 


of such contest does not meet and = 


respond to its allegations, but ree 


linquishes | to the United States, 


such action must be taken as- out 


- confession of the truth of. the 
- charges, and the contestant is un- 


der no burden to prove such facts... 
as. would entitle his opponent to a. 


segregation survey ; but as between 


the Government and the mineral 
claimant there is no presumption: 
that the. mining claim is valid____ 


298 | 





Contest—Continued, 


2. In the absence of other. objec- 
tion, a motion to dismiss the con- 


- Page 


test of a homestead entry is prop- ~ 


erly denied if, prior to the time. 


the contest has become’ subject to 


a judgment of.abatement,. personal - 


service. upon: the contestee has 


_ been ‘secured and evidence enerey! oe 
. sca a aN es Me een pee . 


Contract. 


‘See Government Contracts ; In- 


dans and Indian Lands, 58~ 62; 


Reciamation; 
tion ; dls hala aes 
Corporation. 
See Homestead, 33-58. 


231 


Statutory Construc-_ : : 


Court of Private Land Claims. a 


See Private Land Claims. |. 


Damages. s iyee Si. 
See Claim for Damage. 


- Desert-Land Claims. 


1. Regulations of August 5, 1933, 


_ amending Circulars Nos. 354 and 


474, relative to second homesteads 


and desert-land | entries (Circular 


No.. 4308) oacesecceL Sat ae ates 
2. Regulations of August 22, 


1933, extensions of time for home- . 


. stead. and desert-land proofs (Cir- 
cular No. 1311, superseding Cir- 


culars 1269 and 1288)__~.-.--__. 
of April 24, 


'. 3, Instructions 
1934, relief in desert-land entries, 


Act of February 14, 1934: (Cis 
cular No. 1823) --—--------~ == 


| Detailed Employees. 


269 


O74 


429 


1. Where the loan. of» ‘the serv- 


ices of an employee of ‘the Federal 


Emergency Public Works Adminis- 


tration to the Department of the © ~~ 


Interior entails a: burden upon the. 


former which necessitates the en- 


gagement of additional personnel... 


or the postponement of. work which. 
would otherwise be performed by. | 


- the employee so detailed, the ap... © 


propriation of the Department or. , 
may properly. be Poa 
‘detailed. em-__.. 
- ployee’s salary or a ao ‘rata por- . 
“Hon: theveot so... 3c ae, os 


the - Interior 
charged with .the | 


233 


2. Per diem and ‘travel expenses ens 


; of employees of the Department — 
of the Interior or of the Federal 


Emergency Public Works Adminis- 


tration may properly be charged ge Benet A 


against the -appropriation of. the © 


':Federal establishment for : which .~ 3 


Detailed : Employees—Con. : 


INDEX 


Page 


_ such expenses are incurred, where ~ 


such employees have been detailed 


* for special services with such other 


; establishment Semen etes ieee ema a 


District of Columbia. 


238 . 


- Request. having . ‘been made ae 7 
by the ostensibly proper parties, 


_ the United | States, by duly consti- 


tuted: agent,: is: ‘warranted ‘im. exe- -2 *). 
cuting a quitclaim deed to real. ~~ 


- property which, 
good. title ‘thereto, it . sold to pri- 


vate parties, through its commis-' 
_sioners. empowered to do’ s0, and: 


was paid in full, the: deed, if exe- 


cuted and delivered, never being ; 
recorded, leaving record title to” 
the property standing in the name a 
of the United ‘States...-__-..__- on 


2. The Director of National 


Parks, Buildings and: Reservations, — . 
by virtue < of authority conferred . — 


in 1794, with ae 


819 


upon him by Executive order of ~ 


. June 10, 1933, succeeds: to the au- 
- thority originally 


conferred — by . 
Congress” upon the commissioners 


empowered to sell and convey. Tots 
- of the Government’ in the District 


of Columbia, insofar as “authority, 
to convey title on behalf of the 
_ United States is concerned, includ- 


ing execution of a | quitclaim deed_ 


Donation. 


-. See Nationat, ‘Parks, neh S 


| and. eneroationa, 5, 6. 


Due Procecd. 


See - Constitution, oe the: United 


_ States, a. 


Electric Power. 
1. Electric -energy produced - by 


. @ power plant to be erected on the 


Hetch Hetchy site by the city and’ ~ 


county: of ‘San Francisco may be — 


legally sold by- the municipality to 
a privately owned electric utility 


company only upon. condition that a 
such power will be consumed by. : 
tbe company. and not resold - or re- — 


distributed, sinte the act of Con- | 


‘gress granting’ the site, ete. (38 


Stat. 242), contains a prohibition © a 


against the grantees’ selling or let- 


ting ‘to any ‘private corporation the ~ 


right: to’ sell or: sublet the elec- 

tric energy sold or given to. it by 
said. grantees-—.--.2 2 a 
2. The authority conferred. ‘upon — 


the Secretary of the Interior: by ‘ 


section 4 of the act of December 
commonly” called ' the 7 


19, 1913, 


Of the 

4, Electrical, , energy, . generated ; 
by a power plant: constructed . out . 
of tribal funds. and. operated. in. 
connection with Indian mills on an - 
Indian 


_ ings, . 


verse. 


316. 





Electric Power—Continued: ~ 
“Raker. 


“Act ”,. 


621 


| Page 

7 | Tequiring his. ap- | 
Proval of plans. and specifications | 

in connection with. the proposed: . 


construction of reservoirs, dams, 


power: plants, 


and kindred struc-| 
_ tures. of permanent character in =. 


national parks in the State of Cali- © ~ 


fornia, does not: include authority: 


- to. attach to: the procedural per- | 
- Mit a condition tbat electric power | — 
developed at a dam site within 
_the’ park shall, upon. demand, be. 
. Taade available to. the Government, . 
at cost, for use in such parks____ 
3. Electrical energy’ generated © 
on. an Indian reservation by a 


power plant. constructed. out of 


597 


tribal funds and. operated ag an. — 


adjunct. to or in connection with 


an Indian commercial activity. is < 


-not taxable under section 616 of 


the act of June 6, 1932 (47 Stat. 


266), the. lands being tribal and: ~ 


unallotied,. and the. Indians wards 
Government_____. ie ee 


_resefvation, 
nished to non-Indians, 


when. . 


June: DF Oe ee eee ieee 


Employees, Department of hone 


Interior. 3 a 
See Attorneys, Agents, Hte. 


Equitable: Rights. = 


- See. School Lands, 3 


| 1. An examination of the cases. | 

wherein. ‘the Department, follow- |. 
ing erroneous action: in canceling» a 
entries, selections, and other fil- 
“has. later declined. to rein- Sic 
state them, discloses that: there 


fur- 7 
is. taxable: 
under the: Internal Revenue Act of 


oI 


219 


were ‘commonly present in such A 
cases elements. of affirmative’ ac- 


to be’ vacated, laches in ‘passively 


permitting the initiation of ad-_ 
equitable . 


Tights, or other 


Evidence. Boat a 
1. Where ape: opinion evi- 
dence conflicts as to whether the | 
‘borates. in 


deposits ...of “: sodium: 
question were. natural evaporation 


lated by. surface ground-water 
drainage or were ‘hot 
products. “of. fumarolic. type, and 


quiescence in the decision sought.’ . 


residues. dissolved’ in and ‘accumu- eo 


springs’ 


such opinions ‘are no more than © 


| theory and. assumption © and no 


622 
‘Evidence—Continued. 


way proved, if the sdoptior: by the 
“Department of the more ‘plausible 
and: probable theory would run 


‘Page | 


counter to the conclusion of emi- .~ 
nent scientists on a highly techni- | 


cal question, and. subject a mining 


claimant to the probable loss of all — 
benefits from his explorations and 
development at large cost made: 


-on the faith of an opposing theory, 


the Peper ment. will uae the at 


Exchange of Lands. | 


1, Instructions © of | August 3; 


1932,. exchange of lands in San 
Juan, McKinley, and. Valencia 


183 


counties, New Mexico, under’ act’:- 


of March 3, avons ceieulor: to) 


1284) coco ees Kee temas . 
2. Instructions of April 1, 1933, 


exchange of lands in New Mexico 


. under act of June 15, 1926. (Cir- 
~-eular No. 1205) as ee a een a ae 7 
. 8. In an exchange of lands in . 


national forests’ under ° the. terms 


21 


200 


of the act of March 20; 1922 (42. - 


Stat. 465), as amended by the act 


of February 28, 1925 (43 Stat. 


1090), a relinquishment ‘to the | 


United States under the provisions _ 


of the act of June 4, 1897 (30 


Stat. 36), with no application for _ 


other lands in lieu thereof, leaves _ 


the transaction ‘incomplete and 


does not pass.clear and complete —. 
title to the base lands to the. - 
United States, equitable rights >. .— 
therein remaining in the profferer. - 


86 


4. Before the United States will _ 


consummate an exchange of. lands 
in national forests, it must be 
fully satisfied as to the title to the 


land. relinquished, and accordingly _ - . 
_ ‘will require, ‘that the abstract of  — 
_ title submitted be extended, where ae 


necessary, to show good title at 


date of acceptance. ‘The Depart- _ | 


ment’s instructions of. February 18, 


1925 (51 L. D. 51), insofar as in — 
conflict with this. decision, . are 
., over ruled ee “ct 


“Extensions of Time. . 
. See Homestead, 5, 16. 


86. 


Federal Administrative Officers. zi 
i: The head of. an Executive me 


Department of the Federal Goy-. 


. ment 18 authorized to enter into a2 


‘contract for transportation of © Ee 
Government freight over the. lines 


of a common ‘carrier at: a. tate 


INDEX 


Federal - Administrative . om 
cers—Continued. | | 


lower than that in the schedule 


filed with the Interstate. Com- 


merce ‘Commission See Ae a 


Federal Constitution. 


See Constitution of the United | 


States. 


Page 
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Federal Riersenes Aden nistee- - : 


_ tion of Public Works. | 


See Public Works EEN 


“tion. ; 


Federal Officers and ‘ul plovees: | 


See Attorneys, Agents, Ete.; 


Claim for Damage; National . 


Parks, Buildings, .and Reserva- 


tions 5 ‘Patent si ce to. Inven- 


tion, fe 


1. In view “bf the provisions of 
the act.of Mareb 5, 1917 (39 


Stat. 1106), forbidding, under. pen- 


~ alty, the receipt by any Federal | 


officer ur employee | of any salary 
in connection with his services as 


- such officer. or employee from any 
source other than the United States. 


Government, except as may be con- 


a tributed out of the ‘treasury of a 
State, county, or municipality, 
the National Park Service is with- ©. 
out authority to accept a. donation ©... © - 
of money conditioned upon its-ap- 9 ys 
_ plication to the Balary of one Of.” Pat 
its employees_ 
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Federal Subsistence Home- _ 


steads. 


. See Homesteads, ehieaaiie : 


“* Subsistence.” — 


i Final Proof. 


See Homestead, 15, 16. 


Fines. | 


See Nationat. Parks, Buildings, Z — 


and Reservations,. 10-12... 


Fish and Game. 7 


See. Indians - and Indian Londé, a 


- 14-163. Migratory . Birds — and. 


‘Treaty; ‘Yellowstone : Park, 


1, The power . to. preserve fish. ; 7 
and game. within . its ‘borders is in- 
herent in the. sovereignty - of a. 


State (citing Geer v. Connecticut, 


161 U. 8. 519; Ward v. Racehorse, . 


163 U,:'8. 504, 507)---._----_--- 


2. The ‘power of each State tO: 


| regulate. fishing. in its rivers. in- 


cludes authority to restrict the 


“418 


devices -and types of tackle which . | 


fishermen generally employ----_-.- + 











Fish and.Game—Continued. 
-. 8. A regulation of fishing, im- | 
posed. by. a State, operative on all 


persons alike, reasonably. adapted 
: ‘to the preservation of. wild life -in 


common. benefit, and. not in its in- 
tendment or operation a denial: to 


a privileged Indian community. of 
its right to fish,.is not violative . 
of a provision of a treaty with. 


the Indians (see 12: Stat. 951; 45 
Stat..1158) under which they are 


Page 


the waters of the State for the | 


. guaranteed “the right of taking — | 


fish at all. usual ‘and. accustomed “ 
-places,. in. common with citizens of 
the-Terrltory °2 ene i, 


4: A reasonable sauniuction: of 


tomed.. places 


citizens. of the Territory ’’;:does 


418 


2 a provision of a treaty: with In--- 
dians. guaranteeing “the. right: of 

taking, fish at-all usual and accus- . 

, in common. with . 


not include authority: to construct - 


what. is known as a willow... weir 


- or willow dam in the channel of 
the Columbia. River, for the pur- 
pose: of holding the salmon. run,. 
and in disregard. of the Due laws 


and. regulations___-_____--_-__-__ 
5. A. Yakima Indian. is. not ex- 


_- empt from the general laws of the. 
-- State of Oregon requiring a license ' 
~', in. order. to sell fish. caught | in. the’ 
... Columbia River: and. to pay: a. 
fe ‘poundage. tax: ‘on. such sales, when 
gold. at any place, ‘within the juris-. - 

diction of. the’ [Rese oe 


Five Civilized Tribes. | 





419 | 


‘See Indians. and Indian Lands, | 


1614-23. 


Five- -Day Week, 


See Wages and Bours of Babore 
Flood Control. 


~ See Soil ‘Beoston: 5 Beretoe.. 


‘divisions... 


1. An. ‘Gavicuitural. 
for a- fractional. part of a legal 


subdivision of. land classified as 


Fractional Parts ‘of Legal Sub- 


pasar lahe aa 


-agricultural will not. be. allowed. | 
where the remaining part is cov- | 


_ ered by a surveyed mining claim . 
- for which no application for pat- -. 


ent has been ‘filed, unless: the ne a 


vicultural. applicant submits’. 


satisfactory affidavit, snecaiaerted oN ae 


by two witnesses, . showing that the 


land. within the mining location.-~ ~ 


_ is in fact mineral in character, or 


following an adjudication that: the 


mining claim: was: valid trom: the | 


419 | 





- [INDEX 


Fractional Parts of Légal: Sub- 


divisions—Continued. 


evidence adduced in a. contest pro- | 
ceeding. between the agricultural © 
“ag pre- 


and mineral’ claimant, < 
scribed in sections 101, 105-108, 


.. of the General Mining Regulations. 


: Fur Farming, Alaska. 


es Regulations of: September 2; ‘ 
_ 1938,- governing fur farming in 
. Alaska’ (Circular No, 1312, super- 
“geding 


Circular ‘No. 1271, 
amending Circulars Nos. 491 and 


1108). ea flee ones Set 


‘General, Leasing Act (Mineral). 


See Mineral Leasing. Act; Min- 
Oil cand Gas Lands, 


ing . Claim; 
74 


Georgetown Indian Reservation. — 
See Indians. and. Indian Lands, 
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| Government Contracts. (WU. S.). 7 


623 


Page 3 


228 


and 


286 


See. National — ‘Parks, Buildings _ 


and Reservations; - 


«ton. 
qT ‘There is no authority - of la 
. under. 


- Reclamation ; 
Soil Hrosion. pikes Bile ae : 


which an’ admtnietretive: | 
Officer of the United States may. 


grant relief from the. terms of the ie 


undertaking of a successful bidder 


upon’.a contract to furnish sup: ~~ 
plies to the United States, by in- 
creasing the price for which the - 


-- gupplies are sold, after the Sale to... 
the Government has.been com-.-. 


‘pleted -_-____-- a ie Sael n Yeie  a 


271 


2. An- adjustment of prices. on : . 
~ completed ‘contracts has not been.. - 


_ provided for in the National. In- 
|... dustrial Recovery Act, or “by other. 
legislation, and only :by legislation | 


‘eould. administrative. officers be 
clothed with powers to. increase 


the price for which goods are sold. 
to the Government, after the gale — 
has been ie ana aE Ee 


3. If. acceptance of a bid. i 


made by officers of the. ae 


ment, on its: behalf,- within ‘the 


contract is completed and: the bid: 


; 271. 


~. period stated in the bid, a ‘binding sous 


- der. will be required to: furnish the — 
‘supplies at: the price stated-in’ his «. 


bid; but if a. condition arises... 
whereby the time period stated in» 
the bid has expired, the. accept- — 
ance of the bid. thereafter does: 


not make a. binding contract un- 


less the bidder. subsequently exes 


cutes. a formal onitaeie east ug 


— 


Government. Couteacls CU. S. ae 
Continued. 7 


4, There is no shor of law 


to require the successful. bidder on 


| INDEX 


“nes 


a contract. for the supply. of mate- a2 
rial to the Federal Government to > 


. assume, in the performance of the 
engagement he has entered into, 


additional and more onerous con- 


_ ditions _ which would entail in- 


-.. ereased expense not contemplated 
when the advertisement was is- © | 


sued and the bid accepted___-__~ 


5. The Executive order of “Aue | 
_ gust 10, 19338, in. pursuance of the — 
‘National Industrial Recovery Act, 
in. the exe- 


required that bidders, 
cution of. contracts, shall comply 


with ‘all-provisions of the appli-. . 
* for. 


cable ‘approved code: *  * 
the trade or industry * * *#* 


concerned, or, in. the absence of . — 


such ‘a’ code, with the provisions 


of the blanket code, covering all — 


industries, promulgated under au- 


thority of section 4 (A) of the Na- 


_ tional Industrial’ Recovery Act. 


Held,, that: where 


order,:-and the accepted bidder is 
unwilling to execute a contract 
_ under the. added: conditions named 
in the codes,’ all bids . should’ be 
rejected and readvertisement made, 
with a definite :statement in the 


specifications” 
were issued prior to the Executive 


advertisement :relative to the pro-. 


visions’: of the. Executive order ea 
280 


6. In view of ‘the eter ey 


of the Executive: orders issued to -° 


give effect to the National Indus- 


- trial Recovery. Act, Federal admin- ~~ 


istrative officers are without au- |. 
thority to accept bids or to exe- | 


cute formal contracts on behalf 


of the. United States: unless pro-. 


vision is: made therein for com- 


pliance with said -orders._-_:---- . 

9%. The-authority: to: reject: bids. 
is reserved: to: the. United States; 
objections by other. bidders could . 


‘not properly be made because the 


280 


provisions. of the.EHxecutive order . 


when. included in:. the. contract 


would increase the burdén imposed. 
upon -the low.: bidder-=_-__-=_-._ 4 
8. In the: construction of public” 
works, a contract. by the Govern- , 
ment: for. an. entire structure is. 


280 | 


valid, even though funds are not a 


at. the time available for its com-. 


ae pletion; .if. in. the contract. it .is 


provided that:in the event the nec- . 
essary: allotment: or appropriation. 


of funds for: completion of. the 


 stracture. should not .be made, the 





HGareninent Contracts CU. S. y—: 


Continued, 


Government is 6 Be eelenued: from’ * 


all. liability due to such’. failure 


of allotment-or appropriation-..-- 


9. The Act of June 12, 1906 (84 


Page 


432 — 


Stat. 255), provides that no con-— = 
tract or purchase on behalf of the. — 


United States. shall be made ‘“ un- 
less the same is authorized by law. 

or is under an appropriation -ade- - 
quate. to its fulfillment; except in - 
the War and :Navy Departments,. 
for clothing, 

_ fuel, - quarters, 
medical 
which, however, shall not exceed 
unten 

» 282: 


subsistence, 
transportation, or 
and hospital. supplies, 


the necessities of- the: 


years * POUL. oe eee 
10. Services: and ssapolies “may. ; 
‘be procured ou behalf of an estab-:. 
-lishment'of the United States Gov- © 
ernment without: competitive’ bid- 


ding in instances’ where special 


Sas ‘Government Land. ” 


; forage, a 


skill and experience are more im-’ - 
portant than a low price and itis. - 
believed these cannot be assured” 


by competitive | ‘bidding------__-. 408. 


See Colonial. National Monument e | 


(Saree) Virginia. 


Grazing and Grazing Lands. i 


See Taylor Grazing Act. 


_ id, A withdrawal of public lands» 
- for the purpose of reserving them - 
- for use as federally regulated graz- 


ing lands is a withdrawal for a 
public purpose, and is analogous 


toa withdrawal under- section 10 ; 


of the act of December 29, 1916 — 


(39 Stat. 862), 


to provide for. 
stock-raising homesteads—. preseaesce! : 
2. Persons whose use’ of public’ 


— BBS:, 


lands rests merely upon the suffer- me eee 


ance of the United States do. not. 


come within the purview of the — 


exception contained in an order of. - 


withdrawal. that it shall be sub-  . 


ect “to all valid existing rights a 
the sole: “right.” of those sO. ising 
the. lands being. to’ graze stock’ 

- thereon at the. sufferance of: one 
United :States ---22 32S e = 
8. Specific legislative. pre ere 


353: 


tion for regulation - by. the Secre- . 
tary of. the Interior of..grazing. ~ 


upon -public lands withdrawn for’ - 


a Federal. ‘grazing district. is not .~' 


necessary, his designation: in. the: 
Wxecutive order being sufficient. — 
_. Such designation is consonant with... 


the Secretary’s general jurisdiction — 


over the public lands of the United 


States; and: by virtue. of this gen~ 


“Grazing: and Grazing Lands— 
— Continued. ae 


INDEX 


Page 


eral: authority. he” may a 
such rules. and ‘regulations as are’. — 


necessary. ‘to ‘effectuate. the ‘pure: 
poses for. which. the withdrawal ©: 
- and BEScrvaUlony are’ ear etieareed hs 


‘ Hearing. — : ad 5 
See Practice: 


‘Heirs. or Legal Representatives. . 


See Wyandotte Serip,.1 
Hetch Hetchy Power Site. 


1. Electric. energy. produced ‘by ee caes 
a power plant to-be:erected on the... - | 
Hetch Hetchy site by the city and, ._.. 


county of: San: Francisco may. be... . . 
legally sold -by the. municipality. 


to a privately-owned. electric. util- 


ity company only - upon. condition — 


that such power -will, be. consumed | P “ 


by the company. and. not resold... 


or redistributed, since. the: act of — | 


Congress granting the site, etc. 


(88 Stat. 242), contains a prohibi- . - 
tion against the. grantees’ ‘Selling se She 


-or letting to any - private. corpora- 
tion the right to sell or sublet the. 


electric energy sold or given to it. - 


by said grantees__--____. sie ceacpeeaciie 


Highways, Federal Aid, 


1, While there ‘is no" law “au: - ata 
thorizing ‘the. removal ‘of gravel " 


from the public domain for public : 


Toads or highways, except. as pro- j i 
vided in. the Federal Highway Act; ae 
in view: of the fact. that’ ‘public — 


roads and- highways are. a public 


benefit, it has been. the | ‘policy of” oo 
the. Department. to ‘jnterpose no" ne: 
objection to the removal of such’ 
material from the‘ public domain © 
by State and. county. officers for ‘** 
* road. construction | purposes, and * 
this. without. payment therefor, so: 
long as there is no substantial mera 
5 damage. to. the © property ; and a .a 


. practice has long’: ‘obtained permit- 


ting an entryman- ‘to sell ‘sand: or 
gravel: for this - purpose™ from the 
lands: ‘embraced in’ his claim, the 


purchase money''‘being held in.) 


escrow pengiag final clepoetinn of." . | 
7 294 | 


Wolding Companies.” ee 7 oe 


' 1, Corporations holding: stock. ot enue 


a corporation submitting the suc- 


cessful bid on a coutract between aes, 


the United. States. and.a construc- : 


: : tion company will.be acceptable as: :. 
sureties. if their assets,.independ- :, 
- ently of the stock. of the bidding. : 





182662—33—vor 54-40 


353 | 





Holding Companies—Continued,” ; 
corporation, are collectively in oe 
~ cess of double the amount of me 


stipulated liability -. 


Bote eS 


Home Owners’ Loan. Compora. 


tion... 


evince some intent on. the part 


. 1, Unless: the. provisions of ne 
Home: Owners’ Loan Act of 1933 © 


of Congress to ‘except.the Home ~ 


tures. under this act and the man- 


-vner -in which: they: shall:-be ineur-: 
red, allowed, and paid,. without 
_ regard . to the provisions of ‘any 
other law governing the expendi- 


ture of: public funds”, does not 


relieve’ the’: Office - ‘of : National . 


Parks,: Buildings and. Reservations 


Owners’ Loan Corporation’ from — 
the. general: administrative scheme 
*., }embraced in the. act. of March 1, °° 
1919, for the allotment’ of space - 
to Government departments, etc.; 
it is without authority to — con-, | 
_ tract. ‘independently for space in a. 
privately owned. ‘building ‘in the | 
- District:.of’ Columbiau po Saenaan 
 o%-2..A. provision in. the . Home . -. 
Owners’ Loan. Act of. "1983: ‘that. 
“the Corporation § *) .#:'* shalt 
determine ‘its - necessary’ Sena 


825 


of the: obligation : of alloting to. " 


_. the: Corporation space in some 


building or: ‘buildings in. the | Dis- 


trict of ‘Columbia owned:or leased - 


_ by the. United States_i- 2-2-2 
-. 8. The act of February 27, 1925 
age (43 Stat..1008).,. specifically. enum- 
erates the-forms of: investment -of Be 
‘Indian. funds: the. Secretary ‘of the ~- 
- Interior. is. authorized. to’ make,. — 


and nowliere-in the act.are bonds. 
of the Home’ Owners’ Loan Cor-: = 
poration mentioned by.:‘name:nor ~. 
can they: be» regarded . “as. falling * 


a 4, Bonds e the Home. ae we 
_ Loan ‘Corporation are not United: .: 


States bonds, but. are. direct .obli- 


interest, with: -no... responsibility 


accordingly,, .an. investment ‘in 


within any. of the. classes: ‘of: ins. 
Bh vestments .. quamerated: in: hele : 


844 


! ; gations : of the Corporation, the ne i ‘ 
|. liability of the. United: States ex. ~ 

‘| ::tending only to. guaranteeing the 
whatever. as. to. thé. principal; — 


‘bonds. of the Home Owners’::Loan' bg 


Corporation. would. not.be:a com- '°» 


pliance withthe terms of the act: 
of February. 27,::.1925, directing .: 


the Secretary of ‘the:.Interior to..-.. - 


|. invest... the funds: of .. restricted | 


Osage Indians in United :States. 7 
bonds; nor. do they come - ‘Within: saittyy 


Home Owners’ Lean Corpora- 
: tion—Continued.- 


INDEX 


Page 


the scope of the statute by eel ara io 
_ing them as a form of first mort-. -. 
gage real estate investment, since - 


the act of 1925 contemplates di- 
_ reet 


investment of the Indians’ - — 


funds in first mortgages, while the. - 


loans made by. 


. which to raise: funds. to seUre its: 


: Homestead. - 


Generally. oe-G 
1. Instructions . of. _Mareh “3, 
1932,.. .“‘ Information - for, 'Pros- - 
.. pective Homesteaders.” ae 
No.. 1264). fees ate Te ee arte sere 
ep Regulations. of June 13, 


1933, agricultural entry of lands. 
withdrawn, classified, or: ‘reported 
as valuable’. for. sodium. and/or.: © 
sulphur. (Circular No, 1303)----- — 

3. Instructions of September 22, ... 
agricultural. en-_ 
try: of lands withdrawn’ as valu-. 
able for minerals subject to lease_ | 


1933, regar ding 


4, Regulations of June 15, 1934, 


the Corporation - 
represent investments -in its own | 
‘pehalf, the notes and mortgages. — 
taken by it being. the means ‘by 


841 


427 


305 


to govern absences from home- -— 


stead lands on:account of economic 
conditions (Circular. No. 1326)__ 


5. Instructions -of- ‘August: 20, - 


1934, to govern. extensions of time © 
- for payments. on homestead entries 
of ceded Indian lands (Circular - 


Wo: 1384) Se ee eA 


6. Applications and’ proofs of a 


homestead entryman .aTe: er parte, . 


not adversary; and. if ‘he misrepre- vs 


sents the facts which it is his 


duty to disclose and obtains a pat-.. 
‘ent based thereon, when there was — 


a preexisting valid: mining location 


on the ground, he:may be declared 
a trustee forthe benefit of the -lo- - . 


-.eator at the suit. of the latter-__ 


7. It is. incumbent: upon an ‘ap- 


plicant .who seeks:to enter or..se-" _ 
nonmineral.  ~ 


lect land under ::the:’. 


47 


public land laws: to. furnish evie : « 


dence of its. condition’ as:to prior. ~ 
occupation .and .appropriation._-.": - 
8. An: application: ‘for. 1 - home-~ ee 


stead: entry’ which excludes:an' al- 
leged. mining claim from a: legal: 


‘subdivision’ and ‘requests a segre- 


gation survey without: disclosing a:.~ Ay 
basis for the segregation is merely” =: 


an application for indefinite frac- 
tions of the subdivision, incapable — 
of definition in areal extent and. | 
- location, and is’ ‘not subject to al- » 
1OWan(e 22622 ee eee 


Homestead—Continued, 


- disclaims 
' ground within 
“claims insofar as they overlap his 
entry, and asks for the exclusion 
of the same from his entry to the 
_ extent of conflict, but questions the 
extent of conflict alleged, the min- 
eral contestant is’ relieved of the 


227 


~ Revised 
_ from any right in the land itself, 
and the existence of such rights is. 
no. bar to. acquisition — of. the. land. 


AT 


Generally—Continued. . 


9. When. a homestead entry. is. 


= Page. 


allowed upon the faith of an. affi- . ~ 
davit by the homesteader thatthe 


land is. not occupied or appropri- _ 


ated under the mining laws, the 


burden of proof will. be upen one © 
claiming adversely under an al- 
— leged mining location to show that. 


the entry was. met: Ra ede al- 


"NOWOO 2 ee ee Be es 


4? 


10, Where the homestead entry-. - 
man, in ‘his answer | to a contest, on 


any. 
certain . 


burden: of proving the validity -of 


his claim,’ leaving » only the ‘ques- 
tion of the. extent of: conflict - to 
be litigated ween eee een ------ 
11, Where the plat ‘and. field _ 
notes of a mineral survey, of which sn 
the Land Department takes official 


notice, prima facie establishes a 


conflict between a mining claim 
“and a homestead entry, such evi- 

~ dence will be regarded - as. ‘conclu- | 
sive unless successfully impeached_ 
Tights acquired. 
and safeguarded -by section 2339, | 
distinct . 


12. ‘The. “water 


Statutes, are 


under | subsequent - homestead | en- 


tries or locations, but all patents 


granted or. homesteads allowed are 


- subject to any vested accrued rights 
that may have been, acquired under, 
or recognized. by. this .section.-~~ 


“interest in’ the 
“mining - 


48 


48 


144 


13. Land that bas been cut off. 


by avulsion. from a tract of. land. 
owned by. the United States abut- _ 


ting on. a. watercourse retains its. 


Application... 


14: Instructions of July 14, 1933: 
homestead applications for lands-in — 


patented ‘private land claims (Cir- 
cular No. 1808) soon eo eaet 


it under the. 


_ status.as public. land,. but one who civhe, # 
has held and occupied-it for many. . 
~ years under: claim or color of title ees 
may acquire title. thereto.under 
the: act of .December:.22, 1928, or — 
sander some other applicable pub- 
-  lie-land statute as against one at- | 
tempting to enter 


homestead Jaw 2-2-3823 402 


Homestead—Continued. 
Final Proof. fe 


- INDEX 


Page 


ABS Instructions of July 28, 1938, . 


as to furnishing | data concerning 
- Inilitary service in connection with — 
final: proofs : (Circular - -No.- 1307) - | 

1G; ‘Regulations of August 22,— 


1983, extensions of time for home- 
stead and . desert-land proofs 
(Circular No. 13811,. 


‘Forest. — 
See 28, 29, infra. 
Military service. 


17. Instructions approved March 
-'B1, 1933, in re credit to home- 
stead settlers and entrymen for 


_ military. service in Indian . wars.” 
extended to soldiers’ widows (Cir- 
= @alar< NOx 1906) 22 


- 18. Instructions . of Suis. 28, 
1933, as to furnishing data con- 


‘superseding 
Circulars eeee and- 1288) ... rc ays 


28 


274 


cerning military service in con- — 


nection with final proofs — (Cireu- ee 


Tar No:.:1807)...-2-s56 eee ocala 


Reclamation. 


263 


19. While the law does not con- 
template that an irrigation. dis-... 


trict shall permanently hold a Rec-:— 
lamation homestead bid.in by. it... 
at tax Sale and receive patent - 


thereto, there is no Federal law : 


which requires such a district to - 
‘divest itself, within. a fixed pe-. 


riod to be determined by the Sec- 


retary of the Interior, of:its.in--.~. 


terest in said lands; but its reten- 


tion should be limited to..a'rea-.°. — 


sonable time, to be governed by 
the circumstances of each’ case-—— 


Residence. a 


20. Where an entryman i isa sin- . 


256 


gle person. without ‘family, the < 


physical occupation’ and personal 


preserice must be that -of himself, 


but this Department has repeat- — 


edly held ‘that the home ofan en- 
tryman 
his. family resides, 


is presumptively ° ‘where... | 
and absence | 
from. ‘the entry of the entryman 


for the purpose of maintaining his = 


family, though in:some. {nstances 
covering Several » unbroken years, 


is excusable ‘and ‘does not break: 


the continuity ‘of residence where. 
his. family continued to reside — . 
. 426° 4 


upon the. homestead___— eee, 
a1. “Actual yesidence’’ under 


the homestead laws, means. physi- — 


cal occupation of the premises ; ; it 


means: precisely the same ‘thing as ' 


-Homestead—Continued. | 
__ Residence—Continued. 

~ actual 
' months 





inhabitancy — for. 
each year, 


manent residence”, aS uSed in sec- 
tions 2291 and. 2297, : 


» geven 
subject: to. 
_ proper credit for military service_ 
. 22; The expressions “have ac- 
tually resided’? and “ actual per-. 


, Revised. 
Statutes, as amended by the act of. 


627 


: Page r 


426 


June 6, 1912 (87 Stat. 123), con- . 


template the performance of ac- 
tual residence as distinguished 


from Pon structive residence fae a 


Second. 


23. Regulations of August 5, 7 
Nos... 


1933, amending Cireulars. 
354 and 474, relative to. Second 
homesteads. and desert-land en- 


tries (Circular No. 1808)-~_~_--~_. . 


24. Regulations 
1934, governing 


-of July. 18, 


25. No right of additional entry 


under sections 2306 and 2307 of: 


the Revised Statutes inures.to the 


minor children of a. ‘soldier who 3 
. hever ‘made > a homestead entry 


second home- . 
. $stead entries, Act of June 21, 1934 .. 
_ (Circular. No.. 1828) 2 ecco 


~ Soldiers’ Additional. 


426 


269. 


845 


and whose widow had remarried . 


_ prior to and was the wife of an-' 
other at the date of adoption of. 
the. Revised - Statutes, 


notwith- 
that . 
widowhood 


standing the fact. 
widow, during her | 


and prior to the adoption of the . 
Revised Statutes, may have made 
a homestead entry for less than 


160 acres of Jand_____ Sot Neco ess 


26. Under the provisions of sec- 


such 


tion 2307. of the Revised Statutes, - 


-, the minor children. of the soldier — 
““are disqualified to make a soldier’s 
additional. entry if the soldier's — 


widow remarried prior to June 22, — 


1874, the date of the adoption of. 
the Revised Statutes, even though ._. 
prior. thereto and after. the. death 


of the soldier she had made an 
original homestead. entry of less .. 


“than: 160° acress<.—---4-_---5- 4 7 


Stock-raising. 


See -Mining Claim, 3-6. 
27: ‘Instructions. Of: 


2 ‘July 12; 
19338, stock-raising homestead en- 


tries in geologic structures of pro-. ” 


ducing’ oil or: gas fields. 


(Circular: 
HINO, 1004 Se eo te 
. 28. One: “who. perfects ‘a forest 
homestead ‘under the act of June 


242 


11, 1906; for less than the allowed 


- acreage, is not thereby disqualified 
' from later making a stock-raising — 


INDEX | 


- Homestead—Continued. » Homestead—Continued. : 


33.. Federal subsistence — home- 


steads.are flnanced under author- 


ity of. section 208 of Title II of |. 


--the National Industrial. Recovery 
' Act, .and . Federal | 


Subsistence 


Homesteads Corporation, organized . 


“under. the Iaws of the State of 
is the agency estab- 


Delaware,. 


lished to carry out the, purposes... 





homesteads DID eee eit oe i 


‘Page Page 
Stock-raising— Continued, anne: Subsistence—Continued. ace 
homestead -entry of... additional ae of the. act, under an authorized 
lands to the ageregate - permitted, . _ procedure, and is wholly. financed. 
and such; later. entry should be... and controlled by the Dated peates ae 
considered and treated as an orig-- -. Government...--.-.-_-_--- + -_- 498. 
inal and not an additional entry, | 34, - The real and ‘personal prone 
and accordingly’ not subject to the . erty of. Federal Subsistence Heme- 
conditions :and’ limitations .of an... - gteads Corporation, being property 2 
additional entry -.-..------_--.-- - .463 |. owned by the United States, may — 
29. ‘The act of. Mareh " 1928, is... > not be taxed by a State ; and the 
not exclusive in operation and has 3 formal interposition of the corpo- | 
relation to-additional entries: out- — rate entity, the Federal Subsist- " — 
side of national forests when the ence Homesteads Corporation, 
original entry is of forest lands should not prevent property ac- 
of-the character subject to desig- quired in the name of .the corpo- » 
nation under the enlarged or stock- — ration from being considered prop-_ 
raising homestead act; and said erty of the United States for ‘pur- . 
act does: not prohibit: the making . poses of taxation_--__ SOS Soe 499 
-of original Stock-raising homestead 35. The Federal Subsistence —_ 
entries based upon the additional Homesteads Corporation is a Dela- . 
- homestead. rights provided. for in. ware corporation, organized pur- —_ 
section 6 of the act of March 2, - ~suant to an order of the Secretary — 
1889, and the act of April 28, aie ofthe Interior for the purpose of 
PQQ trae seta Sa see sla ns Sans le ae . 463 carrying | out the powers vested 
80. The essential. prercunisites v in the President of the United » 
to the allowance of a stock-raising ‘States and “such agencies as he 
homestead. entry are thatthe ‘may establish”, by section 208 of 
tracts .applied for be’ unappropri- - the National Industrial Recovery . 
ated, unreserved public land, desig- Aet (48 Stat. 195), the Secretary — 
nated as stock-raising land, and being made sole Brockholwer: of the. 
‘supported by an affidavit to the corporation A a a TL, ie ee PA 390: 
effect that no part ‘of - land 86. The Federal Supetatence 
is claimed, occupied, or being Homesteads: Corporation may take 
worked under the ae Wee SAT as security for. a loan any quan- 
31, Allowance of an entry under — tity of the stuck. of.a corporation _ 
the stock-raising homestead act of formed by prospective homestead- . | 
lands designated under that. act ers, and also. the. right to vote 
and free- from ~ record appropria- such - stock, : without - causing - the 
— tion and contest, after compliance _ borrower. to. become a EDSON | 
. with the law and regulations, is instrumentality osu 22- 64-2252 7: BIO 
_ not erronéous because of the exist- . 87. The .subsistence: homesteads | 
ence: of matters which would have’ | plan adopted to. give effect to. sec- . 
rendered it invalid, but which did a3 .. tion 208 of the National Industrial — 
not appear--_—__ RE ERE Seen ie 47 | Recovery Act contemplates ulti- — 
- B2, Lands abutting on a stream mute fee simple title in the home- 
the entire flow of which is insufi-. © steader,: so. that lands. donated ‘by 
cient: to supply the priorities for ~~ a State to: the United States, to 
iirigation. already established and | e used for subsistence homesteads 
_ which are not. therefore susceptible . and ‘“ allied projects’, with the. 
to irrigation may be designated condition. subsequent that: when 
under the. stock- -raisiug homestead -- guch. use. shall cease, the lands 
act, if otherwise of the character ghall revert to the. State, should 
‘contemplated by the act----__.._ 83 ‘not be. accepted.on behalf of the  . 
Pe gas United States, for the reason that. 
Subsistence. : the condition incorporated .is in-. . 
See: State . Lows, of Ee compatible . with . the - subsistence - 
540 


38,.The Federal: Subsistence. % 


Homesteads Corporation, . being 
wholly. financed and controlled by 


the United States Government and _ 
serving no function other than 


aiding in the purchase - of subsist-. — 


ence homesteads. by. individuals. as - 
provided Me section. 208 of the Na- | - 3 


Homestead—Continued 


_ acquiring © or 
within Reclamation projects ; nor - 


Subsistence—Continued. 


tional Recovery Act, does not: fall 
within’ the category of corpora- 
tions. which it was the ‘intention | 


INDEX. 


Page 


of Congress should be: barred from 


controlling. ‘lands 


~ does the statutory limitation of °° 


individual holdings to. 160° acres 
apply to such a. corporation____~ © 


States and the corporation wholly — 
directed and controlled. by the Sec-. 


Members of his. departmental staff, | 
are entitled to the benefits of the | 
Employees’ Compensation “Act in -— 
the same degree as persons render- — 


566 | 


39. Employees of Federal Sub- ~— 


_ gistence Homesteads Corporation — 


being employees of the United 


retary of the Interior and ‘the 


ing similar services for the United 


States without the interposition of ies 
the corporate entity__---_- Pees | 


40. Livestock, implements, seed, 


fertilizer’ and: household effects _ e 


may be. embraced. in, the. concept of 
ride subsistence . homestead ”, tak- 


ing into account.the employment | 
of the designation in section 208. 


of the National Industrial Recoy- 
ery Act, the expressed. purposes of 


the act, and the connotations, of. Ai 


the individual words - composing 


the expression._--_.-__. He rics er 
41. The function. of aiding in. 


500 


the purchase | of ‘subsistence’ home-- e 
steads as. provided ‘for in section .. — 


208, chapter 90, of..the- National — 
Industrial Recovery Act. (48 Stat.- 


119, 205); is.broad enough to ‘em-. 
brace sale of: homestead plots and . = 


sale of community structures to 


cooperatives of homesteaders and 


also the loan of operating capital .— 


to any such cooperative duly. obli- -: 
gated to. conduct. or: aid “in. -com- vee 
eyes enterprises_—_—- ee 


«668 | 
- Generally, | acidertaitige reas 


80D ate calculated so to: improve | 


_ the economic status of-homestead- fy 
ers that they will be better able to ©: 


pay for them, or undertakings rea-.-- 
sonably :calculated to create an en- .° 


-. ¥ironment appropriate for. a-resi-. 


dential community under presently. ~ 


accepted standards. of living, are 


embraced within the conception of se 
aiding in .the ‘purchase of. pupae sons 


ence, homesteads-..-__-- nib Ao 


43, An agreement .between Hed- 


569. 


eral. Subsistence Homesteads Cor- 
poration and local authorities that - 


Such benefits as’ roads, schoo]. fa~.~ 
ene fire protection, ete,, 


/ Shall ‘ 


Homestead—Continued:’ «ae 


500 


nity buildings, 
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be previded in a particular man- 
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- Page 


ner, would involve an undertaking = 


. different from any duty legally in- 
cumbent upon the local authori- — 


ties and would accordingly be a. ~ 


contract eon al Ae sufiicient 
consideration_-____ Deere Ve secrn 


500 
44. Among the. ‘powers legally a 
exercisable by Federal Subsistence = 


Homesteads Corporation are pay- ~ 
ment of .cash to secure. binding: - 


options on land, and employment 
of local attorneys and title compa-. 
nies to prepare abstracts of title, . 


CLC 22.52 ee _ 
45. The. broad discretion under’: 


500 


which the subsistence homestead. 


; - section of the National Industrial 
_ Recovery Act is administered may. - 


not be employed to override a wule 


and policy so firmly established as — 


that which prohibits insurance of 


Government property__.----.-_-_. 
- 46.-The Federal Subsistence: - 
Homesteads Corporation. may con-." 


500 


struct and equip: schools,.commu- 


roads,. 
community facilities, and dispose 


and: other . 


of them by sale or such dedication -- 


as will make them available to a ~ 


subsistence homestead community__ 
47. The Federal Subsistence. 
-Homesteads Corporation may not . 


569 


lend financial aid to private enter- 
prises to be conducted within sub-. 


sistence ‘homestead 


‘communities _ 
for profit and. not primarily for. 
the benefit of the homesteaders.c 
48. Section 208, chapter 90, of .. 
the National Industrial Recovery 
Act does not. contemplate. that — 


6569 


community buildings. or facilities — 


cost thereof shall be repaid into 


‘shall be supplied to homesteaders. © - 
gratuitously, but requires that. the — 


the subsistence homestead: revoly- viithe 


tne fund ec oe ete a 
49. The right of the’ aieiees to. 


vote. pledged stock is. not incom- - 


' patible with the relation of debtor ~~ 


and creditor, such right being an.- 


—essetial element. of the value of °° 


the pledge-as collateral and recog-' 


nized bythe courts as a proper. *- 
part of a credit transaction__..._ 
50. The transactions “provided. . _ 
for by the ‘terms of the authority 
granted. the Federal | Subsistence | 


390 


Homesteads: Corporation | are. bona : - 


_ fide loans, and. any such loan:as is. 
“proposed would be an “expendi- =. 
< ag9 ° 


ture of appropriated funds ”.W2 


51. The Federal Subsistence. 


Homesteads Corporation may: Tease. ee 


68000 rex 
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- plots. to. teachers, . social workers, 

and technicians who serve a sub- 

sistence homestead community.__— 
52. The Federal. Subsistence 

Homesteads Corporation may per- 


mit such. temporary occupancy of» 


569 


: land. acquired .for..a .subsistence . . 
‘homestead project as it may deem . 


expedient whenever it has. been ad- 
ministratively determined that. 


guch property is. not immediately 
useful for subsistence homestead 
PUlpOses soo ns ee ee 

53. Interest earned by subsist- 


/ -enee homestead expenditures must 


569 


‘be covered into the Treasury of . 


- the United States as “ miscellane- ep het 
*, OUsS -Téceipta:” 222 oso se 2 ee ; 
o4. The acquisition and tempo- - 


rary bolding of title and construc- 


569 


tion of the buildings of a residen- © - 


tial community are. preliminary 
steps taken by Federal Subsistence 


- Homesteads Corporation to aid ~ 


private. persons in the purchase of 


subsistence homesteads____--__.. . 


55. Houses and related: struc- 


tures built by Federal Subsistence — 


Homesteads Corporation in the 
various States are not. within the 
purview of section | 255, title 40, 


U.S. Code; which section contem- . 


plates purchases. of land over 
which the United States shall 


thenceforth have exclusive . juris- ' 


diction, such as forts, arsenals, 
~ ete., whereas, the authority of Fed- 


éral Subsistence Homesteads Cor-— 
._ poration to buy land and erect 
buildings has no existence: apart 


from:a duty to transfer the com- 


580° 


pleted homesteads. to private pur-. - 


chasers ‘for residential. use_._---__ 


56.4 subsistence homestead 


does not become taxable by the 


State until the homesteader shall 
~have. become. entitled to a deed 


under the provisions of his con-:: 


_ tract. -with Federal Subsistence 


Homesteads Corporation_____.-__~ 
57.: The acquisition and tempo-- 


580 


— 499 


rary holding of title by Federal — : 
Subsistence Homesteads. Corpora-. 


tion, followed hy resale to. home- 


. steaders, is substantially a secu- 


Tity device adopted as a conven-.~ 
ient alternative for the usual pur-— 


- chase.monhey and construction loan... | 


_ secured: by. mortgage on premises 


- aequired: directly oy a. Perens : 


nome’ OWNGTi 22 eee ee 
. 58, Local authorities:have power 


to arrest persons: found in’ sub-.. 


499° 


sistence homesteads: as.a neces- °: 
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sary incident of the jurisdiction. of 
the State. over such. homestead 
gites; and the relationship. of .the 


United ,States to a’ -subsistence - a 


homestead project is not such as to | 


interfere with the. acquisition by 
homesteading families of. citizen- 
Ship in the city, county, and State 


=. In which the homestead site is lo- 


cated, or the right. to vote.-___. 


Hours of Labor. 


See. Wages and. Hours af Labor. 


Hunting. 
See Yellowstone Park, 1-6. 


: Incontiguous Traets. | 


See Mineral Leasing g Act, 2, 8. 


Indemnity. 
See School Lands, 2-5. 


Indian Irrigation Projects. 
See Statutory Construction, 3. 


- Generally. 
1. Indian irrigation projects are 
- constructed pursuant to special 
acts of Congress and annual ap- 
propriations from the Treasury; 
and the moneys resulting from 
‘payment of construction charges, 
etc., are returned to the Treasury 
as general funds, whereas. the 
Reclamation Act fund is in fact a 
revolving trust fund, money ex- 
-pended therefrom being returned 
thereto: by the owners of the lands 
benefited, to be again.expended in > 
connection with Heclamatton: Act 
PEOICH 2 asso ee See eee 
2. The limitation on salary of 


500 


90. 


the consulting engineer of the In-.. : 


dian-. Irrigation ‘Service, provided 


by the act of February 28, 1929 
. (45 Stat. 1406), is without appli-.- 


-cation to salaries paid from funds 
allotted for. construction work by 


the Administrator of fFPublic .-- 


_ Works from funds-made available 


‘under the terms of the National vn 
411 


Industrial: Recovery AGto peo 
8. The employment of consulting . 
engineers. in the Indian. Reclama-. 
tion “Service, where’ compensated 


_ from: the’ Public Works fund of | 


~ the National. Industrial . Recovery 


Administration, must be-in con- - 


formity with the. Executive order 


of November 18,. 1933, or the 
Classification. . Act of -d020 AS. 
amended..~.__-~~--~ Ge lene pune fs Sot ae eras 


“Indian Irrigation Proj acid Cots 
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4, The restrictions imposed: by ee 


INDEX 
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‘the special act of Congress - of! “ 


- February 28, 1929 (45 Stat. 1406);: 


authorizing. the. Secretary of the..c)5° 


Interior, to. employ engineers and : 
— economists. for: consultation. pur- - - 
important. reclamation ~~ 


poses on-: 
‘work, apply only to employment 


‘authorized: by that. act, and do °° 


not bar the, establishment’ of .new | 
- or additional positions 


service .and |. payment. 


in’ the: 
P therefor. . 
_. from. funds’ ‘allotted from.the Pub-. ..- 


~ Me. Works “fundi2___ 2 .: 411 


5. The employment.-of consult- 


- ing engineers in. the Indian Rec 


- lamation .Service,. where. compen- 
> gated from -the. Public, Works fund =: | 


of the National. Industrial Recov- 
ery Administration, 


‘conformity - “with the Executive 


must be in. -- | 


order. of November 18,1988, or. 7 


the ‘Classification Act: of (1923 as 
| amended. -__--= es Ps PAC RE fae) Ee / 
6. It. would: be unusual. to say. 


that. Congress - intended, by . the 


~ aet of February -14,.1920 (41. 


Stat. 408), to declare ag. irrigable -. 


- all land for which. water. for: ir-’ 


rigation purposes can be delivered, 
and the Secretary of the Interior. « 
would not: be justified in, determin-. _ 
ing that land. was irrigable if it. - 
was not arable-and susceptible of .. 


‘economic: cultivation with. the use,” 
of irrigation water______.__.-__ : 


|. If, before the. ineame. | area 
of a réclamation project: is deter- 


mined and construction. . charges. 


_ 195 


_ fixed, experience: in actual culti: . ig 
-yation: and irrigation of known. . 


areas demonstrates that a crop — 
cannot be economically produced. 


_ thereon, such areas -should be 


eliminated in. the final determina-.. . 
tion of .irrigable area, even though ... 


land “to. which water for irriga- _ 
tion. purposes can be ‘delivered’*__ . - 


Cost, Charges, Apportionment. 


8. Congress, 


in the act of. Au - 


gust 1, 1914 (88 Stat..582), hav-.... 
ing authorized . and directed ‘the: rae 
Secretary of the Interior to act in :.. 


_. determining. the per. acre charge - 


| for irrigation. of: Jands within In-, 


- dian reclamation pr ojects, impliedly . ee 


gave. him authority to..determine. ...— 


‘the estimated. cost of tbe ‘project eae 
and the. total, area that can be. | 


irrigated-.: PS Ee Maire Oe ee es ee ee RT ee e 
9 Bhe act of August. A, “i914, oes 
. (38 Stat, 582), directing. the ‘Sec. _ 

7 ‘retary of the Interior to apportion. 


195 


411. 


- been extinguished. = 
the ‘surrounding circumstances af-— 
ford clear warrant for: the conclu- 
sion. that Government Indian irri- 
gation projects were meant, and, 
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Indian Irrigation Projects—Con.. ‘Pees 7: 


the cost: of. irrigation projects con-. ° 


individual Indian, requires him, in 


- structed for Indians in. ‘accordance ~ 
- with the benefits received by each ° ~ 


effect, to make an apportionment: ©: - 


of the cost of such irrigation works ; 
upon’ a: per acre basis based upon | 


benefits received .22----__-- 


10. In order to. fix charges upon : 


irrigated lands. within Indian’ rec- 


. lamation projects the Secretary of: 
the Interior ‘must’ determine: the 


estimated cost ofthe project’ and 
the total ‘area ‘that can: be irri- 


195 


gated;.. which ‘factors. supply” the, 8 


basis. for® such charges___._- Soper mee 
i D1. he act: of: July 1, 
(47 Stat. 564); contained a pro- — 
-“the: collection of all. 
- construction. costs against any. In-- 
dian-owned: lands within any Gov-_ 
ernment irrigation project is. here- 


viso . that 


1932. 


195 is 


by deferred, and no. assessment... 


charges. against . such lands until 


shall be, made on behalf-of such. 


the Indian title thereto shall have’ — 


Held, 


that ~ 


not irrigation projects within the: — 


purview of the Reclamation Act. _ 


90 


12. Under the authority vested 


in him, the Secretary of the In-— 


terior may amend any notice fixing 


the amount and date of payment of — 
charges so as to change the amount’ ~ 
of the charge, and may also defer 

‘the time when the payment falls” 


due, but when the. charges. thus 


_ fixed fall due, he is given’ no au- 
_ thority to extend them-—.------ ' 
| 18. Congress has not granted to. : 


336. 


the Secretary of the Interior gen- ~ 


eral authority to extend: the time. 
of payment; after they fall due, of 
a either the operation and mainte- — 
nance Charge ‘or the. construction | 
- chargé on’ Indian- irrigation proj-. 
ects, and ‘legislation passed by it — 
from’ time to time, notably the act : 
of February . 18, 19381 (46 ‘Stat.. © 
4093), clearly indicates that it-con- 


siders the Secretary is without ; 
such authority; “except. ‘with Con-. | 


gressional sanction. 


previously nc 7 
given ; and this, furthermore, ‘has ma 
_ been the ‘view of the Department, aud 
 gince where such authority has 
been ‘required, appropriate legisla- . ' 

.. tion ‘from Congress has. been ob-.- 

| tained Rena ete neki om oi eae ars 


632° 


Indians and Indian’ Lands... _ 
~ See Alaska Natives; 
Game, 3-5; 
tion, 11X16; 
version of Title to, 1 


. Generally. 


INDEX 


_. — 
8; Fish and 
Statutory Construc- - 
Gnited States, Re- : 


a ae The act of February 27, 1925 er 
» (43 Stat. 1008), specifically. enu-. . 
merates. the forms of investment of _ 
Indian funds the Secretary of the... 
Interior is authorized to make, ... 


and nowhere in the act are bonds 
of the Home. Owners’. 
poration mentioned -by name nor 


Loan: Cor- |. 


can they -be regarded as falling... 


within any of the classes’ of. in- 


vestments enumerated:in said act. 
2, The Government may, in its_ 


341 


dealings with the Indians, create - < 
property rights which, once vested,” 


- even it cannot alter. 
transaction takes the form Of. a 


Whether the’ 


treaty or a statute is immate-* = 


rial. The important 


essentials of a binding agreement 


, considera-. © 
tions are that there should be the - 


between the Government and the | - 


Indian and the resulting vesting 
of a ‘property right in the Indian_ 
. 8. Section 10 of the act of June’ 
25, 1910 (36 Stat. 855), authoriz- 


. ing the Secretary of the Interior,, _ 
under certain conditions, to issue. | 


patents to individual Indians for . 
_ village lots occupied by them, con- 


templates lots occupied at the time 


in existing villages, and not lots. _ 


in villages in prospect...._.___ oe 


4, Where an Indian reservation 


“712 


is virtually abandoned as. such. by. 


- the. Indians in favor of another. 


‘reservation, by satisfying the, al- . © 
lotment right thereon and living - 


elsewhere, the land so abandoned 


becomes, in effect, the land of the - 


United States, and it and: the tim-. 
_-ber thereon become subject to dis-.. ° 
position by the United States, and. | 
money derived from the sale of 


such. timber should .be covered in- 


‘to the Treasury of the United... 


States, not as Indian money, but _ 
miscellaneous » receipts_____---_-- = 2 


Where the grant of a 


at, 


_ vight-of-way to a railroad- com- “eee 
pany across Indian lands creates. bx 
a possibility of reversion’ in the | a 


‘Indians, and the Indian title is 


later extinguished in fayor of the - 


United States by treaty, the right 
of reversion passes to the United ~ 
Sa States and | inures to its benefit. 


65. 


- them, 
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Allotments. 
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5. By the: passage. “of: the ee 


of February. 26, 1927 


(44° Stat. ° 


1247). and February ‘2%; "19381 :°(46 © 


Stat. 1205), there appears a clear 


intent upon the part. of Congress 


to restore: Indian: trust : allotment. eee 
lands upon which fee simple pat- : 
ents had issued to:the same status: .. 


“as though. fee pate ek never © 
‘been issued 02222 22-42--- _-.- “3 


6. The Indians--of . the. are 


coast ”’, | are, 


- town: (or Shoalwater) Band, being °° 
members of one of the “ tribes ‘of 
'? fish-eating Indians on the Pacific 
. , under’ the terms of - 
the act of March 4;.1911 (36 Stat. 


1345), - entitled™'to. allotments on ~ 


the Quinaielt Indian ‘Reservation. 
entitled to - 


7, -Where . Indians,. 


allotments on. : one. ” reservation, 


AL, 


elect. to take them on another, — 


a under: authority of law, such tak- — 
| jing exhausts the. right, “under the 
' well-settled rule. that no. Indian is’ 
entitled to dual- - privileges. or. - 


double benefits either as a member - ee 


of two tribes or otherwise. Mamnd- 
ler Vz United States (02 Fed. 7 
ad, 713). --..--- esate ret ea 


‘8. In the. aigtiee ‘of allothierits at 


of land,.Indian children take the © 
status. of their’ ‘parents, and, like — 
are, entitled ‘to: allotments 


and should be: allotted: Halbert 


v. United States (283 'U; 753) : 
 9."Phe acts -of February 26, ° 
1931, . 


1927, and February. 21, 


a 


authorizing the Secretary. of the ; : 


Interor ‘to ‘cancel patents in fee 


‘issued by him: to Indian allottees - 


upon his ‘own initiative and with- " oY 


out request or consent on the part 
of the Indian, make no provision ~— 
cancellation of: 
_ guch patents, which form of can- 
cellation would also be inconsist- — 
ent in principle with the purpose 


for conditional 


of. such acts; which is to restore 


the land to the Same. status. as. 
though such fee patent: had never ; 

issued. and to issue a new trust: 
patent having the form and legal 


effect of one issued ‘under the pro- 


visions. of the act of February 8,0: | 


1887, and amendments thereto____ 


160 


10. The language of the act of 


.. February 26, 1927, cand of the 
: supplemental - act. of February mds 


1931; evinces an intent on the part 


of Congress that patents in. fee : 
“gimple issued to Indian allottees a 
before’ the expiration of the trust. 


period or authorized: extensions 7 


INDEE | 
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thereof. should. not. be . onceied by _ 
of the Interior. bee 
the land involved is not free of 


the - Secretar y. 


. liens. attaching. subsequent to is- 


- suance -of. the fee ‘simple patent. 
| 11. Where an Indian allottee ap- | 
plied for cancellation of the patent 


“361 


‘in fee issued to him by the. Secre 


_ tary of the Interior upon. that 
- official's initiative and without the . . 
..._Indian’s application or consent, be a ey 


and the allotment has since be- 


come. subject. to an. oil. and ‘gas. 
cancellation of sk 
161 


‘Toyalty. interest, . 
the fee patent is not authorized. 


7 Cherokees. <a 
bg See 23, 26-28, ‘infra, 


Chippewas. - ere 
See 12, 13, infra. 


. Devises ania Wills. 


12, An Indian’s disposal of an 
allotment: hy will is an- alienation 
within the meaning of the provi- — 
sions contained'in the restricted: 
fee patents issued to the Chippewa 


Indians under the Treaty::of Sep- 


tember 30, 1854, and approval of: . 
such wills by the President is. 
effective to remove all-restrictions —— 


against'alienation of such lands in. ©: : 


the hands of the- devisees. -- 
--. 13.-The act of June 25, 1910, as. 
amended by the act of- February 


555 | 


(14,, 1913, requiring,» among other. *.- 


things, ‘approval ‘by the Secretary. 


of the Interior of a will of a Chip- ~ 
_ pewa allottee devising lands held =:: 


under a restricted fee patent issued. -: 
_°* pursuant -to the Treaty of Septem-. 


ber 30, 1854, deals. onlywith In-' - 


‘dians alive’ or who might there- — 


‘after come into being, and con-- 


tains nothing, express. ‘or. implied, — 
vintention to embrace’. 
- Within :its. terms. the will: ofan: .- 
_ Indian who. died: prior: to. its. ee 
‘HOD 


indicating - 


; actment Seth see teen belek 
Electrical Energy. eo | 
See. 66, 67, infra. 


_ Fishing and Ganie Rights. 


14, A regulation of fishing, fa ie 
posed by a State, operative on all” 
persons alike, | reasonably | adapted: 


to the preservation of wild life in. 


the. waters of the State:for the 


common benefit, and not in its in- ©: 
tendment or.operation.a denial to. -.: 


a privileged Indian,.community. of, 
is. not violative. 


. sts right to: fish, . 


of a provision ofa treaty; with 


“surance . or 


- istered . by. 
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Fishing’ and. ‘Game Rights—-Con, 


the Indians: (sée 12 Stat.951; 45° 


Stat. 1158) under which’ they are 


guaranteed “the right of taking mee 
fish. at‘ all iisual and accustomed © — 


‘places, in common with: citizens’ of 


tie: Territory soo : 
15. A reasonable. construction of 


a provision of a treaty’ “with | In-’ 
_dians ‘guaranteeing “the right of 
taking fish at all‘usual and accus- * 


418 


tomed places, in common with’ citi- “ 
zens of ‘the Territory ”, ‘does not 


include: ‘authority’ ‘to- 


‘construct 
_, what ‘is known as a willow weir: 
or willow dam in the’ channeélof °° 


the Columbia: River, ‘for the pur? a 


pose of holding the salmon run, 


and in: disregard of the State laws’ 


and. régulations_=2___-_~. Shei obine te, ts 


16. A Yakima Indian is not ex-— 


empt from the general laws of the 


in order to sell. fish caught in the 


' 419 


_ State of Oregon requiring a license 


Columbia River ' and. ‘to. pay. ai” 


State__---__-__-_ 


Five Civilized. ‘Tribes. | 


16%. “Restrictions applicable___ 


act of | June 28, 1898, was. not. 


-poundage tax'on such sales, when’ © 
' sold at any place within the juris-° © 
diction of. the 


"419 


882 
. 1T.: Service in the. schools. of the . 
 Five.. Civilized. Tribes. prior to. the 


service performed . for the.-United . —- 


States, . and: Service . in. those 


‘schools between. that date and the . 
_ date on which: the act. of April OB tam: 
, 1906, which placed the control 
thereof. under . the. Secretary, of the 


Interior, became effective, is cred- 


itable under the civil’ service: re-. 


tirement act only. where the ap- _ 
. pointment | was made by. that offi... . 
cial or. by. his authority_-_ een ae 7 


48. The act of January 27, 1983 


109 


(47 Stat. 777), insofar as it re. 


lates ‘to the creation of trusts: out: . | 


of the restricted property Of In- | 


dians of the Five Civilized ‘Tribes, . -, 


19. Had Coneress: in, _nfind, in- 


.. Is without. application | to life in- 
- surance policies or. annulty | con- 
- tracts er ae ae eR eR SOR Ne oe , 


B10 -, 


- insurance companies © 
When it enacted. section, 2 of the. 


act of January 27, 1933, the au-.— 


thority granted would. not have. 


been confined, as it was, to. the ~~ 


companies or such banks as. may. 


‘be authorized by law to act as fidu- . | ‘ 
 eiaries or trustees {ee ee ee u 


‘creation of.“ “trusts ” » to be admin- .-. 
ne incorporated. trust: 
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20. Ina policy of insurance and 


INDEX 
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in annuity contracts no trust is. — 
created, the relations of .the. par- ee 


ties being those of debtor and ~ 
the. premiums - paid. be- . 


.. creditor, 
‘longing . absolutely to the. insurer, 


in consideration for which it binds | 7 


itself. to pay: a. given sum or sums . 
according to the terms of the pol- — 
icy it has issued to the insured__.— 
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21. While the authority granted 
the Secretary of the Interior by... 


section 2 of the act of January Zits: 


1983, being confined to trusts, does | 


' not contemplate or include life- 


insurance policies or. annuity con- . 


tracts, it does not follow. that the — 


Secretary is nowhere clothed with | 


-. authority to permit Indians of. the 


' class. named in the act to pur- - | 


chase annuities or life insurance. 


out of restricted. funds, section 1 
of said act placing such funds 


under his jurisdiction and control .— 


- until April 26, 1956, “subject to 


expenditure in the meantime for . 
- ; the use and benefit of the individ-. 
ual Indians to whom such. funds. 


* * * Dbelong, under such rules 


and regulations: as said Secretary... 


"may prescribe”, thus conferring a 


broad discretionary ‘power upon 


the Secretary over expenditure of 
‘the funds of these Indians, includ- - 


-ing authority to permit any ‘such 


Indian to purchase life insurance 
or an annuity if the Secretary de- 
termines it is | for his benefit to do ae ee 
1 283 2° S40 4°": 
 22:-The act of January 27. 1933 — - s 


(47 Stat. 777), insofar as it ee 


lates’ to lands belonging to mem- : 
~ bers of the Five Civilized Tribes — 


in Oklahoma, is not intended to be a 


‘given retroactive scope or opera- 


‘tion,- from which it follows that — 
where .an ‘allottee of the Five 


Tribes died’ prior. to April 26, 


~ 1931; at which time his entire al- 


lotment Was. ’ ‘restricted and tax | * 
exempt, leaving heirs: of: one-half”. a 
or more but less than the full’ | 
blood, bis allotted land passed to? 


his heirs uftrestiicted and tbe re- 

_strictions were not reimposed by © 

said act of January 27, 1933_--__ — 
23.: Under. authority of. succes- 


sive treaties with’ the Chétokee  ~ 


Nation, these Indians. passed | and - 


administered their own laws, in- 


cluding statutes. of descent, until. 


October 1, 1898, and by the act- > 


of May 2, 1890 (26 Stat. 81), the 
laws of Arkansas: were extended: 


“19, 1934 


ance, 


382. 
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to Indian ‘Territory. Held, that . 
upon. the death, intestate, ‘in: 1888, 


of an Indian ‘adopted into the 


Page - 


Cherokee Nation, the statutes of ae 


’ descent ‘of’ -the Cherokee: Nation | ~ 
~ would govern her estate, and upon | 
the death of her husband, also ° | 


adopted into the Cherokee Nation, 


in 1901, ‘the. laws. of. Arkansas rel- 


ative: to. descent and distribution aa 
would control asa: a temas 


‘Former Indian Lands, Pestevatinin 
Instructions of September 

(submitted Aug. 10, — 
-to. govern restoration of =. 
lands formerly Indian to: tribal . 
. ownership i ae an Se Pp SEEN Ea OP ee ae 


| 231%, 


1934), 


Georgetown cahoalwateny. Band. 
See 6-8, supra. | 


Inheritance. _ 7 
24, The absence, 


into. another 
tribe, | 
inheritance,. 
benefit of inheritance, 
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559 


in: an Indian. 
tribe, of any law, rule, or custom : ~ 
of inheritance, would: not preclude 

a member of said tribe who had. 

- obtained adoption 
‘the latter having laws of... 
from . obtaining. the: 
even 
though the property involved was | 
a benefit conferred only upon mem- | 
bers .of the tribe abandoned_--.__° 


297 
25. Upon the. death of an In- .- 


dian,.the right of inheritance in = 


his property ‘is. controlled by: the 


laws, usages, | and.customs of.the — 
tribe, or nation of: -which. he. igs at 
whether | dk 
birth - or. adoption_.____-.-2__..- 

26.:A Shawnee Indian woman - 
-entitled to share in ‘the appropria-. 


the time a member,” 


297 


tion made by Congress (act of Dec...” 


22, 1927) in- settlement of.. Civil. 
War: claims of certain. Shawnees, 


was adopted, together. with her oe 
husband,.into the Cherokee Nation, -: 


| _ where she died intestate and with-: 
out issue in. 1883; leaving a hus- 


band. surviving, who died in 1901. 


Held, that the tribal: laws ‘of the — 


Cherokee Nation covering inherit- 4 
at the date of her death, 


applied in her case, and that her . a 
approved claim against the Govern- | Das es 


ment; :although- originating while . as! 


she was a. member of the Shawnee . 


tribe, would. be. governed, in the. 

matter of inheritance, by said laws 
of the Cherokee. Nation _—..— Sons 
. 2%. Under -authority Se sucees- 
. give treaties with the Cherokee Na-- 
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___ tion, these Indians passed 1 and ad- 
‘ministered their own laws, includ- 


ing statutes of descent, until Octo-.~ ‘ 


ber’ 1,..1898,.and by the act of. 
«May , 2,-+1890:,(26 Stat. :81),.the 


-~ Jaws:of: “Arkansas. were extended to - 


_ Indian Territory. Held, that. upon — 


the death, intestate, in 1888, of an. _ 
Indian adopted into the: Cherokee - 


‘Nation, the statutes of descent of 


the Cherokee Nation would govern. — . 
and upon the death -.. 
‘of her husband, also adopted: into: 


her estate, 


the Cherokee Nation, in 1901,. the .. | 


laws of: Arkansas relative to de-  - 
ie scent and distribution would con- say 
, 298° 
28. In seckGn 4 of the. Wheeler ae 


. Howard Act; limiting the class: of 
‘Persons to. whom may :be devised 
restricted, Indian lands, 
vided that.“ in all- instances. such 
lands or: 
or be devised * * *. 


it: is pro- 


interests: shall descend. 
to any 


member of such. tribe or of such | 


corporation or any. heirs of such 
Held, that the phrase, — 


member.”’ 


“heirs of such member ”’, therein 


employed, should : be construed. to... 


mean. ‘“‘ heirs of the testator ’’, 
such construction being: 


. reason- - 
able, consistent with legal usage, 


and in harmony with the general ° _ 


plan and expressed - ‘intent of Con- - 4 i 
584 
29..The act of January ie 1933. 


(47 Stat. 777), insofar as-it re — 


lates: to- lands. belonging to mem-- 
‘bers of the Five. Civilized. Tribes — 
is: not intended to 
be given retroactive Scope or op- 
it. follows. — 


in Oklahoma, 


. eration, from which 


_ that wheré an allottee of the Five — 


‘Tribes died prior to April 26, 


1931, at which time his entire al-. ne 


-lotment was restricted and tax 


exempt, leaving heirs. of. one-half... 


Or more but. less than the full .-: 


blood; his allotted. land passed to 
his heirs unrestricted and the re-. 


said. act of January 27, 1933____ 
30. The act - 


_. strictions. were not reimposed: by | 
of January 27,0 | 


1983, bears no indication that. tt a 


" was. intended to ‘he retroactive in 


_ operation: and. hence does not. take oe 
- from’ the county courts of Oklaho- eet 
- ma the jurisdiction theretofore. eX : 


ercised | by them over conveyances . 
by. fullblood Indian heirs of. lands. 

or interests therein inherited by’. 
. them prior to January 27, 1933... ~ 
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1205), the — ; 
‘upon the authority of the Sec . 


requiring, | 
duction of oil or gas in paying: 
quantities. _____-_~_ wane 


Life Insurance and Annui es 
See 18-21, supra. — 


_ Navajo Reservation. 


3014. 


ajo" “Peserva lone... ee 


Oil and Gas Rights. 


“See 10, supra. — 
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| Instructions of April 26, ai : 
1933, lands in. Utah added to Nav-.. - 


81. While in the acts of Feb- 
ruary. 26, 1927 (44 Stat. 1247),- 


and February 21, 1931 (46 Stat. 
express limitations 


retary of the Interior to. cancel 
patents in fee to Indian allottees 


do. not include one forbidding such 


date of approval, which was No- 
vember. 3, 1920, 


the lessee should. p2zy as royalty. 


-- on each. gas-producing well $300. 


per annum in. advance, to be cal- 


‘culated £rom | the date of. com- 
“and >: 
that, if the gas well should prove: 
unprofitable commercially, and the. 
lessee desired to retain certain gas-- 
producing: privileges, he should ‘pay. 
‘a.rental of $100: per annum, in ad-~ 
vance, calculated from the date of. 
'- discovery of gas, on each gas- pro- 
Heid, That no. gas: ~ 
— well having produced commercially. re 
since the year 1926, the mere pay-'- 


mencement of utilization ; 


ducing well. 


cancellation -where the allottee - 
has conveyed an interest in. oil . 
and gas royalty rights. since pat-.. 
- ent in fee was issued, such convey- .. 
ance would bring: the: case within - : 
the spirit, if not the letter, of the 
inhibition. contained in said acts__. 
32. An oil-and gas lease made. 
under authority of section 2 of the | 
act of May 27, 1908 (35 Stat. 
. 812), contained provisions that it. 
should run for five years. from 


160 | 


“and as much 
longer thereafter as oil or gas is 
found in paying quantities; ”’ that. ~ 


ment. by the lessee of $100 annu- — 


years, 
as a prerequisite, | 


. Osage Tribe. a 
33. An act of Gone fiee Feb-. 


ally, under the clause of the lease 
- which makes provision for reten- — 
tion of gas-producing privileges in. 

an unprofitable well,.would not op-. re 
erate. to extend the lease beyond. - 

- the fixed or primary period of five. 
an extension of the. lease. 
pro- 
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ruary 27, 1925, 43 Stat. 1008) in-.. 
tended to permit greater latitude. Pr 
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- of the act of June 28, 1906, under . 
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in the investment of the surplus which the period of - exemption 
_ funds of Osage Indians contained . terminated on June 28, uencgrae 105. 
; ihe which, oe ine Capris , Papago. Lands. _ . . 
application, wou preclude e | 
| Secretary of the Interior from in- » . tte ot at under dow ive 
- -vesting the funds of such Indians, eS 4 Tndlane ld wot° have sttlé dn fee. 
“if resident.in Oklahoma, in.bonds | tg iho landa“the 5 ag dha that 
of the United. States Government, oe ise irread ae aeas ion Pur- 
ee ee ee ee chase, the United States acquired 
hardship to such Indians generally, . HE ‘ iene inde anion ee 
whether resident in Oklahoma or — rieht * t “oe “apa =, . of ae 
not. Held, That the presence of — : eee : : 
a | 
not preclude the Secretary.-from — | a 
sata tcsTatSnae | sms naa nee 
Saud cee metae: aetion in 13 _ihave enjoyed ; that complete ‘and: 
~ anterest: of. the Indians... --—_~ 260 _ unincumbered title to minerals in 
84> Bonds of: the eat Goa -_ the Jand was formerly vested in - 
Loan: Corporation are not United _ the Mexican State and passed to- 
States bonds, but are direct: obli- . - _ the United States upon cession of © 
gations of the. Corporation, the - be ‘territory ; oe ee fee 7 
_ liability of the United States. ex- : . Se Deore i - 
| tending. only to guaranteeing the - oo a ae ee ‘i 
.. interest, with no responsibility » Smarter Sscrusively Of Pout ar 
_ whatever as to the principal;.ac-. per eaerent SSSoaes a eee ie 
OREN an A veeuent ae eee of the. pee ee which 
the. Hox ers’ L ‘Cor- : 7 
oe be a omni colonized America that’ upon dis- 
anes with the terms of the--act -eovery of any new lands complete 
of February 27, 1925, directing the © cbatircaiayer nee iain: pared 
Secretary of the Interior to invest | Vested "In ‘the sovereign i ere 
the funds of restricted Osage In- Ene GIREON CREE owed al nat: 3 
 dians in United States bonds; nor wae uigeot poeta ae 
do they come within the scope of | b | ER, OE OMEue ears : eee 
the statute by regarding them as “es ey or ana, 
a form of first mortgage real : ; , 
estate investment, since the act of must derive their-légal character 
1925 -contemplates’ direct invest- from the Spanish crown or suc 
ment of the Indians’ funds in first aerer pon tae aaa a ~ 859 
mortgages, while the loans made ani n a 
by the eo esoinuan ccpieent in- are decisive of the question of the 
vestments in its own behalf, the | -title under which the. lands of the ; 
ee Se ied canter eye ot! 
being the means by which to raise - . os ig os 
funds to retire tes pond etal B44 the monarchs of Spain protecting 
35. The provision in the act of —_ Indians in their occupation of 
Marci 2°: 1929: which “extended ‘Jands are not in effect a grant of 
dell January 1. 1959; the period © complete title to Indian communi: - ‘ 
of exemption from ‘taxation. of: _ ties in possession generally—---- 309 
homestead ‘allotments of members ae neg - ee oe 
of the Osage Tribe of ‘one-half or — SatiER ori 7 ae a 
more of Indian blood to whom ‘cer- © ~ 7 
tificates - of: competency’ had not ° | pager erg Bes 
_ issued had reference only. to such- “lishe d only if such communities . 
Indians as were not holding cer- ~ aan be senneau. 359. 
tificates of competency on the for- 41. By confirming the acts of 
mer date, but: as. to those having Spanish officers in granting lands 
. certificates of competency out- which were in Indian possession, 
“standing on that date which were United States courts, Federal and 
subsequently revoked the taxation’ ~~ State, have accorded recognition 
. of their homesteads is to be gov-... to the doctrine tbat title to lands. 
- erned by subsection 7 of section 2 held hy Indians in Mexico. was not 
-a fee. simple: Ttlez2 nao osoe so" ' 859 
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42. Since the cession to the: — 


United States of the ‘territory 


‘which embraces the Papago lands, . 
the courts in this country have | 


a recognized the ownership of mines © 
by Spain and. Mexico before the 


cession as well as the succession 


of the United States -to that 


ownership, and ‘the Supreme Court. 


has stated expressly that under 


Spanish law minerals in Indian . 


lands were the property of the . 


Crown; also. the Executive and 


se Legislative branches: of the Fed- 
“eral ‘Government have - likewise... 


recognized the succession. of. the 


Federal Government to the owner- 
ship of. mines in what. was for- | 
merly Spanish and. Mexican terri- | 


B59 


43.. ‘Certain laws of. the. Spanish. . 


regime are incompatible with rec- 


ognition of. ultimate. title in the . 


Indians, as, for instance, the law 


(Law 23, Book 4,. Title 7, “Com-. . 
Pilation of the Indies’’) permit- | 
ting qepagria make new set- _- 


tlements - Indian | 


territory, 

peaceably. i possible, but - other-. 

wise: if necessary.........-_..--_-..-. & 
44, The Executive order of Feb- 

- ruary 1, 1917, reserving lands for. 


the Papago. Indians, excepted min- . 


eral deposits and provided that. the . 
reservation area should be open. to. 
entry and location. under. the min- | 
ing laws of the United States... 
45. Even if - prescriptive | right, 
resulting 


as against the Crown, 


"360 


from. immemorial possession, . was 


recognized by the Spanish law, an. 


appropriate formal procedure was, — 


-mecessary to a complete - title. 


Case of Carino v. The. Insular Gov- a 


“ernment of the ‘Philppine stands © oe 
_ distin- 
guished eon $e lees a es ae 


(212 WU. §. 449, 461)” 


46. The Indian right of” surface 


occupancy. within - the 


exterior: he * 


boundaries © of. the’ ‘Papago : Indian ae 
Reservation,: Arizona, is:quite in- > ~ 


dependent of the mineral: or non-:. 
mineral character of ‘the land--—~ -: 
47. The presence, in an adminis-:... . 


_ trative recommendation (see 45. . 
i, D. 587), of-an observation that ae 
* ample protection, will. be. given | oe 


the . Indians in the occupation and 
use of. their mineral lands ao 


is uo 


sufficient. basis for an ‘inference Cees 
that the Department has ruled’ or °” 


should now’ rule. that. Indian © ‘sur- = 
face. rights‘are “restricted to: Hou 


pueret lands ee ae eS 


_ 1927; 
. thorizing the Secretary of the In- 


360° 


royalty 
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48. While in the acts of Febru- e 
ary 26, 1927 (44 Stat.:1247), and ° 
February 21, 1931 (46 Stat. 1205), 


-the express limitations upon the. - 


authority of the Secretary of the ‘. 


Interior to cancel patents in-fee ~ 


to Indian allottees do not: include. © 


‘one forbidding. such” cancellation © 


where the allottee has conveyed an 


_ interest -in oil and gas royalty 
Tights since patent in fee was is- . 
sued, such conveyance would: bring 


the case within the spirit,-if not .°- 
the letter, of the inhibition con- — 


. tained in said acts.-.2_~u___-__ 


49. The acts of: February 26, 
and February 21, -1931, au- 


terior to cancel patents in fee 


160 


issued by him to Indian allottees : _ 


upon his own initiative and with- 
out request or consent on the part: 
of the Indian, make no provision - 
cancellation of 
such patents, which form of. can- 


for ‘conditional 


cellation would ‘also he inconsist-. 


| ent jn principle: with the purpose - 
'-of such acts, which: is to restore 


the land to the same status as _ 


effect of one issued under the pro- 


visions of the act of February 8, 
| 1887, and amendments. thereto___ 


though such fee patent had never vis 
_ issued and to issue a. new trust 
patent having: the form and legal . 


160. 


50. Where an Indian allottee ap- 
plied for cancellation of the patent ag 


tegen 


tary of the Interior upon: that of 


ficial’s' initiative and without the | 
| consent, = 

and the allotment has since be- 
come subject to an oil. and gas - 
cancellation of’ 
the fee patent is not authorized__ 
51. The language of the act of. 


Indian’s: ‘application or 


interest; 


161 


February 26,1927, and of the sup- 


plemental act. of February 21, 
evinces. an intent on the... 


1931, 


part of Congress. that. patents in. 


fee simple issued to Indian -al-.. 


lottees before. the expiration: of — 


; _ the trust:-period or authorized ex- '. 
. tensiva: thereof ‘should not ‘be can- ’ 


celed by ‘the Secretary of the In-' ye c 


_ terior ifthe land involved is not - 
free of liens attaching subsequent 
to issuance of the fee simple pat- 


Shawnees. 


See 26, supra, 
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Timber. Sale. 


7 See. se of the United 


tion which they have. manifested 
in forming: them, and, ‘once | _ascer- 
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52. The Migratory Bird Treaty — 57. Where an Indian Reserva- 

— Act of July 38,1918: (40 Stat. 755), tion -is ‘virtually abandoned as 
passed to give effect to the treaty such. by the Indians in favor of 
between the United States and another reservation, by satisfying ~ 
Great Britain, proclaimed by the the allotment right thereon and - 
‘President on December 8, 1916 living. elsewhere, ‘the land so aban- 

(89 Stat., ‘pt. 2, p. 1702), is ap- doned becomes, in effect, the land — 
plicable: to Indians and Indian of the United States, and. it and. _ 
reservations, the treaty and stat- — the timber thereon. become subject |. 
ute containing no provision exclud- i“ to disposition . by the . United 

ing Indians or Indian reservations _ _ States, and money derived from 
from their operation, and the | the ‘sale .of such ‘timber should «= | 

- treaty expressly mentioning con- -be covered into the Treasury. of — 
cessions to Indians not extended _ the United States, not as Indian. 

_. to any other race__--__------_- 517 |. money, but miscellaneous receipts: 72: 

98. The privilege of hunting giv- - 58. A paper and pulp company’s © 

-en to the Swinomish and other ~ ‘contract with Indians to purchase 
Indian tribes by. the treaty of | timbér from them contained a: pro- 
January 22, 1855, known as the vision affording the company ad-_ 

. Treaty of Point Elliott, does not Cministrative recourse against eco- © 
extend to the reservation lands, nomically unreasonable’ stumpage — 
but is confined to the undisposed | "prices, by price reduction, which ~ 
of and unappropriated public lands provision: formed .a substantial 
of the United States, there being’ consideration for the company’s 
no necessity for making a specific. contractual - promises. _ Quaere: 
reservation with respect .to the » Whetber a later’ ahatute: if con--- 
reservation lands at the time this. - strued to deprive the company .of | 
treaty was entered into._.___-_._ 517 such: administrative recourse for 

54. The right of the Indians a price. reduction would not’ vio-.* 
who were parties to the Treaty of ‘“Jate the “due process” clause of 
Point Elliott to hunt on their res- the Fifth Amendment to the Fed- 
ervation lands was not based upon - eral Constitution___-_--------+-- . 408 
any provision of the treaty, but 59. The act of March 4, 1933 
was a right. already existing in (47 Stat. 1568); which merely 

them and not granted. away by authorizes and dirécts the Secre- 
the treaty_---~~-~--—---~------ 518 tary of the Interior, with the. 
. 55. The Migratory Bird Treaty “consent of the Indians and the 
Act, insofar as it restrains the -. pureliasers, to modify ‘timber sale’ 
Indians from taking and killing contracts, cannot: properly be con-_ 
the class of game to which it ap-'.. strued. to modify, by its. own’ ‘Op. 
plies, is based upon the power of. eration and without the consent . 

| Congress, as the lawmaking au-— of the purchaser, 2 contract pro- _ 
thority, to prescribe game. laws vision for price reduction-------. 404 
restricting the Indians in. their — 60. Consideration of the. back- 

: rights of hunting on reservation ag ground and. legislative history of the | 
deta Ses cate ae Tea RE — $18 | “act of March 4, 1933, and the lan- — 

56. Primarily, fhe’ States, both | 

3 guage of the act. itself, leads to. 
as trustees of the rights of their | 
people and in the exercise of their the conclusion that Thence enol =. 
police power, have control over the not be construed sarin to. require 

‘yight-to reduce wild game to pos- consent of the: Indians involved 
session; but this rule is without to a modification of a contract - 
application to Indian reservations, . which, by its own terms, may be ~~ 
and Congress, having paramount modified ‘without the. Indians’ ¢con-|'.... 
authority over such reservations | sent__.-~--~~--+----=---------- . AOE 
and the .Indians- occupying them, . 61, A contract must be viewed mr 

may provide game laws to restrict ©. and interpreted with reference to 

the Indians in their natural and | the nature of the obligations. pe- 
immemorial rights of fishing and 4 tween the ‘parties and the inten-. 

| hunting ~-------+--~--+-----~--- 5618 . 


tained,. the j{ntention - of. the par-- .. 


ties must be. given effect, sacrifice~ .. 


INDEX 
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 «6T. ‘Electrical energy. generated: ene 
on an Indian reservation -by- a - 


powerplant constructed, out of trie. : 


bal funds. and-operated.as. an ad- 


_ junct to or in connection with.an —. | 
- Indian commercial: activity is:not ): °: 
_ taxable. under section. 616 of .the:..=: 


act of June 6,,19382 (47, 


Stat. ° 


. d’Alene Indians,” 78 





in. severalty of “portions. thereof 


65 
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~ ‘Timber Sale—Continued. - A Taxability—Continued. . eee a 
~ ing, if necessary, the literal ‘mean- +. 266), the lands being? tribal and. 
ing in order that the major. pur- a ae Ge unallotted,. and the Indians wards hy Pad 
pose may. not’ fail_22 U2 ___-_. 646 | of the Government_._.--_---.___ 219 
62. A provision in.a contract — 68... Immunity from taxation by... 
between an. Indian tribe and a a State OY a. political: division . 
. logging. company required that be- thereof is one of the vested rights — 
fore a reduction could be made in — . ordinarily incident to land in’ an_ 
the. stumpage. price paid to the — Indian trust patent status... 
-- Indians it must be. established United. States. v.. Pe. Face U.: 
that the logging “is being. con-. HS ae nares ae a al a 65 
. ducted” ata loss, Held, That by © 69. There can. oo no. serious a 
_.the use in. the contract of the | question of the. authority. of Con-.. 
words “is. being conducted” it. gress to. remove restrictions upon ce 
was not intended thatthe means the alienation .of allotted. Indian: — 
_ Of proof should. be limited to log- — lands with or without the Indians’ 
ging then and there actually being consent, but this must be. distin- 
performed,. but that it: would be | - , guished from depriving Indian al- 
permissible. to. establish by other . ‘lottees of the immunity from tax- - 
means that logging.could not. be: "ation conferred upon them by. 
conducted on the land ata profit _ there trust. patents. The Coeur 
unless. a reduction. was. made in ~ . d’Alene Indians were guaranteed. — 
the price. to be paid the. Indians_—_ 546 | ~~ nontaxable land for 25.years-suc-. 
. | eeeding issuance of. trust patent, 
Taxability. | 3 ee and this was a property right 
63. The courts and the Commig- : _ which, once vested, could be di- — 
sioner of Internal Revenue have vested only by due process of law. 
set up an implied inhibition » (Citing United States v. ‘Benewah oe 
against the collection of the Inter- County, 290 Fed. 628.)-----____ 
nal Revenue tax. from Indian | 4 70. In a trust patent issued to_ 
bf 0 | ie se nee See NER Ne Hee En (218 a Coeur d’Alene Indian Decem-.- 
64. General nets of Congas: do’ -—s|_~—«<ber 16, 1909, for allotted lands | 
“not apply to. Indians, unless. so ex-; . within the Coeur d’Alene leser-- 
pressed as to clearly manifest an... vation, it was declared, in confor-— 
intention to - include them ; ' and mity with the governing statute, 
wherever they and their interests. . that the United States. would hold. . 
- have: been. the subject affected by. — the legal. title in trust for 25 
legislation, they have been named years, after which, unless the pe- 
- and their. interests - apecilcally: “|. piod were extended by the Presi- - 
MOOEE WAG ete ee ho OS .. 219 dent, the fee would be conveyed 
| 65, To the extent of participa- discharged ‘of the trust and free of 
tion in income from property: - - all charges . and . incumbrances. 
which still ‘remains. within. ‘the. Heid, that <a fee simple patent, __ 
ownership of an Indian. tribe as a. ‘issued to the heirs of said In- -._ 
_ whole, restricted Indians should ‘ dian, although in furtherance of 
not be taxed under the Federal. an act of Congress, did-not.render- . 
revenue acts, since to.such extent . the lands covered by said patent 
_ it appears. not the. ‘intention of - subject to taxation by the State. 
" WON TORS ct So eS -219 | of Idaho or a Political subdivision ips ?, 
_ 66. Electrical energy, generated ro. "thereof 22040003802 eS BB 
by a power. plant constructed out Pd, Where lands were ceded by : 7“ ¢ 
of tribal funds and: operated in © the Coeur d@’Alene Indians to the 
connection. with Indian mills On .... United States in. accordance with, = 
an Indian resetvation, when fur- “an agreement, ratified by Con- 
nished to non-Indians, is taxable ©" gress, that a° portion thereof. _ 
under. the .Internal Revenue Act .: “ should beheld forever as Indian. - Pee 
of June’ 6, "193232002272 22222! 219 ‘land:and:as homes ‘for the Coeur) 


-and: allotments. - 


- Were’ made ‘to Indians under the 


general: allotment act’ of Febru- oe 


ary 8, 1887; 


wee ee 


| and: trust’ patents is- : °° 
sued, said land is impressed: with’ °°" 
a trust status from the date of the ~ 
‘ original trust: patent, with all the 


640. 


aiaas nia Tadian Lands—Con, 
Taxability—Continued. ae a 


INDEX 
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rights incident thereto, including 


‘immunity from taxation. by the § © 
-* State. or its political subdivisions_ 
‘" "72. The provision in the. act of | 

March. 2; 1929, which: extended 

until. January -1, 1959, the period - 
of exemption from taxation of 


homestead allotments of members 


of the Osage Tribe of omre-half — 


or more of Indian blood to whom 
certificates of competency had not 


issued. had: reference only to such | 


Indians as: were not holding cer- 
tificates of competency on the 


former date; but as to those hay-: °' 


ing. certificates of . competency out-- 


standing on that date which -were 


‘subsequently revoked, the taxation - : 


of their homesteads is to be gov- 


erned by subsection 7 of section — 


2 of the act of June 28, 1906, 


under which the period of exemp- . 
tion terminated on June 28, 1931 


Trusts. a 
See. 5, 9, 49, ‘supra, 
Wheeler-Act Regulations. oe 
See 23%, SUpTa. 
‘Yakimas.. |. ,s 
See 14-16, ‘supra. 


Injury... 


See Olaim for Damage ; National” ot 
and Reserva~ 


Parks; Buildings, : 
tions, 13-18. ; 


-. Insane Pisaona.* 
” See St. Blizabeths ‘Hospital. 


iiisiieaaice Policies, Indian. | 


‘See ‘Indians and. Indian Lands, 
18-21. 


Internal Revenue. 


105 


See Indians and Indian. Lands, . = : 


68-67. 


| Iiiterpretation of Statutes. | 


— See. Statutory Construction. a 


Inventions.” ee 


See Patent Rights to Invention, te 


- Irrigation. District. 


See. Indian. ‘Irrigation Projects; 


Reclama tion. . 


: 1. While the law nes dor: Cons:, Bae 
template. that an irrigation. dis- _ . 


trict shall permanently. hold a Rec- 


lamation homestead bid in by. it: :- 


at tax. sale and receive. patent - 


thereto,. there is no. Federal law ae 


. 65 





Irrigation District-—Continued. 
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which requires such a’ district to ~ 
. divest itself, within: a-fixed period ©. 
to be determined ‘by the Secretary 


-of the Interior, of its interest in ~ 


said. lands; but. its. retention 


- ghould. be limited to a reasonable: 


time, to be governed by the cir-- ae 


cumstances of each case_2 +=. 


256 


2. The Federal statutes ‘relative. 


‘to the payment of debts and de- 
mands: due the United States do. 
require’ the acceptance of 
money only in the settlement of © 
such debts and demands, and ac- 


not. 


cordingly the ‘proper administra. — 


tive official. representing the United : 
States may, where it would be to. 


the interest of the United: States, 
accept a-* call” “warrant: for. in- 
debtedness' ofan irrigation district 


under its contract with the United ~ 


“States' Reclamation Service for. 


- operation: and maintenance of stor- 
age works, 
held by the United States until 


paid ae seer ; 


‘Islands... 


See Ar hates River Telands, 


Jurisdiction of Department. __ 


See Administrative: Jurisdiction ; 
Bedtoe’s Island j 
_ State Laws. 


Labor. Policies. ie | 
See. mages and Hours of Lavoe, - 


| Laches. | 


: See moeoe Lands, 1. 


te | 
See” Airport: 
Act; 01 one, Gas Lands. | 
Leasing ‘Act. | 
. See. Mineral Teasing. Act; 
and Gas Lands. 
rian 
See. ‘Homestead, 33-58, 


Marriage and Divorce. a 
Marriage: by Custom.. Seo 


i, There is no: provision of ae 7 


' forbidding . marriages: ‘ between 


Alaskan: natives: according | ‘to ‘na- 
tive custom, and: in ‘the absence of. 

@ definite expression: upon the sub- = 
in' whom thé 


ject by. Congress, | 
paramount authority 
people... rests, | marriages’ 


over ‘these 


legal ‘recognition: and sanctity 


such warrant to be 


State Courts ; we 


* among 7 
them should be accorded the same 


264 


Mineral Leasing = 


“ O8L - 


extend tothe reservation -lands, -: 
but © is confined to ‘the undisposed a 


_ 82662—33—voL 541 


-ANDEX ; 

- Marriage and Divoree—Con: Page | Migratory. Birds and Treaty— Page 
. Marriage and Customs —Continued, 7 Continued. sent 
which the-courts of this. country - —_ of and. unappropriated public” : 
have uniformly extended to simi- lands of the United States, there 
lar relations among. the American oe being no necessity for making a 
ANGIGNS 2 cea el ee een — 40. Specific reservation with respect to. 

2. The validity of a ‘particular _.. |. the reservation lands at the time © 
marriage, in any given. case, must suse this treaty was entered into___.._ 
be determined. by the. facts. and. co 8, The right of the Indians who ~ “ 
conditions appearing, and no spe-... Were parties to the Treaty of —. 

_ cific: rule governing all cases: can ee _ Point. Elliott . to. hunt on their saan 
de laid down. -------------_.. «40: reservation lands was not based. 

8. Although the Territorial Leg: - | upon any provision of the treaty, © 

islature of Alaska has. passed laws but was a right already. existing. 

‘regulating marriage among the in- in them and not. granted away by. = 

- habitants. of; the Territory, such — UNG tPORtY «618, 
laws are similar in character to. 4, The Migratory Bird Treaty 
‘those of American: commonwealths, _ Act, insofar as it restrains the In- 
which, nevertheless, , have. ‘recog- : _dians from taking and killing the ~ 
nized the validity. of. marriages | = Class of game to which it applies, 

among the . Indians. by tribal cus-. is based upon the power of Con- ° : 

EOIN aie a cates 3 8 a Bah . .. 40 gress, as the lawmaking authority, ~~ 

4, By the weight of legal au- $ _ to prescribe game laws restricting’ 
thority, wardship: alone is. not. suf. - the Indians in their rights of _ 
ficient .to,.render valid.a. marviage ney hunting on reservation lands__._.. “618 
or divorce . by. Indian custom, but _ ot Primarily, the States, both as 
at: the time. of such marriage - or . trustees of the rights of their peo- — 
divorce it must appear that the. ple and in the exercise of their — 
parties thereto have retained. their. ‘police power, have control-over | | 
tribal relations, and that. no Fed- the right to reduce wild game to 
eral statute intervened. Such _ possession; but this rule is with-  ° 
marriage or divorce is not.in fact out application to Indian’ reser- 

a common-law marriage, but pos- vations, and Congress,” having © | 
sessed of the legal force of a ceree | paramount authority over such res- 

- Monial. marriage between whites. . 40 |. ervations and the Indians occupy-" 3 

ea ing them, may provide game laws” 

Meandered Lands, Wisconsin, . . ie “to restrict the Indians in their — 

7. Regulations of December 8, — natural and immemorial rights of ._ 
1932, regarding Wisconsin lands —_ fishing and hunting_____-_.___._._ 818 
erroneously meandered (Circular . ‘Military Service. . roe 
No. 994, sae aaa aac ese 1. Instructions of March. 31, oe 

Migratory Birds and Treaty. . 1933,. in re. credit to homestead. 

ie oo settlers and entrymen for military 

1, The Migratory Bird Treaty. service in Indian. wars. extended to 

Act of July. 3,. 1918 (40. Stat. . - soldiers’ : widows: (Circular No. . 
755), passed. to. give effect to- the. 4 1206 oct oe Be . 199. 
treaty between the. United. States _ 2. Tnetrncicne. of July. 28,1933, = 
and. Great. ‘Britain,. proclaimed by. as to furnishing data. regarding . 

_the President on. December. 8, | - military servicé in connection with | | 
1916 (39 Stat., pt. 2, p. 1702), final proofs (Circular: No. 1307). 263 . 

is applicable | to Indtens and In-. | ~ a 
dian reservations, the treaty and _ Mineral Lands. 7 
statute containing no provision - See Homestead, oe 8, a 
excluding Indians or Indian reser- Generally. , a 
vations from their operation, and -. 1. Instructions aE May re 1938, a 
the treaty. expressly mentioning Mining locations in Prescott Na- =. 

concessions to. Indians not ex- ‘|. tional Forest (Circular No..1298). 207 

tended to any other Nice 517 2. Public land subject to.entry — . 
2. The ° privilege | of hunting . as mineral must be free, open, — 

_ given to the Swinomish and other — --public land, and not legally re-. - 

“Indian: -tribes by the-treaty of  - served, appropriated, dedicated to 
January: 22, 1855, known as the: - any other use or purpose, or other- ~~: 

Treaty of Point Elliott, * does: not wise legally disposed of22-..-___ 


ATS 


3. There is marked unanimity: ~ 
of opinion among authorities that.” - 


‘BIT 


wey 


‘Mineral Lands—Continued. ..... B 


- 


Generally-—Continued. 


to overcome the presuniption that - 
a patent to public land was issued’. - 


upon... sufficient evidence, clear, un- 
equivocal, 
must be produced, and, 


of the Jand,, not. only. must it Sat-. 


"and convincing. proof ~.. 
in. con-.;. 
 aidetalion. of the mineral character eo 


_-isfactorily appear that the land. 
was. known mineral land at. the... 
time the .patentee’s rights would —_ 


have ‘otherwise vested, but it must a 
be more valuable for mineral than . 
, --for. agricultural or other purposes_ 


ATS: 


4. Relinquishment of a. home-. — 


stead entry as to part of a forty-. 
acre legal. subdivision, . on . the 


ground. that it is. mineral in clar- » 


acter, will not be accepted unless. 
the mineral character of the ‘tract 


_ fought to be relinquished is shown. 


- to have been established in. accord-' 
ance with the. requirements of the 


“General. Mining Regulations-__.-~ . | 
5. Where deposits of colemanite ~ 


and, ulexite have been located as _ | 


placér upon reliance upon a prac-. 


tice in the Land Department to ~™ 


permit the patenting | of lands con-. - 


taining such. minerals solely as. 


placer . locations, the. placer claim-. 


ants should not have their rights 
assailed. because. the deposits might 
more: appropriately be. deemed lode 
in form and character__-.--..--. 

- 6.. ‘The term. * sodium porate” in 
section 23 of the Leasing Act of 


posit as found in the ground; 
therefore, the fact that the. prod- 
ucts produced from kernite,: a 50- 


dium ‘borate mineral, such as borax. — 


and.boric acid,-are chiefly valuable 


for their boron content, does not 


exclude kernite from the purview 


ot thie: 2Ctie ee . 


7. Copper and iron veins ex-. 
posed. on the surface of land induc- 
ing a surmise that they were more 
or less certain indicia of the pres- 
ence of valuable copper deposits in 
underlying but unexplored forma- 


‘tions of limestone are insnfficient. 


to impute a fraudulent intent to. 


eral lands under. selections made 
thereof under its grant of non- 


mineral lands ---+--+----=----~-- oe 
"Mineral Leasing Act. | 


—.. See 


Mineral. Lands; 
Claim. . 
ihe ‘Considering the circumstances : 


that led to the enactment of sec- 


tion 23 of the General Leasing 


~ 183. 


| ” Febtuary 25, 1920 (41 Stat. (437), 
related to the character of the de- — 


183 -|- 


‘the State to acquire valuable min-- « 


Mining - 


the expr essions 
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Act’ ‘(see ‘41 ‘Stat. 448) as: 5 disclosed.” | 
in the proceedings’ before’ the’ Pape” - 
lic Lands ‘Committees of Congress,‘ 
by the phrase in that section read- ~~ 
ing “dissolved in and soluble in 


water ‘and. accumulated by concen-"" 
tration’ 7 was meant natural evap: - 


oration residues dissolved: in. and 


accumulated. by surface or ‘ground- os 


2, As used in: sections 13 and 


i water drainage in. the form- of * 
brines aud later erystallized_____> 


188 


14 of the Mineral Leasing Act of © -: 
February 25, 1920 (81 Stat. 437), - 


- compact ” 
“reasonably ‘compact ” 
squares, so ‘that, to be 
pact ”’,. the: selection of primary 


-and 
_ relate to 
_ 6h com- — : 


lease acreage must ‘be in the form . . 


of a square wherever possible, and 


where that is not possible, a rec-~ — 
tangle or approximate rectangle . 


approaching as nearly as possible. * 


a square in dimensions: ‘would .con-" — . 
888 - 


form to the Statutory requirement 


3.°‘Where the land embraced in _ 


2 permit is composed of. two. or ° 


more. incontiguous tracts, the per- 


mittee should be required first to.**- 


choose the tract from which acre- 


age for primary lease is desired, 
-and-he should be required. to make . 
his entire | selection: for a lease, , 
the 
When. the area of. 


insofar’ "as ‘possible, ~ from 
cbosen tract. 


the chosen tract is ‘exhausted the 


permittee should: be. requir ed to se- 


lect ‘any ‘additional — “acreage to- 


which he is entitled from the per-.. | 
mitted: tract nearest thereto, tak- 


ing first the portion. thereof near- aie 


est to the fitgst chosen tract. If ~~ 


the permittee is entitled to lease 
for additional acreage after two 
‘tracts have been exhausted, he 
should be required to select such 


additional acreage from the tract 


second nearest to the first chosen _ 
tract, then - from the tract third 
and 80: ‘forth.--------~ 


near est, 


Mining Claim. 


See. Homestead, 6-10. 
Generally. 
1. Instructions of July 21, 1932, 


in regard :to mining: claims on - 
the public domain cae NOH, 


1278) ~o-- se ny i lh ng SO en ga . 
2, An :application for a- -home- 


stead entry which excludes an al- 


338 


134 


Jeged mining claim from a.legal._ 


subdivision : -and. requests a segre-_ 


gation survey without disclosing a 
basis for: the wegresation is merely 


Mining Claim—Continued. 
Generally——Continued. : 


an application for i 
tions of the ‘subdivision, 


“4 
ee 


-incapa- 


indefinite ‘frac- 


- INDEX 


Ey | Page. 


ble of: definition « ‘in areal: extent: - 


-and-location, and. is not subject — 
—. to sp Aisi nboener ence nrc - 


3. A requested exclusion of 


-. mining .claim from a- ode le 


'. ing homestead entry is-an admis- — 


sion by the entryman of its pres-. gf 


ent existence, but not necessarily - 
_ . of its validity. 22.2. = Bee es Se 
' 4. The allowance of an applica- 
tion for a stock-raising homestead — 


a entry, in which the applicant re- 


quests the exclusion of an unsegre- — 
gated mining claim, upon condition . 


' that patent. would not issue until 


a segregation survey should be 


made and final certificate con- 


formed thereto, is without author- ... 


ity of law and has no legal effect_ 


5. If a mineral claimant brings — 


a contest against a regularly al- 


. lowed . homestead entry and uses. 


an official mineral survey. of his 


claim as. evidence of. the existence — ” 


of conflict, the survey is Not con- . 


clusive as to the location. of his 


claim and the entryman has the _ 


right to impeach it in. the Land 
Department, if. not made in ac- 


cordance with the law and regula-_ 


tions. or if. it is fraudulent or er- 


roneous.—. 4 sen | 
6. The. allowance. of a mineral 


entry for. land embraced witbin a. : 


stock-raising ‘homestead. 
though the latter may be voidable, 


is contrary to well settled rules, - 


entry, =e 


and it is unnécessary-to disregard 


them in order that the mineral 


claimant -may. bring. a- contest to. 


an issue against: the stock-raising 


7. The fact that the records of 
the: Land Department. show that a 


tract of public land is free from 
‘elaim of any kind is not _conclu-~- 
Sive that the land has not been. 


4§ 


_ validly. appropriated | ‘under | the i 


mining laws_._—----~___.____.-__- 


47 


8. A valid mining location, so — 


long as it is maintained in. accord- 


ance. with the mining’ law, gegre- 


gates the land therein from: the. 
public domain and confers an ex- 


- elusive. POSSeSSOL'Y : Tight upon the . 
locator EE eee aa ee ENT ae ae 


47 


9. When a homestead entry. is: - 


allowed upon the faith of an affi- | 
_davit by the homesteader that the . 


land is not occupied or appropri- 
ated under the mining laws,. the 


burden of proof will be upon.one . 


‘Mining Claim—Continued. 


a 


- disclaims 
“ground within. . 
~ claims insofar as they overlap 
his entry, and asks for the exclu- . 


47 _ gion of the same from. his entry... .. 


_ residues, dissolved in and accumu- — 
lated by 


Generally—Continued.. 


— 


ae ‘Page 


claiming adversely: “under ree 
leged mining location to show that“: 


the -entry® was‘ ‘not rightfully al- 


IG WE Ho see ees 


10. Where the. homestead entry- . 
man, in his answer to a contest, © 
any. interest. in the . 
mining 


certain . 


AT. 


to the extent of conflict, but ques-. -- 


-. tions: the extent of conflict al- 
leged, the mineral contestant .is 


relieved of the burden of proving. 


the validity of his claim, leaving 


only. the question -of- the extent © 


of conflict. to be litigated_-.-__.. 
ii. Where the plat and field 
notes of a mineral survey, of which 


the Land Department takes official 


notice, prima facie establish a 


conflict between a mining claim. 
and .a homestead entry, such evi- » 
dence will be regarded as conclu- 
sive unless successfully impeached. - 


12. Applications and proofs of 
a homestead entryman are ew 
parte, not adversary, and if he 


misrepresents the facts which it . 
_ is his duty to disclose, and obtains 


_ 48 


48 


a patent based thereon, when there | 


was a preexisting valid mining lo- | 


cation on the ground, he may be 


13. Where. expert opinion -evi- 
dence conflicts as. to whether the 


declared . a trustee for the. benefit. — | 
of the locator ‘at the suit of the 
| ESA 2-1 eee NOU a ee ER aN PO OM Ck 


% 47 


deposits of sodium borates in ques: _ 


were natural evaporation 
surface ground-water 
drainage or were hot springs prod- 
ucts of fumarolic type, and such 
Opinions are no more than theory 
and assumption and no way 


- proved, if the adoption by the De- | 
- partment.of the more plausible and - 


probable theory would run counter 
to the conclusion of eminent sci- 


entists on a highly technical ques-. 


tion, and. subject a mining claim- 


ant to the probable loss of all ben-— 


efits from his. explorations and 


development at.large cost made on. 


the faith of an opposing theory, 


the Department will adopt the lat-~— 


ter theory - in disposing . 


14, An ‘agricultural application 


of the 3 


1s 


for a fractional part of a legal — 


_ subdivision of land classified as 
agricultural will not. be. allowed. 


644 , 
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INDEX 
Minis Claim—Continued. Page | Mining Claim—Continued. Page | 
Generally—Continued. _ Generally—Continued. Bie | 
where the remaining ae is cov- 17144. One who is: granted — 
‘ered: by a surveyed mining claim mission to drill a. test well. under 
‘for which.no application for pat- the provisions. of section 13 of the . 
rent has been filed, unless the agri- Oil and Gas Leasing Act, who does 
‘cultural applicant submits a satis-. “. not at the time disclose that he is 
_ {factory -afiidavit, corroborated by a claimant under the placer mining —— 
itwo ‘witnesses, ‘showing that the laws, is-estopped from afterwards. ~~ 
Yand within the’ mining location is making. such ‘claim__----_------- . 166 
“jn fact mineral in character, or ._ Annual ‘Assessment Work. | 
he | 
following an. adjudication that the «. de Tedtencdons: Bt May: 25, | 
‘mining claim was valid from the 
\ 19383,. suspending annual assess- . 
‘evidence adduced ina contest pro-. | wae a 
a, ment work on ‘mining claims. 
‘ceeding between the. agricultural» ae Se 
(Circular No. 1300)-----.-__---- — 215 
and mineral claimant, ast: pre- 
je Me “19. Instructions of. May o4. 
scribed in sections 101, 105-108, 
ecw : 1934, regarding suspending. annual 
of the General Mining Regulations. 228 - : 
a Se ne assessment work on mining claims ; 
15. Where, fcellowing contest 
: se eo : : act of May. 15, 1934, (Circular. 
‘duly allowed, an entryman. with No. 1325) | 482 
notice of such contest does not ee pg apt theee eee ‘ 
meet and respond to its allega- Coowners. | 
tions, but relinquishes to. the 20, A coowner who relocated a 
United States, such action must . mining claim, whether with’ the 
be taken as a confession of the acquiescence of the other coowners: 
truth of the charges, and the con-— or not, does so in derogation and 
testant is under no burden to — | not im affirmance of his own’ pre-. 
prove such facts as would entitle — _ vious estate in the prior location, | 
his opponent to a segregation sur- and will not be permitted to in- — 
vey; ca as between we Govern- clude in his estimate of the value 
there: is no presdmation that the condition precedent to patent any — 
mining claim is valid__+--_-____-~ _ 228 ) ~— of the labor done or improvements 
_. 16.: While the existence of. yall a: made by the original location--_. 62 
able timber on a mining claim, 21. The fiduciary relationship 
though in a national forest, in no between cotenants of a. mining 
way qualifies the locator’s rights — claim is not terminated by the | 
_ under the mining law if he has a: relocation of the claim by one co- 
' valid claim, it isa proper element owner unless there has been an 
for consideration in determining abandonment, or, by yreason of 
the weight and credibility to be at- _ laches, the relocation has become 
tached to the testimony in deter-_ immune from attack by the ad- 
mining the character of the land; verse possession law of the State 
‘and the fact that the tract con- in which the claim is situated 
tains some valuable timber and _ 22, While a relocation of a min-— 
timber that will grow into value, ‘ing claim made for the purpose 
supplies an additional reason for of closing out coowners is ques- 
clear and. convincing evidence that Se ae safer procedure be- 
: r 
the land is valuable for mineral | ing by torfeiture under the mining ._- 
F . statute, yet it is valid at law, 
before ‘title should pass from the —_. 
United Stat oe | 306 subject, however, to the equities 
ave asus cama me Ren inarE . of the cotenants_.-.------______ 62. 
17. Failure to record a 1 notice of * : : ; 
desire to hold an oil shale placer Discovery. | 
mining claim in accordance with § ~ 23. The mere making within a - 
‘the proevisious of ‘the “act ‘of May period :of: several years geophysical 
18, 1933 (48 Stat. 72), does not, examinations to . determine the 
4pso facto, work a forfeiture, but fe nts ie as Be ae aed 
it. is necessary, in’ order to termi- Chr dE aeeh vor wy aen ogee as ee is 
. gerted, and endeavors to induce oil 
‘nate tbe. claim, following failure inert as 
Ta wooo! ith th I i . - companies to employ. their finan- 
- i. Diy es e legal require- - cial resources in drilling further 
ments, ‘that.there be on behalf of - test -wells' on the claims, do not. 
the United. States at least some - constitute diligent prosecution of © 
form..of challenge of the. valid * work: within the. meaning of the a 
existence -of the plats: 25 5 244 Mande 18 WA tes ioe oi ee * “166 


Mining ae nena 
a ‘Discovery—Continued. | 


24, In support. of. an application ag, eee 
_ for mineral patent to two oil - 


placer claims, the “evidence 


INDEX. 


 Page- 


showed the drilling. of three wells 


from 1916 to 1923 to stratums of | 
sand in which showings of ‘consid-. 


erable gas and water were en- 
countered, but as to which no. 
_ tests of production were made and . — 
the wells were abandoned and all 


drilling discontinued | until. 1930, 


when the mineral claimants, under a 
‘provisions of the leasing act of _— 
February 25,.1920, obtained per- | 


mission to drill a test well to 


deeper sands, in which oil and gas" 


in commercal quantities were en-. 


countered. ‘Held, 
eral claimants did not rely upon 
the . alleged . discoveries in. the 
three wells ‘first mentioned, but 


That the min- 


realized - the need of further beste : ; * 
and accordingly drilled to. deeper 


sands, and that: the placer loca- 


tions were invalid for. lack of dis- 
COyely 2222252585) SPAS PL pee Pe . 


In the proof. required in 


24%, 


601 | 


oil and: gas. claims, geologic infer- 


ences cannot be allowed to prevail | 
over the results. of actual-tests © 
made of the sand peuetrated___.— os 


Location. . . 
See 25- 85, ‘infra, Sat ee 


Lode or Placer. 


(25. A: deposit of. high . edletum’ "' 
content, especially valuable for the 
burning of lime and the manufac-.. 
ture of Portland cemeut, that ex- *_ 


Ists in lode form with well- defined — 


Walls and in such quantity. . and 
situation as. to render it economi- 


cally practical to mine and deyote 


to commercial uses, is. subject to. 
location as a lode or vein under oe e 
80 | 


the mining Jaw-------. ee eee ant 


26. The test to be applied to . 


astennina, how mineral deposits — 


should. be secured under the min- | 


_ing law is the form and character... 


of the deposits, that is, if they. 


are in.veins or lodes in rock in. 
- place they must. be located. as lode. 


claims, 


but if they ave loose or. 
scattered . throughout : the ground: 


they are then subject to location Le 


only under the placer mining laws. 


Webb v. American Asphaltum. Com-. ie 
OB Yak : 


pany (157 Fed. 


27. Where: ‘deposits | of eoleman- 


ite ‘and ulexite: have. been located | 
upon reliance upon a. - 


_ as placer | 


practice in - the Land Department ae 


Mining Claim—Continued. 


_ assailed 


‘support thereof, | 
hearing. called, consisted. of little ‘3 
More ‘than the finding, of ‘a 


166 | 


80 





Lode or Placer—Continued. 


_ to permit the patenting of lands - 

’ containing such minerals solely as” 
‘placer locations, the placer claim-: © 
ants: should not: lave: their rights — 

le «deposits. ~ 


‘because. the 


might more appropriately | be 


deemed lode in form: and charac- 


28. Sand and gravel which can > 


be extracted, removed, and. mar- 


645 


Page 


keted at a profit, obtained from | 


mineral ” patent, 
adduced 


fine colors of sold. and. some bhiclk 


sund in soil and disintegrated bed- 
rock on slopes and high lands, and 


‘land that has been duly located as — 
a placer claim, may be disposed of | 
for use not only. on Federal aid= 
highways but for. other lawful puss Be os 
oY 
29. In an ‘application for placer Ee 
the. evidence in 
at a” 


few 


the principal witness for the appli- - oe 
cant admitted- that 89 pans from. _ 


15 holes on the land showed only: 


a fraction of a cent iD ‘gold per 


.  eubie yard. Held, That this show- 
ing does not. justify. the conclu- | 
_ sion that there are valuable depos-— 
its of miner.) upon the surface of 
_ the claim, within. the purview ‘of - 

the statute-_-~- ERNE sis eA Ne 
fo is well settled that a3, ae tes 

-+ placer discovery will not. sustain 
- a lode: location, nor a lode discov- 
ery sustain a placer location, and. 
-- @ fortiori, a mere possibility of. a 
lode discovery will not sustain a. 


' 80. It. 


placer sana eee oes 


_ mining laws of the United States_ 
32. The statute is. silent as to. 


306. 


806 


. Mill Site. © - 
31.. A mill site appurtenant to’: a 
lode is a “location”. under the: . 


| 252 


the manner of locating mill sites,. 


but it is not unreasonable to sup- 


pose that a location. thereof should 


be made substantially as in the 


case of a mineral: claim ; and this 2 

is “recognized as the usual prac- 
tice in the Department and in the oo 
“POOUT ES es snk Bee 
the execution nae 
posting of a notice of location of _ ~ 
a mill site is necessary to the in- 
ception of a right thereto under — 
of the. 


_ 83.. Neither 


the ‘Mmineral-land laws the 
United States, it being sufficient 


that the land embraced within the. — 
mill site is used in good faith in 


255 


646. 


Mining Claim—Continued.. 
_ Mill Site—Continued., 


conrection with. tona fide mining. 
and milling purposes, coupled. with | 
a bona fide attempt to survey it. — 
and mark its. boundaries-__-____ . 


INDEX | 


Page 


34,. Mill. sites come. within the 


prohibitions of the act of May 27, -- 
forbid-. 


1908 (35. Stat. 317, 365), 


: ding further location of claims un-. . = 


der the mineral-land. laws of the 


_.United States in. Mount Rainier | | 


- National. Park, but excepting from 7 
rights. theretofore — 
. acquired: in good. faith. under said . 

. mineral-land (AWS Seon eee 


this inhibition 


35. Where a mining company, in 


_: good faith, made use of land with- 
in the 


Mount Rainier . National 


Park for a mill site in connection 7 


‘with bona fide mining operations 


and was prevented from surveying. 


and marking its boundaries by 
agents of the United States, prior 
to the passage of the act. of May 
27, 1908, it. acquired a right, under 


_ the proviso to. said act and the . 
_/-anineral- land Jaws of. ‘the United 

“" Staites, to ‘the land as a mill site 
Claim, the act of May 27, 1908, . 
while fovbidding future location of | 
_ mining . elaims within . the park. 


area, excepting from. this inhibi- 
tion. vights theretofore acquired 
in good faith under the minerai- 


, land laws of the United States___ 


Marketability. 


36. In the solution of the ques- ae 


tion whether 


lands containing a 
_ given mineral substance are sub- 


ject to location and pur chase un: _. 


: der the mining laws, the test is 
the marketability of the product, 


_ which test has been consistently. 
applied by the e0urts....524 Sika at 


- Sand’ and Gravel. 


See Highways, Federal Aid. 
87. No. logical — reason. ‘appears 


for discriminating between depos-. 
its of sand and gravel, if market- : 
able at a profit, and other. low- 
grade deposits of wide distribution, 7 


used ‘for practically the Same or 


. similar. purposes, whieh. meet. this. a 


; test a ee ee 


— 38..Sand and. gravel which can 
removed, and War- | 


be. extracted, 
keted at a. ‘profit, obtained from 
land that has. been. duly located 
as 4. placer. claim, may be dis- 


. “posed. of for use not only on Fed- 


eral aid highways but. for other 


jawful . DURRORES Saar anges | 


294. 


tion and maintenance of . 
within. national parks__—__= ee: 


— with 


294 | 





‘Discatorianm ‘Act, | April | Be 1932, 


See Reclamation, 


“Mount McKinley National Park. i 


Page 


1, The act of June 30, 1932 (47. 


Stat. 446), _contains No express 


provision under which transfer of 


any of the funds. ‘appropriated for 
the Alaska Road Commission may 


be made to the appropriation for 


national park roads. within, a na- 
tional ‘park. Se ES ote 2 eet cia 


appropriation - for the 


eee | 
2... From the terms of the act. of ‘ 

February 17, 1933. (47 Stat. 820), 

making 


Alaska Road ‘Commission for the = 


fiscal year 1934, it’ is. ‘Clear that 


no portion of. the funds thereby 


Inade available may be used for . 


maintenance . work on a road 
within a national park in Alaska, 
since such funds are required to 


be expended under the provisions 


. of the act of June 30, 19382 (47 — 
~ Stat. 446), ‘the terms of which are’ ~ 


not. intended to apply to roads 


within national parks, nor to re- 


late to the use of appropriations —_ 


‘specifically made for the construe: 


Toads : 


211 


8. The projects’ of the ee 


_ Road’ Commission and the roads_ 
and trails in national parks are 
classes - 


included in the general 
enumerated as “ public works” in 


the act of March 20, 1983 (48 °° 
Stat. 8), continuing in force sec- 


proved June 30, 1932 (47 Stat., 


tion 817 of the Economy Act, ap- — 


382, 411), which section provided, ‘- aan 


“not to exceed 12 per centum of 


any appropriation for an execu- 
tive ‘ department wR may be — 
transferred, .with the approval 


of the Director of the Budget, to - 
_ any other appropriation 
under the same department, to be 
- used for publie works.” 


* tok 


islation would seem to supply. 
authorization for transfer to the 


appropriation for roads. and trails . 
in national parks some portion of 


the sum appropriated for the De- 


partment of the Interior for the 
fiscal year 1934____. bette es | 


“Mount: Rainiex | National Park, 


See Mining Claim, 34, 


N ational Forests. 


See National onuments, ‘1. 


certain qualifications, that 


“Such leg-— 


211 


1, Instructions of May 4, 1933, ft 


“mining locations in Prescott Na- 


tional Forest (Circular No, 1298) . = 


207 


National Forests—Continued. _ 


national forests ‘inde. the -terms: 


peas 


of the act of March 20, 1922 (42. >, 
Stat. 465), as, ‘amended by the act , 
of February. 28, (1925 (48 Stat. ae 


1090), 


a velinguishment- to the . 


‘United States under the provisions a 


_.of the ‘act of June 4, 1897 (30 


“Stat. 36), with no “application for 


other lands in lieu ‘thereof, leaves — im 
“incomplete. and” 
. does. not’ pass clear and complete . 


the - transaction. 


title to the base lands to. the ~ 


United ° ‘States, equitable. 


| | yights” 
therein remaining in- the /profferer- .. 


+ < 36 


3. Before the United States. will . | 


. consummate an exchange ‘of lands 

it must be _ 
fully satisfied as to the title to © 
the land relinquished, and accord-_ 
ingly will require that the. ab- 


in na tional - forests, 


-stract of title submitted be ex. oF 
tended,. where necessary, to show | 


good title at date of acceptance 


86 


National Industrial Recovery. 5 eee 


See Government Contracts; 
‘Homesteads, subtitle — “ Subsist- - 
ence **; ‘National. Parks; Buildings 


and “ Reservattonis ¢ 
Administration. — 


| National Monunients. 


‘Public | Works 


‘See National Parks, Buildings, a 


anil Reservations. 
1. Executive . Orders 'No.- 
(dated June 10, 1933, 


ae < 
effective. 


60 days later), issued -under au-- . : 


thority ofthe act: of March. 3,.- 
a which, - 
transferred . 


1983 (47 Stat. 1489), 
among. other things, 
administration of national monu- 


- ments located in national. forests Pai, 


from the Department ‘of Agricul- 


~ sture to. the Office of National . 
Parks, Buildings .and-Reservations, - 


contained. the proviso, “ except 


that where. deemed. desirable there 
May be ecuded PORE this. pro-- 
*. Teservation 
which is ae eae aga 
facility in the work of a particular. 


vision any *  *#. 


agency.” - Held, That. in the ab- 


sence of | any. action. taken: regard- 


ing this. proviso during. the ‘60- 
--day period following June 10, 


1933, the order became effective on. 


August 10, 1933, and the status of 


«this agency and. others. within the — 


scope of the order became crystal- 
lized, 


so that. subsequent: changes 


could be . effected ‘only ~ : throagh 


further” ‘action. ‘by the President - 
or Congress-——---------—---- 2 j 


; .as such, 


and Reservations, for 


- Bederal . 


“National Parks, Buildings, and 


Reservations: : | 


See National Monuments, Ee ae 


a : Generally. . 


1. The Secretary. of the Interior we i? 


Office of National Parks, Buildings, 


is without -authority: to. + : 
approve and make effective plans 
submitted by the Director of the’ ~~ 


-ehanging.. ~ 


the hours of labor from: 30 to:40° 2 


per week, 
Parks, -° 


>: upon: work in :‘National. -- 
! within the scope of the... 
Federal Dmergency Administration. : 
of Public. Works, ‘his authority. in. =. 
this connection . heing «that - con- 


ferred. upon him. as -head. of. the | 


-Emergency “Administra- eg Be 
tion of Public Works. 


- 328 
2. Nothing in the: National an “43 


dustrial Recovery Act or the regu- - 


forbids’ payment by 


funds. 


-latidns adopted to. give it effect. . - 

; Government . 
.é€heck. for work performed. with. 

7 ‘granted’ by the Federal . 

i Bmergency Administration of Pub-. © © 


lic Works; but where, owing to. -: 


difficulties in the way..of. cashing... = | 
checks,. sucli method of: payment . 


would work. a. hardship, ‘the pure ©.) 


pose of. the. regulations: : would. 


Seem to require paymeiies -in® ‘cash 


Carlsbad Caverns. ee a 


+328 


ie By the tenad ofthe aeb-ofe” 4 
August 1, 1888 (25 Stat. 357); the. . 


Sanction of Congress is: necessary. 
to a purchase of land or its con-— 
part of the: 
United: States,- and that body has - 


demnation on the 


not authorized the Secretary of .. 


' the Interior. to thus acquire prop- | | 

erty in connection. with the water - © 
system of the Carlsbad Caverns mo 
Navona): Park cos o. ece A in ; 
4, Under.-the provisions’ of... Sete ae ls 
.tion. 203 of the.National. Indus- -- 
trial Recovery Act, the Adminis-'-. - 


282 


trator of Public Works, or such 


. _ other agency as the President may Sha 


designate or create,-is vested with ~ - 
authority. to acquire by purchase =~ 


. .or the exercise of eminent domain. 
'- veal or personal property in con- 
nection with the construction of: 
‘any project coming within the pur-’. 


view of the Federal Emergency: 


Public 


Works Administration: ~~ 


Held, that in the exercise of: this soe, 


authority, 


the Administrator of = = 


Public Works: is authorized to ac.” wi 
quire private. property and a right- Beas hd 


of-way in connection with thé wa- 


ter system of the: Carlsbad Cav-- 
erns National Park, in‘the absence | 


-oENDEX 


Gis 


| National Parks, Buildings, and. : be ‘National Parks, Buildings, aud: 


-Reservations—Continued. — 
Carlsbad Cayerns—Continued. 


of some other agency designated 
by the President under the Nation- 
al Industrial Recovery Act. <2. 


prior .ta advertisement, that the 
work .is- remote and inaccessible; 


282 | 


and this regulation vests pig e 


ity in the State Engineer .(P...W 


A.) for- determining. whether: 40. . - 


hours shall constitute a weelk’s 





2 Reservations—Continued. 
. Employees ;. Park Police—Con. 


“work | on “any designated project... 

with authority lodged in the Fed- & 
eral Emergency | Administration. of 
Public Works. to modify such | Tegu- 


that force .-----.~~- ea n-- =H. 


Injury to Property. ; ; 
‘See. Claim. for. Damage, 1. 


Donations. 7 iG | lation; is SANE EE MOAN Steen ee gat 
5. In view of the provisions cae 9. To be legally atecdae: a 
_ the act of March 5, 1917 (39 Stat. change: from or waiver of .the _ 
1106); forbidding, under: penalty, statutory 30-hour work week pre-_ 
the receipt by any Federal officer scribed by the National industrial 
or employee of any salary in.con- » Recovery Act and the Federal . 
nection with his services as such _ Emergency Administration of Pub- 
officer. or employee from any source lic Works, as applied. to national 
other than the United States Gov- parks, ‘must be authorized by offi- 
ernment, except'as may be contrib- - _ @ials- of the latter organization 
uted -out of the treasury of a. ~ or the State Engineer (P. W. A.), | 
- State, county, or municipality, the | in such persons residing the duty ee. 
National Park Service is without | of detérmining whether it is im- 
authority to accept: a donation of . practicable or infeasible to do the 
money conditioned upon its appli- . work required on ‘the 30-hour week: a 
cation to the clery of one of sic . basis 6% to substitute therefor the ~~ - 
@mployees.12 sacs sok oes -» 497 40-hour week authorized in Cireu- ~~ 
6. In accordance with well es- =. lar No. 1 and the rules and regu- 
tablished principles of statutory latious approved August’9, 1933:.  328- 
construction,: the act of June 5, 10. No. statutory authority exists .. 
1920, permitting donations in aid: for the: imposition of fines upon |. 
of national parks, and the act of. members.of the United States Park: . 
Mareh 5, 1917, forbidding Wederal | Police who violate the, park regu- . 
employees: - receiving: other than — lations imposed to govern their 
Government .jsalary. for. Federal ... - conduct, and no particular regu- 3% 
services, should both be given op- lations are prescribed, violation of. .::.-~ 
eration, the two acts not being un- which shall constitute a punish- a, 
avoidably incompatible, and repeal _. able offense 2-2 ~ 302 | 
by implication not: being - ‘favored im & 11..The ‘charge and ‘control’ 
in laws 2~-—-2-.-2----~-. poe 497 of the park’ police ‘authorized by «= 
7 ‘-' the: Executive ‘order of June 10,.-°- | 
Employees ; Park Police. ae - 1983,- to: give effect to the act of 
See. Wages and Hours of. Labor, Si March 38, 1933 -(47 Stat. 1517), 
4, O&:. - includés the power of appointment, ae 
es © The ender of “flies Secretary. ‘of: with’ its. incident, the power: of - 
the Interior of August 28, 1938 suspension and removal, but does 
requiring that all. work performed oe en: not include thé power to fine, such © 
_with funds granted by the Federal © power not being incident to the 
- Emergency Administration of. Pub- power of appointment--__---_--. 302: 
lic Works. shall be subject to the 12..The ordinary and reasonable =~ 
labor . policies and wage -require- © interpretation of the act of July 
ments prescribed by. said: organiza- 1, 1898 (30: Stat. 570); makes it 
tion, embraces’ work..performed. in. | one relating ‘tothe. admission of 
national parks, whether under con-: . ~ the public to park grounds, ° their ~ 
tract or by the Government’ gown: | conduct therein, and the extent of | 
PONCE Speier . B27. supervision- over such grounds in ~ 
8. By- ‘subsection ‘(b) of section .. that connection, and not to polie- =. 
3, Article. II, Circular No. 1, ‘it is” ing. -It supplies no warrant for 
provided: :that, if work is located assessing fines against the mem-— 
at points remote and. inaceessible, bers of:the park police force for 
40 hours’ work ‘in.one..week shall. -- offenses -aZninst the -regulatieniy. “°° 
be permitted after it is determined. peculiar to them. as members of ~~ . | 
by the State Engineer’ (P.-W. A.), -~ 302 


. 13. An employee of the United. 


States, in the course of employ- 


ment for and on behalf of the — 


National Parks, Buildings, and 


Reservation s—Continued. | 
Injury to Property—Continued. 


INDEX 
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United States,. ‘negligently aes: 
injury to the automobile of a pri- ... 


o vate citizen lawfully in the Platt 
age. amounting to $8.45. 


under 


claims for ' personal’ injury, - 


~ December = 28, 1922. 


- National Park, Oklahoma, -the. dam- 
Held, 
That a claim for. this’ amount, ' 
the ‘circumstances. shown, - 
comes: within the scope of the act — 
of December 28, 1922...-._-.-_ - 

14; The scope of the act of De ~ ee 
_.cember 28, 1922, does-not’embrace =: 
but 
only claims for damage to or loss: 
sof privately. ‘owned property_-.— © 

15. By the terms of the act of © 
“(42° Stat. * | 


_ 1066), the head of an Bxécutive ~~ 
«Department “of the United States ~~ 


Government, acting | on its behalf, beste 
“consider; ‘ascer- ~*~ 
-adjust,: and: -determine any 


is authorized to 
tain; 


claim accruing-after April 6,.1917,. ~~ 


on account of damages.to. or: loss. © 


‘of privately owned :property,: where. -_ 
the amount of the claim. does not... 


“exceed $1,000, caused by the negli-. ~~ 
gence of any. officer..or employee — 
of the Government: acting within’ — 
the scope of his employment”; -— 
the amount found due to be cer-' - 
tified to Congress as a legal claim. 
for payment, but no.claim to be 
considered. unless presented within: - 
one year. from: the date: of its --. 
BCCrals Sek ee : 
16. An employee :of :the United | 


States, in the course of: employ--. - 


ment. for:'and ‘on behalf. of the ~ 
_ United States, negligently caused. . 
injury to the. private automobile: 
of a private citizen lawfully upon ° 
the. damage > 


the public. highway, 


samounting to $275.76, to cover. |: 


Tepairs. 


Held, That:-a. claim for :-- 
' this amount, under the. circum-. 


‘stances shown, comes within the -:: 


scope: of. the act: of Daten 28, 

ae ited aR 2s . 
. Under the terms: of the act. 

of pide 28, 1922 (42: Stat. 

1066), an injury: is compensable 

* conly.if it was caused by the. negli-. 


gence of an officer or employee of 


‘the United States while acting 


within the RCORE of his. employ- . 


18. In order to warrant. a re-, 


847 


“covery of damages under the act 


of December 28, 1922, it must be 
-established that there 


was a.) 


- breach of duty. which was the effi-. Bae 
’ cient. cause of the. accident mele 


287 


287 


Parks, 


. property . which, 
300 | 


-recorded, . 


” Reservations—Continued. 
Injury to Property—Continued. 


ant himself did’ not. neglect © any 
duty which, » 


if performed, would . 
have prevented the accident_____. 


649 | 


‘N ational Parks, Buildings, audi: 


Page 7 


ing in damage, and that the claim- - 


B48 


19. A motorist ‘following an- 


other vehicle. ‘along ‘the highway - 


must. ‘keep’ his automobile- under © 
such’ control -and at such’ a’ dis- © 


the. ‘exigencies. ‘of ordinary travel. 


, Office: of. oS 


See National iiianeite: a 


tance behind “the leading vehicle ©» 
as will enable: him to cope with 


‘348 


20. The act of March 1, 1919 ae a 


(40. Stat. 1269), in express terms _ 


gives to the Public. Buildings Com- * 


mission control of the allotment - 


of space. in. buildings leased. by the : 


- United ‘States as well as in ‘pub- 


licly owhed buildings, and’ by Tex-_ He 


ecutive. ‘Older 


No, 6166, promul- - 
gated June’ 10; 1933, all functions ... 


of this Commission - Were | trans-_ zi 


Buildings” 


21. -The Director. 
Parks, Buildings . 


der of June 10, 1933, succeeds . to 


the authority originally conferred. 


ferred’ to the Office. of National” os 
and “Reserva- a4 
ONS a a ee ms 
of. National ~ 
and. Reserva- 
tions, ‘by virtue. of. authority con- 
ferred | upon. ‘him ‘by. Hxecutive or- 


by Congress upon the commission- 


ers’ empowered. to sell and convey 


of the. ‘United ‘States. Ais. concerned, . 


‘lots of the Government.in the Dis-. . 
trict of Columbia, insofar as au-. . 
thority | to convey - title on behalf i 


- including execution of a. quitclaim._ a 
WCCd so ees eee See ee 


819° 


22. Request. having been made — 
by the ostensibly . proper parties, -. 


|. ..the United States, by duly consti- 
‘tuted agent, is warranted in exe- 


cuting a quitclaim deed to real ce 


in 1794, with. 
good title thereto, it - ‘sold. to pri- | 
_ vate parties, through its commis- 


sioners empowered to. do so, cand. os 


was. paid in. full, the deed, if .exe- 


cuted and. delivered, never being . 


the property statiding 
Raker Act. 


23. The. ‘authority . 
upon the Secretary ‘of | the ‘Inte- 


leaving record title to... — 
‘in the 
name of the United: States 2s. ‘ 


319 


conferred a 


rior by section 4 of the act’ of Dé- 


cember 19, 19138, commonly . called 


the Raker Act, requiring his ap- 
proval of plans and « specifications an ‘ 


oa 


"National Parks, Buildings, and 
Reservations—Continued. . 
Raker Act—Continued. pane | 
in connection with the proposed 


construction of reservoirs, dams, | 
_ Dower plants, and kindred struc- . 


tures -of permanent character: in. 


national parks in the State. of 


California, does not include au- 


“INDEX 


‘Page “N ew ‘Mexico-—Continued, 


thority to attach to the procedural. _. . 
permit a condition ‘that. electric. 


power developed at a. dam site. 
-within the park shall, upon de- 


"mand, be made available to the 
Government, at cost, for us@ in — 
~ such. PAT Enna ia - 


Yosemite. - 
24, The basis aiid extent of the 


jurisdiction of the United States. 
Government over privately owned . a, Se 
lands within - the Yosemite Na-. |. 


tional -Park.are established by the 
act of" October 1, 1890 (26 Stat. ta 
act of. February As: 1905 oh 


651) ; 


(83 Stat. 702); act of June 2, - 


1920 (41 Stat. 731) ; California a 
Laws of 1919,. chapter 51. == 


25. The power’ of policing: pri- 


“*vately owned lands within the ex- | 


483-4 


terior boundaries of the. ‘Yosemite : 


National Park is incident. to the © 


cession’ of exclusive jurisdiction 


over ‘said lands made to the Fed- 


eral. Government by the State of 


California, no exception as. to ju- 


risdiction over privately owned | 
_ £83.) ° 
26. Under the act. of June 2,0 | 


lands being made in said. cession... 


1920, (41, Stat.°731), and regula- 


tions issued ‘pursuant. . thereto, 


there are provisions for proper con- 


trol of unsanitary ‘conditions, dis- 
~~ “orderly” eonduct,’ the carrying of 


firearms, keeping of domestic ani- a 


mals; ete., on. privately owned 
dand | in. Yosemite National Park_ 


Navigable Waters. a8 


“483 


See ‘Arkansas River Islands ; Ri- : p 


parian Rights, 3. 


Negligence. ea, 
See Claim for Damage ; National s 
Parks, Buildings, and dated s 
tions,. 18-19. cae vate 


‘Newell,. South. ‘Dakota, as. age, - 
1. Regulations of November 20,- - 


1933, governing sale of lots within. . 


ae Fourche. Project . (Circular sae. 


0, 1815) anna ne nnn 


New Mexico. Can 


See ‘Sehoot ‘Lands; Timber and. 


-Pimber ‘Sale, 1, 4. 


597° . 


- lating‘ thereto ; 


'. the . 





1. Instructions. of April 1, 1988, J 
exchange of lands in New Mexico | 
under Act of June 15, 1926 (Cire 


cular No. 1295) --~- ear ----- 


Nonniineral Lands. | 
‘See. Timber and Dimber. Sale, 3.. 


“Page 


1. Copper and iron veins ex-. - 
posed on the surface. of land. ‘ine 


presence of valuable copper deposits 
._ in underlying but unexplored for~- 
mations of limestone are. insuffi- 


-cient to impute.a fraudulent intent 


. ducing a ‘surmise that they were :._ 
More or less certain indicia of the... 


to the State to acquire valuable- . 


AQD. 


-mineral. lands -under selections _ 
made thereof under its grant of | 
nonmineral MONO aati te oneal _ 


N ortherit Pacific Land Grants. ae 
1. Under section: 9:of*the act. 


of June 25, 1929, it is-provided : 


 “That.the Secretary of the? In- -° | 


terior is. hereby directed:.to. with- 


hold ‘his: approval of: the ‘adjust- 
_ ment'-of. the Northern Pacific land ~~ 


grants. under | | 
1864,-and the joint. resolution .of 


the act’ of July 2; .° 


May 31,:1870, and other acts re- °° - 


-and. he is also’: 


hereby... directed to: ‘withhold the: — 


issuance of. any further ‘patents 


and :muniments of title under. said .- 
act and the said resolution, or any - 
legislative. enactments -supplemen- . 
-connected there- . 


tal: thereto, ‘or’ 


with, until the suit or suits con- ..: o 
templated by: this act es have ::- 


‘been . finally determined ”: 


. Held,. .— 
That in the. light™ afforded. by. the: 
legislative. history of the Northern — 
Pacific laud grants, and: in. view — 


of pending litigation in the courts, ...- 
~ said: section must. ‘be interpreted. 


as requiring the Secretary. of. the . 
Interior .to withhold all. patents — 


for liew lands otherwise. issuable to.-'- 


Northern . Pacific ... 


the .act. of March. 2,. 1899; until 
the determination of the. litigation 


puerorieed: in the: 1929 NCto2s2e3 a 


“Notice. 


See Conese: cs ae 


‘Occupancy. - 


See Indians and Indian Lands, . 


«86. 


Oftice ise Allotment. 
‘See Public. Buildings, - 


Railway .. 
. Company. under. the. provisions of. 


- 588 


Officers and Employees. - 
‘See National Parks, Buildings, 
and Reservations; aes and. 
Hours. of Labor. 


“INDEX 
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Oil and Gas Lands—Act. of Feb- : a 


‘ruary 25, 1920. 


a Regulations of: October “19, Se 4 


1932, 


tion with oil leases 


"e ANG; 4200) S25 es 


regarding bonds: in eonnec- - 
(Circular a 
- BB 


2. Opinion of Secretary of the 


_ Interior, July 12,,. (1933, in Humble 
. Oil and Sen hear eer ree e 


- Generally. = 


3. One who elects to. fake? an “ofl. hig war FAT 


and gas permit is bound by such ~ 


election, and ‘rights under. 


abandoned —2u~— Wl 


the 
_ mining laws which might: other- =) 
_. Wise be asserted must be deemed a rn On 
1668 | 


4, .A grant by. the’ United: States ere 
purporting to: convey’ a quarter . 


section of. public: land over which’ : 
a railroad right-of-way had: pre-— 


viously been granted’ under the - 
act of February. 18,1888 (25 Stat." 
35), carries ‘with \it,in the ab- 


sence of further :é¢xception: or res- 
ervation, ‘the entire interest left: in 
the United States, so°that an .ap- 


plication: by. the -railroad com- © 


pany’s suecessor. for a- lease, 


Un- - 


i .der the act of May 21, 1930: (46 - _ 


Stat. 873), of the oil 


and ~ 
gas deposits. under. the railroad - 
right-of-way, may not.be granted. .. 

§.. Acquiescence: by. the: Depart--. 


898 | 


Ment in. the course of action of --: | 


mineral claimants in surrendering, 


- under the provisions of the Leasing ~ 


. Act, all but two claims out of 50. 


located: under the provisions of the ae 


general mining law, andiretaining | 


- mining. title. to. these two claims... 
' for further development and ‘proof |. 


of validity, 
waiver by the Department of. the 
usual. requirements.. for earning 
patent. thereto ‘under the. ‘general 
mining TOW tere a eee oe ‘ 

6. The. action of a. State in 


granting an oil and. ‘gas: lease. of . 
lands embraced" within. an uncom. 
~ pleted school indemnity. selection | 
list is tantamount to an oil and 


did: not constitute a~ 


602. 


“gas: classification, within the mean- a 


ing of the act of July 17, 1914 (38 ‘ 


‘Stat. 509), when the. prospective 


oil and gas. value is confirmed by 


the | ‘Geological * Survey, or. 


7. Where interests in ofl and 
gas lands. comprised. within the 


< public. domain, whether operating | 


from 7 
other sources——i.---~-_-_ 1+ oer 


-tions’” 


247. 


. 1933, assignments, etc., - 
est in oil and Bas prospecting per-..... 
9 MN Ce ee Ee oe ee es ares o 
of: March. Deen 


‘pecting | 
RAB OO) ste ee a ae 


Generally—-Continued. 
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Oil. and Gas Lands—Act™ of: 
February 25, 1920—Continued, 


Page. 


agreements or actual permits and’- 


leases, 
under the so-called 


‘were obtained originally ~ 
‘*'pelief: .sec-” 
of the Leasing. Act; and are: : 
-. gold, the purchaser acquires the = — 
~ interest purchased, unless it. be 


an interest in a prospecting permit. © 


under. section’ 19 of the. Leasing | 
_ Act, free from any charge under. 
the acreage. limitations of section -° 
27, and: this whether the. holder - 
of the interest. conveyed was’ an. | 
original holder or an assignee——_— 
8, An application for patent to... : 
an oil. placer claim based upon.a-: 
discovery of oil in a certain: well. 
- thereon. must: be. rejected, where 
the well was drilled under the. au- | 


3871. 


thority of an’ oil. and | gas’ -permit: Mg 
granted. under the. Leasing’ Act of Bees 


_- February | 25, 1920-7 = 2 es halts _- 


See Mining. Claim, | ‘subheading 


wots Discovery.” se 


| : : Section’ 13. 


9. Regulations: of J uly 15, 1932, 


extension..of time on oil. and gas 


prospecting permits, under..act of. a . 


June. 30,. 1932. 


(Ctreular . No, 
1277)... re ie a Sag : 


10. instructions of January 31, an 


11, Tisteuctions: 


of inter- 


“149 


1933, abandonment of wells on. oil i 


permits 


14. Regulations | of July “BL 


1934, to govern assignments of in- _ 
terests in oil and gas permits (Cir, 
cular No. 1331)___________ ce 
-. 15..Under the Department’s ins oe 
- structions of May 1, 1924, lands = 


-. and gas prospecting | permit lands esta 

Y ACIRCUAT) .— conse asl kee | 
mee Regulations of. Taney: 5, 
~ 1984, revising oil and gas form. 
of -permit (Circular ‘No, 1316). ae 
13. Regulations of March 29, _ 
: . 1984,. governing simultaneous. ap- | 
plications for oil and gas. pros-- 
(Cireular | No. ar) 


“179 


549 


located within one ‘mile of the ex- a 


—. terior. ‘boundaries of. Naval Petro- Ree 
~ Teum Reserves Nos. 1 and 3 are. 

not subject to filing under section. 
13. of the ‘act of Bebruary _ 25, “s 
1920 (41 Stat. fA 9) (en - 

16. The fact that there are. in- rae 
stances where ‘oil and gas. permits ee 


(812 


under. section 13 of the act of” 3 


February 25, 1920,‘have been er- © ~ 
roneously granted in’ the past, sup: 


INDEX 
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Oil and Gas inde weal of Page Oil and Gas. Vande ee of Page 





February | 25, 1920—Coutinued. 


Section 13—Continued. 


Plies no justification. for later simi- 


February. 25, 1920—Continued, 


Section 13—Continued. 
. 22. The common law rule which 


declares a deed to one that is dead © 


Jar erroneous action..._.-___.___. . 313] 

17. An application. for an. oil/ — - at the timé of its exécution ‘to be ~ 
and gas prospecting permit under a nullity is subject to exception, — 
section 18-0f the act.of February. | -and,, assuming that the rule ap-_ 

25, 1920, is, in effect, a. mere _plies .to oil and gas ‘prospecting. 
request. that. a license -be granted.» permits as well as to deeds, it is... 
and confers upon the applicant no. .: ; "within the exception where the... ~ 
interest in the Jands:or the min. Department issues a: permit to an . 
eral deposits therein... "998 : applicant - knowing’ him to ‘be dead . 
18..Neither the ‘Leasing Act” of | ~ at the time and :where the inten- 
February 25, 1920, nor the regu- _tion was: by the formal use of his . 
lations. issued thereunder,: give ex-. . name as permittee to confer rights 
clusive segregative effect to an-ap- | | _upon:existing persons who.are to 
“plication fora prospecting permit, —- succeed ..to his ,property---------- 150 
and a permittee, in. default- under -- © 23, While an applicant for an. 
tthe regulations, resulting. in can- °° -oil and..-gas. prospecting permit - 
<ellation of his permit; but able |) acquires no property right by vir- - | 
‘to show substantial equities, may, = tue of such application that he can _ 
‘upon proper application, have his transmit or ‘that .can pass. to. 
‘permit reinstated, to the exclusion. others on his: death, yet: nothing 
-of the claims of mere permit contained in the Leasing Act or. in 
applicants cece eat Me ae aes . 983° any other law prevents the Secre-_ 

19. The basic conditions autor. 4 ae Bo tary, in -the exercise of his dis- 
‘zing the grant of a prospecting . cretion-‘and in the absence of a 
‘permit under section 13 of the Oil ~ . valid’ intervening :‘¢laim, from -rec- 

and Gas Leasing Act are that:the ~ ognizing that-the deceased appli-: .. 
deposits ‘belong to the: United © | cant was entitled to such equitable 
States and tbe land ‘applied ‘for. consideration .as would warrant. the 

“ds not within -the geologic struc- - granting of..a permit to those 
‘ture of an oil and gas field, and an who would succeed to or have an. 
application under this section is interest in’ his property...____._ . 150 
. inconsistent and incompatible with  24.:In the absence of any ad-: -. | 
‘a vested right to the oil and gas verse claim, irregularity in the ~~ 
deposits under the Mining Law by - “showing as to citizenship of an ap-- 

_ virtue of the discovery of: valuable ve plicant. for an oil and gas pros- — 
deposits of oil thereon__~.-_--_ (166 |  pecting permit at the time the per-° . 

20. The term “ producing oil. or "| . mit was. granted may be waived. - 
gas field”’, as used ° in section 13° © by the Department and sueh ‘irreg- 

of “the: ‘Leasing ‘Act,’ ‘Inust™ be con: 3 : ularity cannot be -taken advan- 

-“strued- to include areas in which | tage of by a subsequent applicant 
there ‘has been production. and nor will a failure to comply with 
which will continue to produce oil | _ the law which is apparent from _ | 
or gas, aud the fact tbat there _ the records. be ground for protest. 150 

~ has been a cessation of production _ 25. The issuance through over- ~ 

' and abandonment of. wells in a | sight of an oil and gas permit for 
‘given field is not of itself suficient prospecting land within a produc- 
to warrant. a redefinition of the ing oil field will not compel a sub- — 
‘structure or the revocation of the Sequent erroneous classification of 

 elassification of the field in the, ~~ the field and the granting of an- — 
“absence of a proper showing per- ~ other permit for prospecting other ro 
‘suasive that the area does not in — lands. on the structure_..---._. 192 
‘fact contain valuable deposits ) ae 26. Where interests in Govern- . - 
SOU OF PaSseesess tok . 192. ment lands are in the form of 

21. Where Federal oil wid gas” ae agreements held by a corporation 
permits and leases are held” di- .. organized for the operation, drill- 

- -Fectly under sections 18 and 14 or ing, or production of lands held by 
"17 of the Leasing Act, they are. - others under oil and gas prospect- 
-gubject to the acreage limitations | ing permits, such interests — pass, 
of section 27 and.remain so in the _ . by a Sale thereof, unincumhered - 
‘hands of a purchaser. from the . _ by the acreage limitations of sec- Sta 
original “holder_-—+—~~------= ~~ | BT tion 27 of the Leasing Act of — _ 
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Oil -and Gas. 


February 25, 1920-—Continued. 
"Section 13—Continued. 


‘February. 25, 1920 (41 Stat. 437), 


Lands—~Act of: 


INDE x 


as amended, since such agreements .- 


-ereate only a potential . interest in’ 


- auy oil or: gas which may- be. dis- 


covered, which. interest may be d‘- .. 


vested if the agreement is canceled 


or forfeited prior to. the discovery _ 
of oil or gas ‘and the resuieine 2 


issuance of a lease- Bi we ee 


27. One who elects to. take an . 


oil and gas permit is bound by. 
: such election, and rights under the 
“Inining laws which. might other- 
wise. be. asserted must be. deemed 
abandoned neat neon 


28. Where an oil and gas. pros-. 
-pecting permit was granted prior 


to the publication of an applica- 


87 


16 


.tion for patent to the land under. .- - | 


- the Mineral Law, it is the duty of 


the patent applicant to contest the a 
permit and. not the duty of the -- 


permittee to adverse the: patent — 
. application_—--_--_-- Depaieieles potas 


Sections 14 and 17. 


See also. section. 27. 


29.. Where Federal oil and gas : 


16 


permits. and leases are held di- - 


rectly. under sections 13 and 14 or 


‘+17 of the Leasing Act, they. are ~ 


subject to. the acreage limitaticns 


of section 27 and remain so in the. 
hands of a purchaser from the 
original HOMES? wis a a ee 
be The purchaser: of Ghiterests.. 
included: — 
mas oil and gas. leases held. by | 


: Gover nment - lands. 


others. under sections 14 and 17: of 


_ the Leasing Act, will not automat-.: 
ically -become entitled to the bene- 


fits of the fifth proviso of: section : | 


27 of the Leasing. Act as ‘amended - 


by the act of March. 4, 1931, 
which, under. certain. conditions, 
waives acreage. limitations, 


but: - 


such purchaser must . qualify: as a 


-Tequired by Circular No. 1252-___ | 
32. Where Federal oil and gas. . 


37 


permits and leases are held: di-- | 


rectly under sections 13 and 14 


or 17 of the Leasing: Act, they-are - 


subject to the acreage. limitations 
of section 27 and 


‘ipéetion 18. : 
* See also section 27. 


remain-, so: in-. 
the hands of a purchaser. from. the- 
original HGWCR oo ee oL Gees. y 


82. The class: of persons entitled ~ 
to the. benefit. of the. exemptions. 
of section 27. of the. Leasing Act»... .. 


Pade 


L 


6 


G. 


- bh 


Ww 


| ~ leases, 
~ - under. 


LO sold, 


February 25, 1920—Continued. 


Section 13—Continued, : 
is not: limited to ousihal” eclaim- 


ants’ under. section 18: of that act, 


but includes: their assignees.__.-- . 


Section 19. 


See also section 27. 


33. Where interests in oil and ~ 
gas lands comprised: within the — 
public domain, whether operating | 
agreements or actual permits and 
were obtained originally’ 
“relief sec- 
tions” of the Leasing Act, and are 
the purchaser acquires the 


the so-called-. 


interest purchased, unless it be an 


a interest in a prospecting’ permit 
‘under’ section 19 of the Leasing . 
Act, free from any charge under -— 


65S 


On and: Gas Taide Ace of Page 


the acreage limitations of section _ ~ 2 


27; and this whether the holder 
_of the interest conveyed was an 
original holder or an assignee-_— 
Section 276 | 


384, “Where interests in Ghee 


ment lands are in the form of 


agreements held by a corporation | 
organized for the operation,. drill-. 
-. ing, or production of lands held 
by others under oil and gas pros-. ” 


pecting permits, - such interests 
pass, by a sale thereof, . unincum- 
bered by the acreage limitations. of 


“378 


section 57 of the Leasing Act. of © 
February 25, 1920 (41 Stat. 487), 


as amended, since such agreements . _ 


create. only, a potential interest. in | 
“any oil or gas which may be dis- - 
. covered, which interest may. be di-. 
_. vested ifthe agreement is can-._ 
celed or. forfeited prior to. the. dis-- | 
. covery. of oil or gas and the re- — 
sulting issuan¢ée of a lease__2____ 


374 


35. The. purchaser of interests - 


in Government lands. 


the | Leasing Act, . will not. auto- 


matically become entitled to the 


included, 
within oil and gas. leases held by 
others under sections 14 and 17 of 


benefits of the fifth proviso of sec-. - 


amended by the act .of | March. 4, 


1931, which, under certain condi-. 
tions, waives acreage limitations, — 


but . such. purchaser must qualify 


_ag required by Circular No. 1252_— 
86. The class of persons entitled 


tion 27 of the Leasing Act as 


3st. 


to the benefit of the exemptions: . -. 


ji of section 27 of the Leasing Act. 
is not limited to. original claim- - 
ants under “section” 18° of that act, : 
_ but includes. their assignees-_--__. 


INDEX’ 
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O’Shaughnessy. Dam. | 


See. Hiectrie Power. 


Overruled and Modified Cases. : 


- See renee page Xx. 2.) 


3, 1891 (26 Stat. 1099}, but this 


statute has been referred to by. 


Oil and Gas- Lands—Act of Page Papago Lands..." . Page — 
February 25, 1920—Contd. | See Indians and Indian Bonds | 
‘Section 27—Continued. : 3647. ; Es 

37.-The ordinary =pancinees of Patent. (land). 

. jnterests in:oil and gas in:Federal ae 

-- :Jands-at a public auction ordered | See. Indians and Indian Lands = 
by a court is not, merely as such, Wyandotte Scrip. — 
entitled to that benefit of the ex- — 1. Following aa najudicaton 
ception in section 27 of the leasing. under section 4 of the act of March in 

_act permitting ownership of such 3, 1807. (2 Stat. 440), duly. ap- 

“Hnterest® ii excess, OF ene aereene-? | proved by ‘Congress, confirming a 
limitation to be.held for a period ~ private land claim within the for- 
limited to two. years, but, in- | omer Territory of Orleans (now 

_ stead, title must have come to him. . -State of Louisiana), and the land 
nolens . volens aan - = 52-25 Apts 372 having been duly surveyed, patent tee 
Rentals and oyaltieas . from the United States may prop- - 

of erly issue in ‘the: name of the io 
_ assigns, ‘the ‘patent. to: contain ap- 
ss ments of ort ae cel "ay uw propriate recitals that it is issued 
2) or; eae oui ( sh a le aia 1 | solely as a muniment of the title | 
) -- bea, Tit a Ep hee ae : 81 which vested in the claimant_____ 434 
39. ‘Opinion of ‘Secretary, of. the. 2 Upon issuance of a land pat- 
Interior, July 12, 1933, in. Humble _ | ent in the name of the original 
Oil and Refining Company. ee, eet claimant, his heirs, devisees, and 
40. Instructions of September — assigns, the Commissioner of: the - 
12, 1933, governing payment - of General Land Office may deliver _ 
rentals and royalties under oil and “such patent to persons ihe Ave 
£as leases and permits. (Order _ made affidavit: that they are the 
No. 878) Sa Tc cEa ERR 288 sole heirs of the original claimant’ » 
Oil Shale Lands. -~ = 7 and that .no suecession of: the 
act 5 Sede, ' estate of the claimant has. ever 
aries pecans a nC: peet Or, been made by them or their prede- 
April 15, 1930, under which, cer- 7 435° 
tain oil-shale lands were tem-' ee 2 Pe 
porarily withdrawn for the pur- granting public lands provides for — 
pose of investigation, examination, action. by the Secretary of the In- 
and classification, | constituted a EE PON RRR ete 
withdrawal from every form > of carr which a equivalent to t ig 
; granting of a patent, such action. 
claim except’ for metalliferous min- | by him ends the juris diction Of Tie 
erals, and a permit to prospect | : Department ae wes ARE 
lands within the withdrawn area. a 4. Suit for enticeladion ob a wat: 
for oil and gas was not allowable ent will not be advised by the De- 
ea ee Laan’ partment of the Interior merely 

: E . because the patent was issued in- 
Executive order or ‘by act of Con- a Pe ‘advertently: but it must appear- 
ee er a ee £90 that some interest of the Federal 

: 42. Failure to record a- notice of Government. of “some: person +6 © 

desire to hold an oil shale. placer whom it is: under obligation has’ 
mining claim in accordance | with ae satefteied d by such ‘eau ertent aes 
the provisions of the act of May - oi . 

“18, 1988 (48 Stat. 72), does not, 5 Te bas not been authosiie 

5 Spe0: 1800; wore oto Ene but. - tively settled that a suit to cancel | 
it is necessary, in order to terml- a list of lands certified to a State, 
nate the ‘claim, following failure if not. brought within ‘six years 
to comply with the legal require- from the nite of certification, oF 

ents, a aie ieee sae within six years’ from the date of 

> a ae chal 7 oe a discovery of fraud, would be barred 

eS : go on by section-8 of the act of March 
existence. of the laim_—--------. 244 


the Supreme Court 4s showing the — . 
purpose of Congress to :uphold. — 


titles: arising’ under certification 


. or patent after the lapse of a:cer-: 


Patent (Land) —Continuea. 


” tain time, - and it, has been fre- 


INDEX. 


Page: 


quently. held. that. certification. ots: 


~-  jists pursuant to. ‘similar | grants 


ties 


is of the same. effect asa patent... | 
«66. There. is marked unanimity of. 


“a5 


_ opinion. among authorities. that. to | 


overcome | the presumption | that - ae 


patent to public land was issued: 
- upon sufficient evidence, clear, un-. ~ 
equivocal, : and: convincing ‘proof .., 
must be produced, and, in--con- | _ 
~Sideration of the mineral charac- gia 
‘ter of the land, not only must it —- 
satisfactorily appear: that, the. land . 


was known — mineral - Jand. at the: 


time the patentee’s rights would 


have otherwise. vested, but.it must - 
be more valuable for mineral than 


for agricultural or other. Durpoges.- 


Patent Rights to Invention. 


1. Officers. and. employees of the 


495 


| Federal Government, except those. ~ 


of the Patent Office, are not, by_ 
reason of such service or employ- . 
ment, precluded from. exercise of. 
the rights of an owner ofa patent. _ 

2. Subject. to. existing law, in- _ 
eluding manufacture. ‘and..use by 


. the United: States. free: of. charge, 


a patent-owning corporation, com- — 


posed § of Federal officers and em- 


ployees, may enter into: contractual 


388 


relations with individuals or .corpo-- 
rations as to the thing. patented, : 


including contracts for. its manu- 
facture and . sale on a royalty 


Per Diem and Travel ‘Expenses. aa 


See" Appropriation, 1, 2. 


Petroleum Reserve. 


See Arkansas. River Islands - 


Oi and Gas Lands, Hte., ‘15. 


888 


1. Where, . following. “establish- _ 


ment by: the President of a: petro- 


 Jeum reserve embracing certain 
_ islands, and the consequent with- . 
- drawal of the land from disposi- _ 
_tion, legislation is passed provid- | 
‘ing for the disposition of the sur- — 
face of lands in petroleum = re-. 
serves, and other legislation is _ 


passed providing for the disposi- _ 
tion of. oil- and gas deposits, no « 
- further bar remains to the dis- 


posal. of such lands under. the — 


_ public-land laws, provided © appro- - 


priate reservation : is made of the 


: oil and gas deposits_-—--------- 


Pioneer Irrigation Di is. t1 r i et, 


Idaho, 
See: Irrigation District, 2. 


225 


Pipe. Lines. 
See Right-of-Way, a 


Point Mackenzie Military Bae o 


ervation.. 


; af Instructions . of. ‘AGeuat 1, 

:. 1984,..relative to restoration. to: 
' entry of lands. in Point Mackenzie. 
-: Abandoned . Military:.: Reservation: . 
me Sees ‘No. 11882) 8 


| Policing. - 


See: Yosemite National Park; 


|: Possession. “Under - Claim of 


Right. = a 
See’ Color of Title, 4 ae 


‘Potash: Lands. oe ee 


Migs A potash. prospecting. permit 
issued. for. a. period of two.years. 
expires, in the absence. of. statu-. 


. tory provision for. extension of ~ 


time, © at the. close: of the second. 


| anniversary. of the .date .on-which & 
‘it was issued___-_- sal aaah aciet eateries 


: “power Projects and Sites. - 


See Hlectric Power, 144; ‘Hetch 


Hetchy Power. Site. 


1 Practice. 


1. Rules of, cited and .con-- | 


 strued. (Table), page —.. - 


2. Rules of: Practice limiting 


'. the time. in: which appeals. may.be. . | 
taken and. motions: for rehearing — 


made -are of the: greatest practical 


importance, being necessary to put 
a period to vexatious. litigation f° eg 
and to. secure to the parties liti- 


gant the termination of their legal 


controversies, .and, at least: in’ 
: eases inter partes; will be strictly — 
>. enforced in the absence of valid 
excuse or of circumstances 
strongly calling for. the. exercise 
of the directory and. supervisory © 


power conferred upon the. Depart cis 


| ‘ment DY (AW nawocecesore Sos sais 
+ 8, Rule 76 of Practice prescribes: : 
that notice: of. appeal from the 


144° 


‘Commissioner’ s decision. must: be *— 


served on the adverse. party: and 


filed in the office of thé register’ or — 


7 in the General Land Office within © 


30 days from the date of service: 


of notice of such’ decision.-_=_-_-_ 
4. By the act of January 31, 


2 1457 


1903: (32 Stat. 790), provision is-. 
made, by subpoena, to compel: The; s30=* 
attendance of persons desired as. 


- . witnesses | ‘at ‘hearings ‘involving’ - Ae 


public-land matters ; ; put~ vapart: : fptesies 


from this, ‘where a Barty * ‘to eo 


INDEX 
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proceedings is preset at sucha 


' hearing, he cannot: ‘properly refuse; 
- to testify if called upon, since he 
is under the jurisdiction of the - 


tribunal in charge thereof’ even 


‘though he may. not have been sub-. 

- poenaed: under. the provisions of ~ 
‘said act of January 31, 1903, and. | 
‘therefore not liable to its penalty 
for refusal to appear and testify_- . 


5, A defendant in a hearing be- 


fore a local land office, after being 


called by. the Government as a wit- 


ness in its: ‘behalf and gubmitting a 


some testimony, declined to fur- 


ther testify in that. relation and. 
_ left the witness stand. Held, that 
the testimony so given and the ac- 


tion in refusing to answer further 


. questions and leaving the witness 
stand are properly a part of the 
record and therefore to be consid- 


ered as evidence in the determina- 
tion of the case, notwithstanding 


that the witness was not ieee 
poenaed_—___.-- =.= Seal Seco 
6. In a case involving a contest eh 
. of parties, or: where adverse pro- — 
ceedings on the part of the Gov- 


ernment are opposed by the entry- 


man, and testimony has been ad- . 


duced at a hearing called, it is 
not proper to remand the case. for 
rehearing | without first passing 
upon ‘the’ defendant’s testimony 
and refusal to answer questions—_ 


7. The “Secretary - of the 'In- 
- terior, ‘in the ‘proper exereise of 
his super visory authority, may’ va-- 


cate a ‘decision ‘of the General 
Land Office and: ‘direct a reconsid- 


276 | 


eration of the case by said office,. 
even though’ no appeal may - ‘have 


been ‘taken from ‘its: 


therein cas dea ea eeaad 


Private Land Claims. — 7 
1. Instructions of July 11, 1938, a 
- homestead. applications for lands. 
‘in patented private land claims 

(Circular No. 1305) ~-+-----=--.— 
| adjudication d 


2. Following an 


decision . © :f 
— 276 


“246 


under. section 4 cae the -:.act. of. 


March 8; 1807. (2 Stat. 440), duly .. 
approved. by Congress, confirming 


a private land claim within the. | 


former Territory of. Orleans: (now 
“State of Louisiana), and. the land 
having been duly. surveyed, ‘pat-: 
ent from. the, United States may | 
properly issue in the name of the | 


claimant,: his. heirs, devisees,..and 


- agsigns, ‘the. patent to contain ap- .:. 


propriate.recitals that it is issued |: al 


solely.as a -muniment of the title sek 
- which . vested in the claimant___.. 


- 484 


276. 


270) >. 


Private Land Claims—Contd,” | os 


3. Upon issuance of -a land. pat- a 


ent’ in..the ‘name of the original 
claimant, his heirs, devisees, and 


‘assigns, the Commissioner ‘of. the 
General Land Office may deliver 


such patent: to persons who have .. 


made. affidavit that. they are the 


sole heirs of the. original claimant. 


and that no succession of the es- 


tate of the claimant has ever been’ 
made by them: or their, predeces- oO 
«485 
4. It is true in ‘yeneral that the 


General Land Office has authority | ae 


to correct” Government surveys 


after patent has been issued, and . 


that courts do not have’ this right, 


and surveyed under decree of the 


‘Court-of Private Land Claims, or 


to determine the validity of the 


_ decree and. survey, ‘its jurisdiction, So 
after approyal of the survey, being — 


limited to the ministerial duty of 
issuing ‘patent, all other matters 


being solely within the ‘Jurisdic- 


tion of the. courts____.. Sein ee 


5. Congress, in the exercise of 


its authority . over public lads, 
by the act of March 3; 1891, cre- 


ated the Court of Private Land 
Claims, and in sections 7 and 10 


but it’ is without authority to __ 
pass upon the validity and extent — 
of a private land grant confirmed. . 


608 


of the act empowered aid court _ 


not only. ‘to determine the validity 


of titles but to determine that the ~ 
‘surveys executed conformed to its 

decrees; errors made. ‘being. ‘sub-- 
ject to correction. by appeal______ 


6. The survey of a private land 


H eld, that. 


properly | be © denied upon the 


ground of Jaches--_.._--.---_-- | 


| Private Lands. 


See Rott . Brosion Sere vice. 


| | Proof. 


See Homestead, 15, 16. 


, Prospecting. Permit. 


See. Oil and Gas. Lands, ‘Ete. 


| Public Buildings. 


. 608 

claim was approved in 1904, pat- -. 
ent was issued in 1909, and objec- 
tion was not made ‘until 1933, al- 
though. the alleged deficiencies in. 
the area of the survey were ap-_ 
parent on the face of it from the © 


day of. its approval. 
consideration © of the case could | 


“608 — 


1. The-act of February 26, 1925" bese ty 
(48 Stat. 983), vested in the Of-.- 
fice of Public Buildings and Public | 


Parks of the’ National - Capital: 


" ings, 


_ Public ¢ Buildings —Céntinued: 

broad. powers of maintenance, care, 
custody, policing,* upkeep" ‘and -re- 
pair of public buildings in the na- 


tional capital, but oe that — 
. in the act 


noes: contained © 


INDEX Sh 
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“shall be held to Sere existing —_ 


law with respect to the assignment. | 
of space in the public buildings in| 
the District of Columbia by the» 
_ Commission”, _ 
from which it is clear that when 
Congress centralized the adminis-. 


. Public Buildings 


tration and policing of many Gov- _ 
ernment buildings. in the Office of 
- Public Buildings and Public Parks. - 


of the National ‘Capital,. 


. except certain designated public 


buildings in the District of .Co- 


it. ex-. 
Pressly negatived any intention to. 
disturb. the. complete control of. 
the Public Buildings Commission. 
over the allotment. of space in all | 


 lumbia,..vested in the Commission -_ 


by the act of March 4, 1919 (40 


Stat MIQ60) oe Se 7 
2. Among . the» duties laid © Dy. 
Congress upon the. Supervising. 


Architect of the Treasury has been 


322 


that of passing upon designs and - 
estimates of projected public build-: . 


the District of Columbia, 


but that official has never: 
had control of the allotment of. 
space in the Federal buildings in 
and. 
hence neither the newly. created . 


Procurement Division (to which. 


the Office has been transferred), 


the Treasury Department, nor the: 


Post Office. Department, can. have’ 


acquired any such power by. trans- 


fer from the Supervising Architect. 
8. The Office of National Parks, _ 
Buildings and ‘Reservations suc- 


322 |. 


ceeded to all powers and functions ee . 
of the Public Buildings Commis- 7 


sion by Executive Order No. 6166, 


. ‘promulgated June 10, (1983_----__ 
Public Land. 


See Right of Woy, 6; 
rian Rights, 1-4. 


Rip a ; 


1. Land that has been cut. off. 
by avulsion from a tract of land. 


owned by the United States abut- — 
ting on a watercourse retains its 


status as public land, but one who- - 


“has held and occupied it for- many. — 
_ years under: claim or color of title.. 
_ Taay acquire title | thereto under 


the act of December 22, 1928, or 


under some other applicable pub- 
—Tic-land statute as against one ate 


tempting. to enter it under. the 


. homestead LAW ie oh Fe a 


-182662—-33—voL. 54-42 


- poses on 


_ Iment check for 


‘Public Works Administration. — 
Me- a 
Kinley.. National Park; -Soil: ‘Ero-_ 
- gion Service ; Sureties and Surety 


See Five-Day_ Week ; Mt. 


Bonds. 


65t 
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1. The restrictions imposed by ee 


the special act of Congress. of 
February. 28, 1929. (45 Stat. 1406), 
authorizing the Secretary of the 


Interior to employ engineer's © and 
consultation pur- _ 
reclamation 


economists . for 
important | 
work, apply only to employment 


authorized by that act, and do not _ 


‘bar the. establishment of new or. 
-- additional positions in the service 

- and payment therefor from funds — 

allotted from- the Public Works 


“ay The. limitation on salary ‘of 
the -consulting engineer. of. the. 
Indian Irrigation Service, provided . 
by the act of February 28, 1929... 
is without appli- - 


(45 Stat. 1406), 
cation to salaries paid from funds 


-. allotted for construction work by 

_ the Administrator of Public Works | 
fron funds made available “under 
the terms of the National Indus- 
‘trial Recovery PCE onthe aes 6 
_ 8. The employment of consulting» 
engineers in the Indian Reclama-' 
where compensated . 


tion Service, 3 
from the Public. Works fund of 


the National Industrial Recovery 
Administration, must be in con- 


formity with the Executive order 
of November 18, 1933, or the: ‘Clas- 


sification Act of 1923 as ameuded_ — 
National °° 
. Industrial. Recovery Act or the-> 
regulations. adopted -to give it — 


4. Nothing - in the - 


Alt 


411i 


411 


effect forbids payment. by ‘Govern- 


work performed 
with funds granted’ by’ the Fed- | 


eral Kmergency Administration of 4s 
Public Works; but where, owing. 


to difficulties in. the way of cash. . 
- ing checks, ‘such method of ‘pay-.... 
ment would work a hardship, the | 
purpose of the regulations. would 
seem to. require payment in cash. fe: 


Puerto Rico, -— 


B28 


1. The . Cattle Gisntndieus. Dis-. 


eases. Act of February 2, 1903, — - 


authorized the Secretary of Agri-. ... 
culture to take measures to hava. . 

inspected: cattle entering. United . = 
States territory from foreign coun-.. . 


tries or from one State or Terri- 


tory to. another, and further pro-. oe 
yided that animals thus inspected... 


might be transported. into ..any. 


inspection under other authority. 


State or Territory without further oo 


658° 


“aerre. Rico-—Continied. 
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An act. of the Legislature of Puer- ‘i rs 


to Rico, approved. April: 23, 1931, _ 


‘provided | that before. bovine cattle 


should. be permitted to. enter the _ i 


island they, must be subjected to 


a tuberculin test. Held, That the 


-aet of the Puerto. Rican Legisla-_ . 
ture is valid ‘and enforceable only: 


as to.cattle which have not been 
‘certified ‘and inspected under” 

authority of the Secretary, of: Agri- 
CUTUTC rss oe See eS - 
2, Section 9 of the. Organic Act 


of Puerto Rico, in providing that 
“the statutory laws of the United 


eee 


States not. locally _ inapplicable . 


* * ¥* shall have the same 
_foree and effect * * * as in. 


‘the United States ”, reserves para- = 


mount power of legislation to Con- 


gress and limits. the power of the 
Puerto Rican legislature. to the ~ 
enactment of | legislation _ which © 


does not’ conflict with acts’ of 


Congress and the Constitution of © 


the United. States, and from this an 


it follows that where acts of Con- 


gress conflict with acts of the 


_ Territorial Legislature, the former 


must prevail on-->-- Jee eee 


: Quinaielt Indian iserv ation 


6-8. 


Railroad Lande: 
See Right. of Way, 8-10. 


‘Raker Act. 


See National Parks, ‘Saliene 


and Reservations, 23.. 


Reclamation. 
See. Government Contreac #s s 
Homestead, 19; Indian Irrigation 
Projects; Irrigation Dench 1, 2.. 


é 


| Generally. 


4. In the construction of public : 


works, a: contract | “by the Govern- 
ment for an- entire structure is 
valid, even though | funds are not 


‘at the time available for its com-— 


pletion, if in the contract it is 
provided that in the event the 
necessary allotment or. “appropria- 


tion of funds for completion of the - 


structure should not’ be made, 


699 


See Indians and Indian: lands, , 


the Government is to be released 


from all liability due to such’ 


failure of allotment or appropria~ . 
; 432 


ae The moratorium act ‘of April 


1, 1932, which afforded temporary. 


; relict. ‘to water users on irrigation -_ 


projects constructed and operated . 





Reclamation—Continued. 


Generally—Continued. 


under the Reclamation law, being. 


a relief. act, should. -be. liberally 


construed, and. when so construed, 
> gections 1 and 2 thereof, which are 
- . descriptive of the two large bodies | 
: of water users, namely, organiza-— 


Page — 


tions and individuals, include the. . 


nonconsenters on the Garland Di- 


vision “of the Shoshone. project, 
Wyoming, and on other “projects. 


Couetvartion Charges. ee 


3. The common object of the ache . 
of: April 1, 1982; and March ey Oa 
1934, being the relief of settlers 


ei iB 


on reclamation projects by extend- 
ing the period of payment of con-  — 


struction charges, such legislation — 
_ should receive a liberal construc- 
tion and the two acts. be consid- pen 

- 6500 


ered in. pari materia. 
4, Although the act of April 1, 


1932, for the relief of water users 


on irrigation ‘projects of the Recla- 


mation Service by extending the 
- period of payment ‘of construction. 
charges, provides for the defer- — 
ment of “regular . constructicn.. 


charges”, and a charge: already 


deferred is not. a regular. construc-. ~:~ 


' tion charge, it does not of neces- 


sity follow that the deferred _ 


charges cannot be further deferred 
under the later act of March 27, 


ation of the earlier act. Such a 
further extension comes. reason- 


ably within the scope of the lan- | 
guage, “all similar charges com- 
. ‘ing due for the year 1934” con- 

- tained in the later act_---~ erie 


Indian-Owned Lands. -— 


See Indian Irrigation. Projects, — 


Interest. 


| 1984, enacted to extend the oper- 


Bet 


a3) Interest accruing upon de 


ferred charges under the morato- 
rium act of April 1, 1932, is 


neither a construction charge un-_ 
der section 8, nor.an operation and 


maintenance charge under section - 


6 of the extension act. of August 
13, 1914, and is - not,. therefore, 
subject. to the delinquency Penalty 


imposed by. subsection .H of section 


4.of the aet of December 5, 1924_ 


86 


Operation and Maintenance Charges. 


6. The Federal statutes relative 


to the payment. of debts and de- 
mands due the United ‘States do 
- not require the acceptance _ of 
Bed only in the settlenent of 


- ‘Reclamation—Continued, 


INDEX 


Page. 


Operation and- Maintenance 7 


Charges—Continued. 


‘guch debts and .demands,. and. ac- 
administra- 
tive official. representing the United — 
States may, where it would be to. 
ihe interest of the. United States, : 
accept a “call” warrant for in- . 


cordingly the proper 


debtedness of an irrigation dis- 


trict. under its contract with the 


‘United States Reclamation Service 


for operation and maintenance of. . 


storage works, such. warrant. to be 


held | by. the United States until . 


Reclamntion Fund. 
7%, Opinion of the 


May 31, 1933, on ‘advances to 


Reclamation fund by the Recon- — 
“struction. Finance Corporation___.. ; 


Reconstruction | ‘Finance Cor- 
poration. 


ee Opinion of. Solicitor of : May : 


31, 1933, on advances ‘to. Recla- 
mation. ame ia eee 


Regulations. — 


o ‘XXXII. 


Rehearing. - 
- See Practice, 6, _< 


Reindeer. _ 


| 1. Where a native of. Alaska | 
~ dies. leaving a mixed estate of re-_ 
stricted and unrestricted property, | 


the Secretary of the Interior can 
deal only with the former class, 
while the jurisdiction over the lat- 
ter class devolves upon the local 


2. Coneress has conferred, upon 
_ the Secretary of the Interior the 


authority to make regulations and. 


Solicitor, © 


Tables, see pages XxIx, XxxI, aaa : 


264 


216 


45. 


to impose restrictions with respect — 


“to reindeer owned by the United 


. States in the Territory of Alaska — 
that. have been or may be trans- 


ferred to" the natives and to. aet 7 
“in behalf of the natives in such © 


- connection, and enforcement there-_ 
of may be had in a proper case — 


by suit to recover the animals ille- . 


_ gally- transferred, or the’ . value 


= thereof. I ee te Seah eed ae _ 


8. The fact. that a weindcaz or- 
ganization in 


15 
the Territory of 
Alaska has issued shares of stock | 


- to individuals for reindeer turned 


over to it by them does’ not de- 
prive the Government of its con- 


- trol over: any: restricted: reindeer > ° 


_ where. the. transfer had. not: been — | 
‘approved ; by a proper administra- i, 
.. tive officer meen nna iaan Hs Sea one ae 


216. 


? Revised | Statutes 


_Reindeer—Continued.. .. 
4. There is no provision of. law. 


659. 
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whereby any Federal agency has - - 
been constituted general guardian ©. - 


for the. natives of Alaska so as 
to place their private. property un- 


der governmental:control, and con-. 


_ Sequently where the property. of 
a native of that Territory con- 


sists of reindeer. owned by him. in 
his own: right, ‘altogether free from | 
restriction, the Government, has no. 


authority to. take part in the ad- _ 


ministration of his estate___. ner nee 


45 


5. The. provisions of the act of. « 


June 25, 1910, as amended, for 


determining Indian heirs and for... 


-the- administration of. the- re- 
stricted property of deceased In- 


dians, are applicable to the natives - 


of Alaska, and where the estate of 
> ie deceased native of. that. Terri- 


. tory consists of reindeer which & 
_ were: restricted from sale, the See- 
' retary of the Interior is ‘empow-. 


ered to. administer the estate, and — 


he may, if he sees fit, remove the = 


restrictions and dispose of the . 
- reindeer and pay the money over — 
to the heirs; but an employee of 


the Reindeer Service has no such : 
authority Se ae er a | 


-Relinquishment. 


See Contest, 1.. 
“1. Relinquishment ofa Homie: 


15 


_ stead entry as to part of a forty-. 


acre legal subdivision, © 0 3 
ground that it is mineral in char- 


on the. 


- acter, will not be accepted unless’. = 


- the mineral character. of the tract 


sought to be relinquished is shown — 


to have been established in accord- 
ance with the requirements of the ~- 
General Mining Regulations______ 


| See Oi and ‘Gas Lands, Bio. 
88, 40. 


Restoration of Lands. .. 


998. 


See Indians and Indian Lands, = 


(28%. 


Retirement Act. : 
~ See. Otvit Service Retirement. 


Construed: 
See Table, page XL. 


Right of Way. 


Generally. 


Cited and. 


1. ‘Regulations - of. Rasiek 19, = 


1933, 
_ Cates - 
rights-of-way. 


im re. ‘tracings and ‘dupli- 
showing - public | 
“(Cc ir cular = No. 


3 tein) Fe ee . Sa ee eens a ey ee ene ty 


highway | 


660 
Right of Way—Continued, 
Generally —C ontinued: 


2. In the absence. of specific. lee 


- islation, no authority of law. exists 


to grant a permit to occupy and 
use Government land for purposes 


which, in their nature, involve a 


permanent right or Bxtgte. led: : 
3. The administrative authority 


vested in the Secretary of the In- 
terior ‘by the act of July 3, 1930 
(46 Stat. 855), must | be exercised 


_ within the limits prescribed by 


that act, and does not include au- 
‘thority to grant rights-of-way, by 
_ permit or otherwise, over Govern- 


INDEX 
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ment land within the Colonial Na- | : 


' tional Monument, yen ese tes 


Pipe Line. 


. Under section 52. of the act 


‘of gaa 25, 1920, the Secre- 


tary of. the Interior is authorized | 
to do auy | and all things neces- ' 
sary to carry out and accomplish a 
Held, a. 


the purposes of the act. 
stipulation which requires that ‘an 
applicant for a pipe-line right-of- 
way across public lands shall 
agree to purchase and/or transport 
oil or gas available on Govern- 
“ment lands in the vicinity of its 


pipe line or gathering branches, 
‘without discrimination as between 

' Government lands and lands of . 
and iu such ratable pro- 
portions as may be satisfactory to. 


others, 


the Secretary of the Interior, is 


within the purview of this statute_ 
5. The authority granted the 


“Secretary. of the Interior by sec- 


~ tion 28 of the act of February 25, - 


1920, to promulgate regulations to 


govern. the use of rights-of-way. 


_ through public lands for pipe-line 

purposes includes regulation of the 
pipe lines, tle right-of-way being 
granted for ‘“ pipe-line purposes”’, 


and the only use of the right- of. : 
contemplated by the statute . « 


way 
being use for a pipe line__--.--~ 


G6, The inelusion in the act of’ 


February .25, 1920, of the express 
.condition that the pipe lines. pro- 


vided for must be operated as com- — 
‘mon carriers does not exclude, by _ 
implication, other control over the 


pipe lines, but was intended merely 
to direct the exercise of the discre- 
tion of the Secretary of the In- 
terior.:on one. particular feature, 


Jeaving him freedom. ‘of discretion — 


over the other elements of regula- 


tion as to the use of. the pipe 


155 





Ri ght of Way—Continued. 


Pipe Line—Continued. 


7. A requirement that an “appli-° 


Page 


cant for a right-of-way for an oil ~ 


‘or gas pipe line shall, as a condi- 
tion precedent to the 


granting 
thereof, enter into. a _ stipulation 
expressly consenting and agreeing 
to purchase and/or transport oil 
or gas available on Government 


. lands in the vicinity of its pipe © 


line or gathering: branches without 


discrimination as between Govern- | — 


ment lands and lands of others, — 


and in such ratable proportions as 


may be satisfactory to the Secre-_ 


tary of the Interior, does not tran- 
scend the scope of section 28 of 


tions of this peraelerse cpt eet 


Railroads. 


_ the act of February 25, 1920 (41... 
Stat. 487, 448), governing applica- ot 
_ 465 


8. ‘Where the grant of. a right- coer 


of-way. to a railroad 


of reversion.-in- the In- 


section of public land over which 


a railroad right-of-way bad pre- 
viously been granted under the act 


. company » 
- across’ Indian’ lands creates a pos- 
- sibility. 
dians, and the Indian title is later | 
extinguished in favor of the United: 
States by treaty, the right of re- - 
version passes to. the 
States and inures to its benefit__ 
9. A grant by the United States 
purporting to convey a quarter. 


United © 


393 


of February 18, 1888 (25 Stat. 


35), carries with it, in the absence 


of further exception or reservation, 
the entire interest left in the 
United States, so that an applica- 


tion by the railroad company’s suc-. 


cessor for a lease, under the act 
of May 21, 1980 (46 Stat. 


the railroad right- of:way, may not 
be gTanted Li ee eee RON See aeRO Se 


10. Upon a grant by the United © 


ata): 
of the oil and gas deposits under 


States of a right-of-way for rail- aes _ 


road ‘Purposes over public lands, | 
_. the company ’s interest is “ neither — 
. @ Mere easement nor a fee simple 


absolute, but a limited fee, ‘made 


on .the- implied condition of re- 
.- verter in the event that the com- 
- pany ceases to use or. retain the 
~-land for the purposes ‘for which 


it is granted Pagan nanan iela sch 


Reservoir. 


11. Instructions - of. January 4, 
1933, concerning: reservoir Hehte. 


- of-way- under act: of March: 3, °°. 
-1891 (Cireular No. 1291) 22224 


392 


| Riparian, Rights. 
See Arkansas River Islands, ae 107: 


1..Land that has been cut off . 


_- by. avulsion from a tract of land 


owned. by the United States. abut- 


ting on a watercourse retains its 


INDEX 
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status as public land, but one who. | | 


has held and occupied it for many 


years under claim or color of title — 


may’ acquire title thereto ° under 


the act of December 22, 1928, or i 


_ under some other applicable pub- 
- Jie- land | statute as. against one at- 
the 


tempting - to enter it. under 
. homestead | law io. at See? 


- 102 


2. Public land. reserved by ‘the. 
United States,. until disposed of: by 


it, and in the absence: of. ‘express | 


legislation by. Congress, is goy- 


_ erned by) the. common. law with re-" 


spect: to riparian. rights and the . 
effect of. erosion and submergence, 7 


and not. by. the law of the State — 


(Widdecombe Vv. Rosemiller, 
Fed. 295) - a eis teed scien nacisseese 


3, Where surveyed. public lands _ 


“118. 
455 | 


* of the. United. States bordering — 
upon a. navigable stream, and. to StH 
‘which the United States, has not 


parted with title, are eroded. in 


their. entirety. by the. action of the 


stream, and later restored by .ac- ~ 


cretion, title to the lands so re- = 
stored is in the United States, and 


not in: the owners of the remote. 


nonriparian lands, which lands. for 


a time were the shore lands esata 
survey, 
certain ‘undisposed . of subdivisions 


4, Following. Feder al © 


455- 


of United States public lands in 


‘Nebraska..bordering upon the Mis- 
souri. River were washed away by | 
either as. the result, of . 


that ‘Liver, 


erosion or avulsion, and later re-_ 


stored, augmented by Other land, . 
Held, i 


the result of accretion. 
title’ to. the ‘surveyed lands 


restored: or uncovered . and to ae or 


lands added thereto by - accretion 
- is in the United States and not in 


. the owners of the back. lands 
which were. for a time the shore . 


“Rules and Regulations. | 


See Regulations ; . Seoretary of. . 


the Interior, 2.. 


1. Rules .and: regulations - whose; 
section... 
1201.. of title 418-of the United. 


sole. statutory basis. is 


4557 


‘States Code = have been given. ju-:. Et 


». dicial sanction - by. the. Supreme: 
COURGs Svc. co ee eee = 
Ze ‘Specific : ‘Jegislative authoriza-. 


(853 | 


tion for. regulation by the Secre-.- -. ; 


taly’ of the. Interior of . grazing 


-. that. service to St. 


Salary. a 


Rules. and Regulations—Con. | 
upon..public lands withdrawn. for a 


Federal grazing district is not nec-_ 
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essary, his designation in the Hx- — 


ecutive. order being 
‘Such designation is 


sufficient. 
‘consonant 


with the Seeretary’s. general. ju-_ 


risdiction over the public lands of _ 
the United States; and ‘by. virtue . 


of..this. ‘general authority. he. may - 


prescribe. such rules and. regula-. 3 
tions as are necessary. to effectuate. 


the purposes for which: the, with- 


- drawal and. reservation | are made. 2 


‘Rules of Practice. 7 
‘See ‘Practice. 


St. Elizabeths Hospital. 


 1.-There is no provision of law ae 
permitting the admission to. St.~. 
Hlizabeths Hospital of an insane: 


alien in the charge of the United 


“States Immigration... pervade: pend: : 
ing deportation __—u~--2 Le 
2. The feasibility. of admtarion: 
of an insane alien to St. Hliza-: 
Hospital by his transfer: - 


beths. 


267 


from the Immigration Service to... - 
. the Public Health Serviceand by): - 


Blizabeths: 


- Hospital is one for determination... : 


by the services.  involved--------- - 


See National Parks,- 
and | ‘Reservations, 2, 5, 6; 
generally, 
Labor, 


Sale of Lands. 


eb) Regulations of September 22 


267 


Buildings © a 
also," 
Wages and Hours: of 3 


1982, governing sale of lands. un: — 


. Ger section 17, act of February 25, 
. 1920 SSataiaieetan rates rat aheateadeaiette tate | 


|. Sand and Gravel. | | 
: See Highacays, Federat Aid, ‘Ly: 


Mining Olaims, 37, 38. 


Sau Diego, City of. 


‘See Boulder. Dam and. Project. 


cia Counties, N. Mex, ©. 


oe Instructions. for exchange of - 


140, 


ii San Juan, McKinley, and Valen- ; : : 


lands, act of March 3, 192i (Cir- . 


cular No. (1284) -_-------------- | 


San. raaiciaces County and City. we 7 


See Blectrie Power,. 1. 


Santa Teresa Land Company. _ one 
see Emer’ Land Claims, 4-6. | o i 
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| School Lands. 


1. Where a ‘State did not acqui- 
esce in an erroneous decision of 


-. the Land Department resulting in 


the cancellation of a school-land 
selection, “but, onthe contrary, 


gave and continued to give notice 


INDEX 


Page 


to the. world, by: its actions, of - 


its continued claim to the land, 
laches may not be imputed, even 


though a long period of time has © 


elapsed - following the © erroneous 


cancellation of the selection and. 


though there has been tardiness in 


seeking correction of the errone- Ge 2 BS 
di2 


‘ous decision... ---5--222.--.. 


Indemnity. 


2. Where a State, possessed of ; 


the right, files an 
school-land - 


-indemnity . 
selection for public. 
land subject thereto, and performs - 


all things needful :to..perfect the . ; 


- selection, its right may. not be de- 


-feated by a. subsequent withdrawal 
of the lands from entry, and a... 
homestead entry of lands included 
within such. withdrawal will not. 
prevail against. the State or a 


qualified grantee of the: State--__ 
3. The title a State has in an 


ee" 
. | to reindeer owned ‘by the United ~ : 
‘States in the ‘Territory of. Alaska. 


indemnity school-land selection. is: . = 


“equitable only, the 


 Jegal- title ~ 


being in the United States, from . . 
which it follows that, until legal. chcmad 


title passes from the United States, — 


jnquiry. as to all equitable rights 


is within .the cognizance of the 


Land Department, which is clothed . . 


with jurisdiction to determine 


whether the land should be listed 


to the State or not; accordingly, 


the judgment of the Department, | 
is void-: 


even though erroneous, 
able only, and not void, and is 


therefore entitled to respect until e 


set aside by direct attack in some” 
112. 


manner recognized by law--—---- 
4, The action of. a State in 


- granting an oil and gas lease of . ; 


lands embraced within an uncom-. 


pleted. school indemnity selection 7 


list is’ tantamount . to an oil-and. 


gas classification, within the mean- 


ing of the act of. July 1%, 1914 
(88 Stat. 509), when the prospec- ~ 


tive oil and gas value is confirmed | | 
by the Geological Survey, or from’ 
other sources-——---_~-------.~-- Sie 


5. School land indemnity may 


175 


be allowed for loss based upon the. . 


fractional condition of a. township. 


even though the: township: is-only © : 


_ partly surveyed, -where’: such loss 
- is shown by a protraction survey of 


of the unsurveyed portion em- — 


Lands, Hic., 


- Right-of-Way, 3, 5; 
| Regulations, 2 ; Yellowstone Park, 1. 
"1, Where a native of Alaska 


School Lands—Continued. | 


Indemnity—Co ntinued. 


braced within a reservation added | 
to the portion actually - ‘surveyed. 


Secretary of the Interior. 
‘Administrative <a 


See, generally, 
Jurisdiction; Alaska Natives, 4; 


‘Boulder Dam and@ Project, 2, 5; 


Homestead (Federal Subsistence), - a 


35; Indians and Indian Lands, 3, 
9, 11, 13, 17, 21, 31, 38, 34, 48-51; 


National Parks, Buildings and Res- my 


ministration, 1s - Reindeer, 1, 2; 


- ervations, 1, 7, 23; Oil and Gas ue 
Be Public Works Ad-. | 


Rules - ane 


dies leaving a mixed estate of re- 


stricted and unrestricted property, — 


the Secretary of the Interior can | | 


2. _ Congress has conferred ‘upon 


deal. only withthe former ‘class, — 
while the ‘jurisdiction over the lat- | 

ter class. devolves upon the local oe 
1 


the Secretary. of. the Interior the *. 


authority to make regulations and — = 


to. impose restrictions with respect 


that have been or may be trans- o 


ferred to the ‘natives’ and to act 


in behalf of the natives in such 


of may. ‘be had in a proper case 


by suit to recover the animals il- — 
legally Peart a0, or the value : 


(HeTeOL =~ = eee a ee eee mee 


connection, and enforcement there- ‘- 


im 15. 


3. Congress, in the act of Au- 


~ gust 1, 1914 (38 Stat. 582), hav- 


ing authorized and directed the 


Secretary of the Interior to act in 
determining the per. acre charge. 

_ for irrigation of. lands within In- | 

projects, im- 

- pliedly gave. him authority to de- — 


dian reclamation 


termine the estimated cost of the 


project and: the total area that 
can be irrigated__.------------- 


4. The act of August 1, 4914 


the cost of irrigation projects con-. 


structed for Indians in accordance. _ 
- with the benefits received by each - 
individual Indian, requires‘ him, in- 
effect, to make an apportionment 


195 


| (88 Stat. 582), directing the Sec- 
retary of the Interior to apportion 


of the cost of such irrigation - 
works upon a per acre basis based of ue 


upon ' benefits ‘received____.--.-- | 


195 


5, In order to fix charges upon | 


irrigated’ lands within Indian rec- ~ 


lamation' projects the Secretary of ~ 
the Interior must determine the. - 


‘Secretary of the Interiéx—_Con: 
estimated cost of the project and 


the total: area that can be irri- 


gated, which factors supply the » 

basis for such charges....-.--~- 
6. It would be unusual to say” 

that Congress intended, by the — 

1920 (41 — 

Stat. 408) to declare as irrigable | 

_ all land for which .water for irri- 

. > gation purposes can be delivered, 
and the Secretary of the Interior 
would not be justified in deter-— 


act of February 14, 


‘INDEX 
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mining that land was irrigable if - 


it was not: arable and- susceptible 


of economic cultivation with the — 


use of irrigation water__._-_---—_ 
ie An act of: Congress (Act. 
- February 27, 1925, 43 Stat. 1008) 3 


intended to permit gieater latitude 


Fe. 


-.in the investment of the surplus © i. 
funds of Osage Indians contained... 


language. “which, » ‘if. given ‘Hteral: ~~ 


application, 


would preclude the a 


Secretary of the Interior from in- :~ 
vesting the funds of such Indians, ——. 
if resident in Oklahoma, in bonds 
of the United States Government, — 
and in other respects would’ work:.— 


hardship to such Indians. gener- - 

ally,. whether resident in Oklahoma ~ Ss 
Held, That the presence = 
of this language in tbe statute 

- should not preclude the Secretary.’ 


or not. 


from investing these funds in’ 


bonds of the. United States. Gov- | 
ernment, should he deem such ac-: 
tion in the interest of the Indians. _ 

8. The Secretary of the Inte- 


260- 7 


rior, as such, is without authority“ 


to approve and | make | effective. 


plans‘ submitted by the Director — 


of the: Office ‘of. ‘National Parks, 

- Buildirigs, ‘and Reservations, for _ 
changing the hours of labor from) | 
-30 to 40 per Week, upon work: in ~ 
_national-parks, within the- scope: 
of the Federal Emergency Admin- 


istration of Public Works, his aa-- — 


' thority. in this connection. being - 
~. that conferred upon him'as head = 
of the Federal Hmergency Admin-— 
istration. of Public. Works ——. 


| Supervisory Authority. - 


~ gog | 


9. The Secretary. of the ates: baat 


_ xior, in the proper exercise of his” 
supervisory authority, may vacate — 
a decision of the General Land Of- | 
fice and. direct a reconsideration — + 
of the’ case by. said ‘office, even. — 


though no appeal may have been ‘sh 


. taken from. its decision therein___ 
- Shoalwater Indian. Reservation. 
Bee Indians.and Indian Lands, . 


(276 | 


~ erosion. 


Shoshone Reclamation Project." 


See Reclamation, 2. ~ 


Sodium and Sulphur, ~ 


1. Regulations. of August 16, 


1932, on sulphur production; act _ 
of April 17; 1926, as amended by 


Page 


act of July 16, 1932 cCirewer Ele ane | 


gy ee ee einer mano RRS Te tO 


2 Regulations of June 13, 1938, 
agricultural entry of lands with- 


drawn, classified, or reported as: _ 
valuable for sodium, and/or sul-:: 


phur (Circular No. sibdcammnmeas - 


Soil Erosion Service. oh Bahan 
1, The Federal - Soil. Erosion 


Service, a national administrative 


section 202, . Article II, 


such ‘resolution specifically au- 
thorizing soil erosion projects on 


_. privately owned lands, and this al- 
_lotment was followed ‘by. another | 
- which did not specify whether-it © 
-. was tobe used’ on private lands, © 


agency: created under authority of: — 

; of the’ 

_. National Industrial _Recovery Act” 

; (48 Stat. 195, 201), received an - 
~ allotment of Public’: Works: funds ‘: 

by. resolution dated’ July 17, 1933, 


but referred to the resolution of = °.— 
July 17, 1933, and designated tbe 


- work to be done with the ‘addi- 

tional allotment as “ certain addi-- 

. tional projects.” Held, That both | 
-.. allotments. could be employed on 
_ privately ~ 


projects on 
Owned. lands oo oc = eS 
2. Services and supplies may. be 


procured on behalf of an establish- — 
ment of the United States Govern- 
|. ment without competitive bidding. 
| in instances where special skill 

- and experience are more important 


439 


than a low price and it is: believed: - o 


these cannot be assured: by compet-- : 
itive bidding =" 2220. 0-5 

3. The Soil Erosion Service | of ae 
*.-the United States has authority to” ~ 


» £08 


enter into an agreement with a. 


State. administrative Institution... 
for the: supplying of material need-. 


ed in connection with. the. epeck a 


ing -of soil erosion... See mn 
 4.:An. agreement between the .’: 
- Soil Erosion Service:of the United: . 
States and a “State forest com-. 


408 


mission’ whereby, for a considera-: ~~ 


tion,:the latter-is to produce and 


supply trees for the former, -pos: - ~~ 
sesses the essential elements. = a. on 


valid GQONTPA Choco oe o 


~ 408 
+. Under the. anthony. eons: 
tained in section 202 of Article II. ~~. 


of the National Industrial Recov-.- _ 
ery Act,:to prepare 9. comprehen-° °° | 


— 664 
Soil Erosion Service—Contd. 


ate 


_ Soil or coastal erosion, *. *. #* 
— and. * * * flood control ” the 


INDEX 


: Page 
sive program of public works: 
which shall embrace. “ conserva-_ 
tion and development of natural - 
resources, including prevention of - 


Federal . Soil, Erosion © Service, an. . 
:- administrative agency duly cre- -_ 


ated:to effect the purposes of the 
act, is authorized to. conduct proj- 


ects for the prevention of soil ero- 
sion on spulynte: as weil as pubic 


66. ‘The fact that benefits will 
enure to private farms as’ the re- 


489 | 


sult of the prevention of soil ero-. ~ 
‘sion and other work of the Federal. ey 
Soil Erosion Service affords no. 


hasis for. confining its operation to 


publie¢ - lands,. for the evidence. 
clearly indicates that. Congress in- . 
- tended no such: limitation=_- érceeies st 


7. Lhe work of the. Federal. Soil 


489 


Erosion Service. is: in. conformity... 


-with the. practice of the Depart-. 


ment of Agriculture since the time _ - 


of that. Department's ; ere 


been: considered. national ‘problems, 


and..Congress. has frequently -au- - 


| 489 ut 
= Floods, pees, “ete, have: long : 


thorized work on private lands for. : 
their control. ..The inclusion of... :- 


a and: coastal erosion prevention - 
the . same paragraph—See.. 


202 (b) —with flood control work, 


~-Indieates that. Congress viewed soil. ..-. 


erosion and: floods. as ‘similar prob-, 
lems iat ea SS a ES ee - 


489 


9, From an’ en date the im- eS 


portance of maintaining a vegeta- 


’ tive cover has been recognized as 


- necessary to flood contrel. There. ee 
ean. be no: reasonable. doubt. that .~ 


~ section 202-.(b) authorizes meas-— 


ures necessary to maintain a veg- | 


etative cover on private lands for 


_ purposes: of food control_.___ ae 
. 10. Section 202 (b) directs the 
Administrator: to. include’ in the — 


» 439 


program of public works projects i 


for the .“‘ purification of.waters.”’ 


'....All the projects of the Soil Erosion 
_ Service on private lands, save a.» 
~ minor one, are located within the 
. drainage basins of navigable rivers, 
and. there can be no doubt that — 
one of the major contributing . 
causes of the pollution of our pub- | 
lic streams is the. depositing of 
erosional debris_________--__-.-_ oy 
411. The scheme of construction © 
_ and: financing of .projects: on pri- 


vate lands ‘set forth, in the coop-: | 


erative. agreements is authorized | 





Soil Erosion Service—Contd. 
hy the National Industrial Recov- o 
ery Act, section 203 (a), confer-- 
ring “pushorisy upon. the. Presi- . 
dent * * Sle the. . 


A anita: oe ge to con- 
struct, finance, or aid in the con- 
struction or financing of any pub- 
lic works project. included in the 
program prepared . poEeMant to sec- 


(100) 2022 ee ee eee eels : 
12, Cooperative agreement | be- - 
tween | landowners, ete., to hold 


harmless in. case of damage to 


sales 136 5}; 610 (NOUN mR UP pt ene e . 


Soldiers, Sailors, and Marines. 


See Homestead, 17, 18. 


Page . . 
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BaD 


Soldiers’: Widows — and “Minor >. 


Children. . seis othe 

See Homestead, 955.26, 
Solicitor’s Opinions. 
See. Table, page Ix. 


Spanish and Mexican Lands and 


Land Grants. . 


36-47. 


the. Interior. 
1. Instructions of May 1 18, 4933, 


providing for appeals and motions - 


See. Indians and Indian Lands, » 


| Special Agents, ‘Department '< of ’ ee 


for rehearing. by special agents 


| . in charge. (Cirewar No.: sl eee 
State Courts. | | | “7 


214 


1,. This. Department haa repeat- < 


. edly decided that it is without ju- 


risdiction. to determine the ques-. 
tion as to the right to water, that 
being. «a matter solely within the. 
province of the State courts. Sil- 


wer Lake Power & Irrigation Com- 


pany. -¥, City of Los Angeles. (37 


L, D.: 152, 153) and eases. there - 


cited; and the remedy of the. 


owner of such a water right lies — 


in ‘recourse ERGLOLG 2 ees 


‘State Laws. 


See Indians and Indian Lands, 
16, 27, 68; Migratory Birds, and 


Treaty, 5 


1. The power to preserve fish 


and game_ within its. borders is in- 


144 


herent in the sovereignty of a 


State (citing Geer v. Connecticut, 
161 U. 8. 519; Ward v. Race- 
horse, 163 U. S. 504, 507)_____-- 

2. The power of each State to 


cludes authority to restrict the de- 


vices and types of tackle which | 
fishermen generally employ-----..°_ 


418 


 yegulate fishing in its rivers in- 


State Laws—Continued. | 
B.A; regulation of fishing, im- 


posed. by a State, operative on all © 
persons alike, reasonably | adapted 
to the preservation of wild life — 
in the waters of the State. for the 


common benefit, and not in its in- 


INDEX 
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tendment or operation a denial to 
a privileged Indian community: of | 


its right “to fish, is not violative 


of a provision of a treaty with the - | 


Indians (see 12 Stat. 951: 45 


Stat. 1158): under which they are 
- guaranteed “the right of taking — 


fish at all. usual 2nd accustomed = 


places, in common with citizens of 
the Territory. omens melee hase eset 


4, A reasonable construction of: 


a provision of a treaty with In- 


418 


dians guaranteeing “the right of 


taking fish at all usual and accus-. 
tomed places; in:-common with citi 
does not | 
construct | 
what is known as a willow weir or - 


zens of the Territory”, 
include authority to 


willow dam in the channel of the 
Columbia River, for the purpose 


of holding the salinon run, and in” 


-. disregard of the State laws and 


regulations .2._.---__~__.: een 
5. A Yakima Indian is not ex- 


419° 


-empt from the general laws of the. 


State of Oregon requiring a li- 


cense in order to sell fish caught. | 
in the Columbia River and to pay . 
a. poundage tax on such Sales, 


when sold at any place within the ~ | 


_ jurisdiction of the States else 


6. It is doubtful whether State 
_ cession. laws should be construed 


_ as applying to acquisitions in the 
name of.a corporation, as 2 ces- 
‘sion of jurisdiction, being an abro- 


419 


gation of sovereign authority by — 


the. State, must be construed 


‘strictly, and construction. of such 


a statute which employs inference 


or presumption to defeat the’ juris- 
diction of the State should be 


avoided unless, very cogent “rea- . 
‘sons for such a construction aD. eee | 
— ~* 500. 
4%, Delaware may tax Federal . | 
- Subsistence ~Homesteads .Corpora- . 


tion for the privilege of existence. . “s 


as a Delaware corporation, but no. 
_oceupa- 
tion, income, or excise tax may be | 


other franchise, license, 


- imposed by Delaware or any other 
State, nor may the right of the 


corporation ‘to enter into any. 
State and conduct its operations, _ 
499 
8. The interest of a purchaser — 
States. 
State 


there. be qualified. or: restricted___ 


of land from. the -United 
: becomes taxable ‘by the 





State Laws—Continued, 


when’ the purchaser “acquires 


a equitable title.” to the land. but - 
for purposes of State taxation’ 
_a purchaser from the United States 


does not acquire “ equitable title ” 


665 
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until he has done all things neces-. - 


Sal'y, under any: controlling: statute": 
‘OF under’ his’ purchase ‘contract, to. 
entitle him to a deed or patent__ ~ 


9, In analogy. to the exemption 


of” private corporations engaged 
in interstate commerce from the - 
operation of State statutes requir- 


495 


ing that foreign corporations reg- 


ister and. qualify to do business, a 


similar. exemption is warranted on ~ 


behalf. ‘of a corporate instrumen- 


tality of the United States hav- _ 


-- ing as its sole ‘business the execu-| 


tion ‘of an’ enactment. of” Con- 


10. .Equities are not outapniande ooo 


= against the United States by ex- 
| penditures | on lands in ignorance. | 
' of the prior. certification and ap- — 


proval of selection thereof by the 


State, the fact of such certification. = 


and approval _ being . duly. noted 
‘upon the local land (Office records. ‘ 


‘State Selection. - 


See, also, School Lands. 
1. Where. 


the contrary, took action . which, 


415 


cancellation of a. 
State selection. was the result of 
an erroneous decision. of the Land | 
_ Department, and the State did not _ 
acquiesce in.such decision,. but, on | 


in effect, gave notice to the world 7 


such notice was. effective, 


‘that it claimed title to the land, 
even _ 
though the State has been some 
. what.tardy.in seeking correction | 


of the erroneous ‘decision: which re- 


_ sulted in cancellation of its ser | 
lection—_ eel es bl a ce c 


2. Section 15 of the act of Sep- 


118 


tember. 9, 1850, which act provided ae - 


among other things for the estab-- 
lishment, of a. territorial govern- 
mént for New Mexico, did not con-. 
tain a grant in praesenti of sec- 


tions 16 and 86 in eagh township | 


in that. ‘Territory, 


but merely a 
reservation. of those- sections in 
- contemplation of a future arene by 
Congress__---.-+---~--.-+_----- 


3. It has not ‘been authorita- . 


tively settled that a suit to can-- 
cel. a list of. lands : certified — to. a. 


State, if not brought within | six 


years from the date of. certifica- | 
tion, or within Six years from the | 


date of discovery of fraud,. would. 


be barred by section 8 of - the 7 


666. 


State Selection—Continued. 
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‘act of -Mareh 3,.1891 (26 Stat. 
1099), but this statute has been: 


referred to by. the Supreme Court. | 


as: showing the purpose..of. Con-... .~ 


- gress to uphold titles arising under 
certification . or patent after the 
lapse of.a certain time, and it bas 


been frequently held that certifica-. . , 


tion of lists pursuant to similar | 


grants. is of the same. effect as @ 


patent_._--_---------~-------=+ 


- ‘Statutory Construction. | ian 


See,. also, Words and Phrases, rs | 
1. If ‘giving. to the words of a. 


statute their. natural . meaning 


4“ leads to an. unreasonable result, fipe 
plainly at variance with the policy 


of the legislation | as a whole, we 
must examine the matter further. . 


.We may then look to the reason 


of the enactment and inquire into 
its antecedent history and give it 


effect in accordance with the de- - : 


sign and purpose, 


sacrificing if 
necessary the. literal meaning in| 


order that. the purpose may not | - 


— vary.” 
., (260 U. ‘S.. 178,. 194). . See, also, 
- Holy Trinity Church ve United 
States (143 U. S. 457) 2 2---- aoe 


2. Where an act of Congress, a 


“couched | in: general terms, if given’ 


literal application, would do vio- — 
_ lence to an established, integrated : 
_ system,. the growth of many years, 
application | ; 


while a qualified 
avoids this and yet meets the need 
apparently intended, 


Ozawa Vv. , United, States os 


it is to be 


“presumed, on well-established prin- ~ 


ciples of statutory coustruction, ” 


tbat a restricted sense was in- Gera 


tended__—_.- ph tea Oe Br ee 


&. The. act of: ‘July. 1, 1932 (47 
contained a> proviso © 


Stat. 564), 
. that “the collection of all con- 


' struction costs against any Indian- — 


90 


owned lands within any Govern- - : 


ment irrigation project is hereby 
deferred, and no assessment shall 
be made on behalf of such charges 


. against such lands until the In-- , 


dian title thereto . shall have been 
extinguished.” 
rounding circumstances afford clear 
warrant for the conclusion — that 
. Government Indian irrigation proj- 


‘Held, that the sur-. 


ects were meant, and not irriga- 


tion. projects within the purview — 
of the Reclamation Atte 


4. The principle is well estab- 


- 90 


_ lished that laws are to be given | : 


-a- sensible’ construction, and that a 


literal application of a statute 


which would entail unjust and ab- 


best 
oe such language 
administrative 


90° 


.. ¥. Barnes, 222° U,. . 
_ .matie Registering Machine Com- 
pany v. Pima County, 285 Pac. © 

1084): 
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surd consequences should be avoid- ~. 
ed whenever a reasonable. appli- Seu 


cation. can. be given. to: it consist-.. . 


ent with the legislative intent-.._ 


5. Where. language in a statute 


whose. purpose. is to liberalize a’. 
prior law. concerning | Indians, AL. 
followed literally, would. have ae 
contrary. effect, . 
be. inimical to. the : 


aud would - 
other respects. 
interests of said Indians, 
effect, 
would be inconsistent with. the. in- 


tent of Congress___ ere eran MORNE 3 
66, The moratorium act of. “April: 

1, 1932, which afforded temporary. 
relief to water users on irrigation 
projects constructed and operated — 


under the reclamation law,. being 2 


_~ | 


relief act, should be liberally. con-. 


strued, 
sections. 


will. not be given 7 
since this. ~ 


and when so. construed, - es 
1 and 2 thereof, which |. 
are descriptive of the two large | 


260 


bodies of water users, namely, of: 


ganizations | and — individuals, 


clude the nonconsenters on the 


in- 


Garlarid Division of the Shoslioné. — 


- project; - Wyoming, and on other 
“ projects_-------------_------.- _ 
7. The ordinary, and reasonable _ 


interpretation of the act of July 1, 


1898 (30 Stat. 570), makes it one — 


relating to the admission of the 
public to park grounds, their con- 


- duct therein, and the extent of 
supervision over such grounds in- 


that connection, and, not to ‘polic- 


ing. 


It supplies’ no warrant. for . 


“130 


assessing fines against the mem- ~~ 


‘bers of the park police force’ for. 


offenses against the regulations pe- 
culiar to them as members of that. _ 


8. It isa eal oauisen prin- 


ciple of law that, where a statute 


sets up a general scheme for the _ 


administration of. a. given field, ° 
subsequent and more particular 


strued to enact a departure from 
the general scheme. - 


meee + 


9, A provision in the 
Owners’ Loan Act of 1983 that 
“the Corporation * * * shall 


. Home | 


determine its necessary expendi-_ 
tures under this act and the man- - 
ner in which. they shall | be in- | 


‘(United States — 
8.513; Aute- — 


other law governing the “expendi- | 


: statutes will not readily be con- -. | 


825 


curred, allowed, and paid, without - 
regard to the provisions of. any ~ 


- tary of the Interior, 


‘Statutory Construetion—Conta. 


; ture of. public funds sige 


relieve the Office of National Parks, 


INDEX: 


Page 
does — not i 


(a Buildings, and Reservations of the 1) : 


obligation of allotting to the Cor- 


poration. space in some building: or. 


- buildings in the District of Colum- 
bia owned or densed by. the United . 


States_____. el A a en OS eee _ 
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10.- Upon a grant Dy. the ‘United oe 


States. of a right-of-way for rail-_ 


road | ‘purposes. over public lands, = 


the company’s ‘interest. is “ neither 


a mere easement: nor. a fee simple ~. 


absolute, but.a limited fee, made |. - 


on the implied condition 


it is granted oon nee pe se ne pee 


of re-..._.. 
_ verter in the event that the com- 
pany ceases to use or retain the 
land for the purposes for which | 


392 


11. Where an act of Congress 1 is. .- 


. open to two constructions, one of 


which raises a serious constitu-* 
tional question, and the other of — 


which avoids. such question,: the 


settled rule of statutory construc- is 


tion requires adoption of the fatter. 
saa aoe Sra SO ee See OARS he 


Pisce giving authority and direc- 


tion to modify a contract. does ‘not: 
purport to establish the exclusive _ 
means for. effecting the end: sought, : 


another method of modification, 


provided. by the contract itself; is. ue. 
— 401] 


‘not prohibited_—._-~_ Se re alias 


13. _Consideration ’ of the back- 
ground and legislative. ‘history. of. | 
the act of-March 4, 1933, and the ~ 


language of the. act itself; leads to. . : 


the conclusion that the act should 
not be construed so as to. require 


consent. of .the. Indians. involved - . 


to a. modification . of: a contract 
which, by its.own terms, may be 


- modified without the Indians’ con- 
~ SNE. --- +--+ 
14. The. see of March. A: 1938 
which merely 


(47 Stat. 1568), 


401 


authorizes and directs. the Secre- . 


“gent of the. Indians and the pur- 
7 chasers, to modify timber sale con- 
tracts, cannot.properly. be. con- 


with the con- 


strued to modify, by its own opera- -- 


the purchaser, a contract provi- 


sion for price reduction.-.---..=~ a 


15. A paper and pulp. company’s 


tien. and without the. consent of 


401 


contract with. Indians to purchase’. _ 


timber from them contained a pro- 
vision: affording the company ad- 


ministrative ‘recourse*against eéco-. 
~ Nomically . unreasonable -stumpage~’ 


prices, by. price reduction, which .- 


-_ eustomed. places, 
citizens of the .Territory ”, 
_not include authority. to construct 
what is known as a. willow. weir or. 


holding the salmon run, 


vember. 


~ from 


- well”. 


requiring, 4; 
‘duction of oil or gas in paying: Biige - 
(Want lies* as oe (+ 422 
18..Under . the erryener con-. * 


667 
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provision formed a substantial con- - 


sideration for the company’s con- 


tractual promises... Quaere-: Wheth- 


era later. statute if. construed to. aoe 


| deprive the company of. such. ade 
ministrative recourse for a. price’ 


reduction: would not violate the . 


“due process ut clause of the fifth 
amendment to the Federal Consti- 


Las (1) «eres ee mee es ee ee 


willow dam in the channel of the 


. 401 
_..16..A reasonable construction. of. 

. @ provision,.of a. treaty. with In- 

. dians guaranteeing | * the: right of . 
taking fish at. all usual, and..ac-.. 

in: common. with. : 
does. , 


Columbia River, for the purpose of - 


-and in 


disregard of the State Jaws and - 


PPegulations sce ec et 
4&7. An oil and gas lease: made 

under authority of section 2 of the_ 
27, 1908 (85 -Stat. 


act of May. 


419 


312), contained provisions that it .- 


should run - for: five “years from. | 


date of approval, which was: No-.». 


3, 1920, “and. -as :much 


longer thereafter ag oil or gas is > 


annum. in.advanee, to. be calculated 


should. prove 
commercially, -. 


the..date- of commencement 
of utilization ; and that, if the gas 
unprofitable | 
and. tbe lessee de- | 
sired to retain. certain Bas-pro- | 


found in paying quantities’; that — 
the lessee should pay as royalty on: 
each gas-producing well $300 per. - 


ducing privileges, he.should paya 


rental of $100. per annum; 


gas, On each gas-pro- 


in ad- 
vance, calculated: from. the date of © 7. - 
‘discovery: of: _ 
- ducing ‘well. Held,. ~That-‘no gas. °. * 


well haying produced commercially 


Since the year 1926, the mere pay- — 


ment by the lessee of $100. annu- 


ally, under the clause of :the lease: — - 


which makes. provision for reten- 


_ tion of gas-producing privileges in. 
ah unprofitable well;. would not — 


operate to extend the lease beyond |. 
the fixed or primary period. of five - - 


years,: an extension of the. lease 
as a: prerequisite; pro- 


tained in-:section 202 of Article II ~ 


of the National Industrial Recov- 


ery Act, to prepare a comprehen-. .. ~ 


sive ‘program — of ere 
which shall embrace 


works. ~ 
““ conserva: 
- .tion and. eens hea patuiey ae 
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resources, including prevention of 


soil or coastal erosion, * * * 


and * * * flood control”, the 


Federal Soil Erosion Service, an 
administrative agency duly created 
to effect the purposes. of the .act, 


is authorized to conduct projects — 
for the prevention of soil erosion — 


on private as well as public lands_ 

19. The authority granted the 
Secretary of the Interior by sec- 
tion 28 of the act of February 25, 


- 1920, to promulgate regulations to _ 
govern the use of rights-of-way 


through public lands for pipe-line 


purposes includes . reguiation of | 


the pipe lines, the right-of-way 
- being granted for “ pipe-line pur- 
poses’, and the only use of the 


right-of-way contemplated by the- 


statute being use for a‘ pipe line_ 
20. In accordance with -well es- 


tablished principles: of | statutory 


construction, the act of June 5, 


1920, permitting donations in aid 


of national parks, and the act of 
March 5, 1917, forbidding Federal 


employees receiving:. other than - 
Government salary for Federal . 


services; should both be given op- 
eration, the two acts not being un-. 


avoidably incompatible, and: repeal — 
by implication” not - being: Bre: 


1 18We ee a ee 

21. Under section 9 of the: act 
of June 25, 1929, it is: provided: 
‘hat the Secretary of the Inte- 
rior is hereby directed to with- 
hold his approval:.of the adjust- 
ment of the Northern Pacific land 
grants under the act of July 2,° 
1864, and. the joint resolution of 
-May 31, 1870, and other acts re- 
lating thereto; and he-is also. 


hereby: directed to withhold the is- . 


suance of any further. patents and 
muniments of title under said act 
‘and the said resolution, or any 


legislative enactments supplemen- — 


tal thereto, or .connected there- 
with, until the suit or suits con- 
templated -by this act shall have 
been finally determined:” . Held, 


- that inthe light afforded by the 


‘legislative history of the Northern 
Pacific land grants, and in view 
of pending litigation in the. courts, 
' said section must be interpreted 


as requiting the Secretary of the 


Interior to -withhold all patents 
for: lieu lands otherwise issuable 
to the Northern Pacific Railway 
Company under. the provisions of 


the act of March 2, 1899, until the 


determination of the litigation au- 
thorized in the ky act---_---- 


439 
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22. There is a clear distinction 


between administration of a Gov-- 


ernment building, meaning supervi- 


sion and Maintenance, and the 


allotment of space therein, and 


these functions have. been given- 
distinct treatment by Congress, as_. 


appears: from the act of February 
26, 1925 (43 Stat. 983), and by 
the courts (see. In re Lyman, 55 


‘Stock ace Stock paeati. 


See Homesteads, subheading, 
“ Subsistence.” — - 


| Sunpvens | 


. See P -actice, A: 


ame ‘Subsistence Homesteads. : 
et _ Bee Homesteads, subheading, _ 


“ Subsistence.’ 


Sundays and Holidays. , 


See Claim fer Damage, T. 


l Supervising Architect, Treasury. a 


See Public Buildings, ‘Be 


Sureties and Surety Bonds. 


1: Regulations ‘of February 25, 
1933, amending existing regula- 


tions concerning individual surety: — 


bonds (Circular No, 1293)_----_- 
2. Regulations -of the’: Federal 


Emergency Administration of Pub- _ 
lic Works regarding sufficiency: of | 
guarantors: and sureties, adopted’. 
to give effect to provisions of the: 
Federal Emergency Relief Act, 
contained the ‘declaration ‘that. . 


“the bond * °* * of two. Te- 
sponsible individual sureties ‘will 
be accepted as security for any 


bid or contract.” Heid, that -by. ~ 
. this declaration it is not intended. 


to limit to two the number of 


individual sureties, but to require - 


that their number. shall. not be 


less than tW0e2s-642ne.5.2-505 a 


3. A stockholder. of a ‘corpora- 


tion may, under the terms of Bul- - 


letin 51 of Federal Emergency 
Administration of: Public Works, 


be accepted as surety on the bond 


of the corporation, provided- he 
has sufficient property, exclusive 


of his holdings in the corporation, 
so that he can: justify for double. 


322 


174 


AT2° 


the amount of. his. stipulated lia- . 7 . 
bility on the. bond of. the cOrpora- 


letin 51 of Federal Emergency Ad- 


= 472 
4. Paragraphs 64 and 65 of Bul- oS 


Sureties and Surety Bonds—Con.. 


execute a bond as security for the 
faithful performance of a contract 


“INDEX _ 


: cere Page 
ministration of-.Public Works . : 
permit two or more individuals to. 


between the United States. one : 


construction companies,. and — 


such. bond - limit-. their | Liability ; r 


but each such individual must jus-- 


- tify .for double the amount of his 


 - gtipulated liability..-_-_ nae ie ethan ae 
5. Paragraphs 64 and 65 of Buk : 


472.1. . 
Prince 4 OE Ieee. Picks Foy oe | 


letin No. 51. of Federal Emergency | ae 


Administration - of. Public Works. 
contain no inhibition against more. - 
than two. surety companies. sign- - 


ing the same performance: bond, 


and, in doing so, each company — 


executing: the bond. may lawfully 


limit its liability to a stated sum | 
less than the full amount. of the: 


bond, .the sole interest of the. — 


‘United. States being to secure: 2 


- good and sufficient bond for a def: 
inite total amount designated—-._ 
6. Corporations holding stock of — 


— 4T2 


a corporation submitting the suc- ~ 


‘cessful bid ona contract between 


the United States and a: construc. ° 


tion company will be acceptableas — 
sureties if their assets, independ- 
ently of the stock of the bidding . 


corporation, are collectively ‘in ex- 
cess of double the amount of the 


: stipulated Hability-2—-—-— 2-2 


Survey. hee 


“4, It is reer that the 


General Land Office has authority 
to correct Government -SULVveys - 
after patent has been issued, and : 


that the courts do not have this. 
right, but it is without authority. 
to pass upon the validity and ‘ex- - 


tent of a private land grant con- 


- firmed and surveyed. under decree. of 
the: Court of Private Land Claims, 


- or to determine the validity of the 


decree and survey, its jurisdiction, 


after. approval of the. survey, being. 


limited to the ministerial duty of 
issuing patent, all other matters 
_being solely within’ the jurisdic- 
tion of the. courts---_ re ee 


2. Congress, in the exercise : ‘of 


_ its authority. over public lands, by . 
the act of March 3,.1891, created -- 


. 608 


_ the Court.of Private Land Claims, 
and in sections 7. and 10 of the. 


- act empowered said court not only... , 
to determine. the validity of titles 


but to determine that the surveys. - 


executed conformed to its decrees, 


errors made being subject to cor- . 7 


rection by. BDPCA lee ho eos 


472. | 





Survey—Continued. 
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‘Page 


3.. The survey of ‘a private land = cans 
claim was approved in 1904, pat- . —. 
ent was issued. in. 1909, and ob- = 


jection was not made until 19383, 


although the alleged deficiencies -in: 


| the area of the survey were ap-- 
parent on the face of: it from the . 
day: .of its. approval. . Held, that. 


‘consideration of the: ease could 
‘properly be- denied upon the ground 


4, School land indemnity “may 7 
be allowed for loss. based upon the 


608 


fractional condition of. a township _ 


even though the township is only | 


- partly surveyed, where such loss 


is shown by a protraction survey. 
of the unsurveyed portion em-- 
braced within a reservation added . 


. 0 the portion actually surveyed._ 


Taxation of Federal Instrumen- . 


talities. 


159 


See: Homesteads, "subheading, : - a 


_ © Subsistence.” © 
Taylor Grazing Act. | 
Statement of the President______ 


Explanation of icpaciecet cs cee 


WOXt; Of ‘ACt-- deeded Poti. : 

. Executive withdrawal. order for: 

classification_————--2--~ 
Testimony. 


See Practice, 4-6, 


| ‘Timber and. Timber Sale: io 


See Indians and Indian Lewd. 


524 
538i 


539 


BT-G2; Mining Claim, 16; Statu- 
— tory Construction, 15; : ae 


Trespass. 


1. Regulations: of August 15, a 


1932; free use of timber on vacant _ 


- whiteserved public lands in Arizona 
and other western States. Cie 
lar No. 19285) 22200 ee 


2. Timber. on mineral ‘Jands, . 


pate of June 3, 1878_--_____-_ 


3.. Timber. on nonmineral lands, 


act of March 3, 1891_____1__22 1 


4. New Mexico -and Rena 
brought within | scope’ of act of ; 
Marcel 3; 1891 225. = ee ee vee 
 -B. Sale- and -use of timber in: 
AE ene reer re ee, 


. 6. Permits to cut timber in 
Wyoming and remove same to 


Idaho AO A ee nN ies a a 


a | 
99 
80. 
- 80 
-8t 


31 


7. California, » Oregon, and 


Washington brought within. ‘scope 


of act of March 3, 1891__..--.22.°.» 


8. Permits: to. eut: timber; Wyo- 


- ming and Montana__~---~-~--_-. 


B20 
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Timber and Timber. Sale—Con.. - 
9, Permits to. cut timber ‘in- 
Idaho and:: remove same to :Ore---. 
0 OTe ae eee 


INDEX ~~ 


: Page © 


10,:Permits. to cut timber in: .- 


Nevada and remove same to Cali- oe 


fOVNIS See ee eee 
11. Timber 
for manufacturing, etc., purposes 
by outside bovoornibhe on 2 
12. Permits’ to. cut timber in 
Arizona and remove Same to Utab- 


Timber Trespass. .s 
See Timber and Pimber Sale, 
1. Instructions of December 9, 


1933, measure of damage in tim- 


ber trespass cases. (Circular No. 
1317) ma nan nnn nnn 
' 2, Punishment for timber depre- 
. dations on. public landseeee cou. 
Time, Computation of. 
See Potash Lands, 1. 


‘Title, State and United States. 


Seatac permitted _ 
OO 


a3 | 


845 


32. 


See Arkansas River Islands, 1, : 


2; District of Columbia, 1, 2; 
Homestead, subtitle “ Subsistence.” 


1. The circumstances that lands — 


-eeded by a State to the United 

States. were ceded in contemplation 
of their devotion to a particular 
use, and for a considerable length 
of time were so devoted, do not 


warrant the inference that upon | 


the termination of such particular 


use or the substitution of other 
uses, title to the land reverts to .. 


the State, the cession containing 
no such reservation---.--------- 
‘Transportation. | 


See Right of Way. 
1. In the carriage of freight by 


use of railway lines, the provisions 


of section 83709 of the Revised 


Statutes of the United States, re- 
quiring advertisement for competi- — 


tive bidding, have not been held 


applicabla to purchases and other. © 
contracts made or entered into by” 


Federal  officials____~ Spc eiale es motets 
2.. he head of an Executive De- 
partment of. the Federal Gover n- 


492 


ment is authorized to enter into a - 


eontract . for 
Government freight over the lines 
of a common carrier 
lower than that in the schedule 


' filed with the Interstate Commerce 
ee — 


Treaties. 
See Indians and Indian Lands, 


a= 15, 23, 27, aie! 


tr ansportation of 


at a rate 


‘A489 


Trespass. 
=e 


33 


- lar pay roll.thereof any * 


489 


. permanently . 





See: Coal. LreRDass S Timber. Tr eS ut 


pass, , 


Tribal: Oaedis: 


See Indians and Indian LOO, i. 


23%, 40. 


Trusts and Trustees. | 
See Indians and engin: Lands, 
-. 5, 9,-49, © 
1. Under that provision of sec- . 


tion 2 of the act of January 27, 


1983 (47 Stat. 777), relating to — 


Indians of the Five Civilized 
Tribes in Oklahoma, which de- 
elares that “no trust com- 


pany ™* “OF 
in any trust created under the 
act which has * * * promised 


. to pay to any person other than 


an officer or employee on the regu- 


¥* +, 


shall be trustee |. 


remuneration for any service or 


influence in * * * attempting 


to secure for it the trusteeship in — 
any trust”, a company is disquali- 


fied to act as trustee in cases 


where it has entered into contrac- - 


tual relations with one not. on its 


regular pay roll, such person to re- | 
ceive. a ‘compensation for obtain- 


ing for the company the consents 


of said Indians to its trusteeship_ 


in the creation of trusts under 


rT 6 Ge 1g 5 - 


2. The criterion for determining 


whether a company has placed it- 
‘self within the class 


inhibited 
from acting as Indian trustee 
under the provisions of the act of 
January 27, 1933, is the circum- 


‘stance, whether or not the person 


dealing in its behalf with the In- 
dians in endeavoring to obtain 


consents to the creation of trusts 
was at the time of the transac- 
tions an officer or employee on the 


237 


company’s regular pay roll, the — 


statute and regulations clearly ex- 
intention to limit © 


pressing an 


promises of compensation to per-. 


sons already on the regular pay 


roll of the company for purposes 


other than the procural of trusts . 3 


under the act, and prohibiting any - 


and all sorts of promises of re- 
muneration so: long as they are 
made to. persons who are not al- 


ready officers or employees on the 
regular pay roil.._----.1._-_:-- 


- 8, Held, that a trust company 
disqualifies 
from acting as trustee in Indian 


trusts under the provisions of the’ 
act of January 21, 1938, ‘where, » 


237 


itself. - 


‘Trusts: aa: Trustees—Contd. 
after. filing the. certificate “pre- 


scribed by: paragraph..2 of the;De-'- 


 partment’s regulations - of June 2, 
1933, “to the: effect that it has 
not paid or promised to. pay ‘any. 
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person: other than an officér or em-... 


ployee on its regular pay roll.* * * 


any remuneration for any service . 


or influence in * * *. attempting... 


‘to secure for it the trusteeship in. 


that or in other. trusts. to which 
these. regulations apply”, it is es- 


tablished that said company . had 


entered into. coutractual | relations 
with one not at the time .an. of- 
ficer, employee, or on the pay roll. 


of the company, under the terms 


of which. he was to engage in ef- 


forts to procure Indian trustee-. 


ships. for the company under said 
act of January 2%, by ees 


‘United’ ‘States, Reversion of 


Title to. 


1. ‘Where the grant of a. right- 


_of-way to a railroad company 
across Indian lands creates-a pos- 


_. Sibility of reversion in the Indians, 


and the Indian title is later ex- 


237. |. 


tinguished in favor of the United. ~ 


States by treaty, the right of re-.. 
version passes to the United States . 


and inures to its benefit.__ saiiehass salt _ 


—Uz~LS. Code, 


See sections of Cited ; and Con- . 


strued, Table, page XL. 


Utah Lands. _ a 4 
1. Instructions. of April 26, 


393° 


1933, lands in. Utah added to... 


. Navajo ‘Reservation._-. See ieees 


‘Utility Company. | Pan 
See Hlectric Power, 1, 2.0 


2 Waiver. 


See. Oil and Gas Lands, 3. 
Wages and Hours of Labor. 


1.. The order of the Secretary of 


the Interior of August 23, 1938, 


_requiring that all.work performed _ 


with funds granted by the. Federal. 


Emergency. Administration of Pub- 


lic’ Works shall be subject to the 


labor - policies and wage require- 


"ments. prescribed by said organiza-  ~ 
tion, embraces work performed in 


National. Parks, whether. under 


contract’ or by the ‘Government's ae 


own forces_—--~_-- PRE Ries ae 


2. By subsection (b) ‘of. section © 


3, Article II, Circular No, 1, it is 


provided that, if work is located 


 827— 


205° |. 


Wages and: ai of Labor 1 


Continued. 


at points remote: and: ‘inaccessible, 
40 hours’ work in one week. ‘shall * z : | 
be permitted after it is determined: ~ 


. by the State Engineer (P. W.A),~ 
prior to advertisement, that.the-- - 


work is remote and inaccessible ; 


and this regulation yests authority. 
in the ‘State Engineer (P. ‘W. A.) - 


for determining whether 40: hours ~*~ 


‘shall constitute a week’s work on’ _ 
" any- designated ‘project. “with -au-" - 


thority lodged in the ‘Federal : a 
Emergency. Administration of .Pub-— © 


lie. Works: to: modify such Tegula~ = 
MDT Ss lo enealen es ae eee re 
3. To be: legally effective, | a. 
_ change from or waiver of the stat- _ 


327. 


utory 30-hour work week. pre-" 


‘seribed by the National Industrial. - 


Recovery Act and the Federal: 
Emergency Administration of Pub-. a 
lic Works, as applied to National. 


' Parks, must be: authorized by of- | 


ficialy of the latter organization , 


or the State Engineer (P. W. A.), ° 


in such persons residing the duty ~~ 
of determining whether it is im- — 
practicable or infeasible to do the _ 
work. required on the 30-hour — 


week basis or to substitute there- 


for the 40-hour week authorized in. 
Circular No. 1 and the rules and’ 


regulations . approved August 9, 


19S 2S tens eae eee 
4, The Secretary of the Inte- 


828 


rior, as such, is without authority - 
to approve. and make = effective 
plans submitted by the Director of —— 
the - Office of National. Parks, .. 


Buildings, and Reservations, for 


changing the. hours. of. labor.. from. 
_ 80. to 40 per week, upon - work. in 


National Parks, within the «scope 
of the Federal Emergency Ad- 


ministration of Public Works, -his -— 
authority in this connection being _ 


that conferred upon-him-as “head” 
of the Federal Emergency Admin-: | 
istration of Public WOrksc oes 

5. Nothing in the National In- 


828 | 


dustrial Recovery Act. or the regu- 
lations adopted to give it effect. .- 


forbids payment, by Government 


check for work performed with 
funds granted - by the: Federal: © 


Emergency Administration of Pub-: =. 
_lie Works; but where, owing to” _ 
difficulties in the . way of cashing. - 


checks, such » method of payment © ; 
would: work a hardship, the .pur-. ~ 


— pose of the regulations would seem 
to require payment. in cash. © 
* 6. Congress » having fixed the - 
minimum hours of -labor per. day. “ees 
+ for “employees: in the: Executive: ar 


“B28 


en, 


mene 


a 
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Wages. and Hours of Labor— 


Continued. 


‘Departments in. Washington vs not 
less than seven hours per day, ex- 
cept employees. whose. compensa- . 
‘tion is determined by special wage- 


fixing . authorities, and declared 
that service shall. be required 


ih. § each day except Sundays and days 
declared , public holidays, there is 
“no authority of law for elimina- 
tion of Saturday. as a partial 


JINDEX, 
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workday by adding to the other aoe 


- workdays the four hours of service 
required by the act of March 3, 7 


‘Waste Matter, Shrinkage, Ete. 


See Opinion ‘of Secretary in 


Humble Oil and Refining Co. et al 


‘Water Users, Irrigation Proj- 


565 


247 


ects. 7 | 

See. Indian irrigation Projects, 
10-13 ; also, generally, Reclama- 
Vion. 


* Where a water user or water 
users’ association or irrigation dis-. ; 


trict that has beet granted defer- 


ments uuder the moratorium act 


of April 1, 1982, ‘defaults in. the 
_ payment of the annual interest 
-when due, _ Simple 


sums of. interest due- annually 


. -upon the principal debt as long as . 
86. 


-they remain. unpaid. cess sas 

2. The procedure for the collec- 
-tion of: defaulted interest upon the 
principal debt and of simple inter- 
‘est which may accumulate upon 


interest may | 
‘thereafter ‘be charged upon the 


-the interest due from a water user, . . 


-water users’, association, or irriga- 


-tion. district, is to be governed by 
_ the terms of the ‘contract or of 


-the applicable Federal statute ; but 
where. neither, the contract nor the 
statute is applicable because of 


-the particular conditions, then the — 


remedy is to be pursued in ac- 
cordance with the law of the State 
“.in which the. project is, located—-__ 


3... The moratorium act of April 
-relief to water users on irrigation 


projects constructed and operated. 
.under the Reclamation law, being . 


86 


-which afforded temporary’. 


a relief act, should be liberally . 


construed, and when so construed, 


.sections .1. and .2 thereof, which — i 


are -descriptive of the two large 
~podies. of water users, namely, or- .. 
in-. 


ganizations and. individuals, 


elude the nonconsenters. on. the _. 


.Garland Division of the. ‘Shoshone 
- project, Wyoming, and on other 
pProjectS —~—-----—— amen nn acene 


- eited ; 
owner of such a water vight lies in. 
recourse thereto___-_.-———----~--+ 





Wages and. Bours of iba 


Continued, 


Page 


4, The common | object of Biv: : 


acts of. April 1, 1932, and March 
27, 1984, being the relief of set- 
tlers::on Reclamation. projects by 


extending the period of payment 
of construction charges,’ such legis-. 
lation.should. receive a liberal con- 


struction and the two acts be con- 


sidered in pari materia__—_.___----= 


550 


5. Although -the act of April 4 | 
1932, for the relief of water users © 


on irrigation projects of the Recla- 


mation: Service by extending the 


period of payment of-construction~ 
. charges, provides ‘for the deferment 


of “ regular construction char ges’ 


and a charge ‘already deferred is 
not ‘a regular construction charge, 


it does not of necessity follow 


act. 


of the language, “ail 


1934 * contained in the later act__ 


Waters and Water. Rights. 


See — also, Bould er" 


_ Project. - 


‘Generally. 


1. This Department has repeat- 
edly decided that it is without - 


jurisdiction to determine the ques- 


tion as to the right to water, that . 


being a matter solely within the 
province of the State courts. Si- 


ver Lake Power & Irrigation Com- 
pany v. City of Log Angeles (37 


L. D. 152, 153) and. cases there 
and the remedy of the 


‘that the deferred charges cannot — 
be further deferred under the later. 

act of March 27,1934, enacted to — 
extend the operation of the earlier | 
Such: a further extension © 
comes reasonably. within the scope . 
similar 
charges coming due for the year _ 
BBL 


Dam and 


2. A withdrawal for a public os | 


water reserve (see Executive order 
of Apr. 17, 1926; and regulations 
thereunder, in 51 L. D. 457). does 


not contemplate the withdrawal ‘of 
tracts containing mere dry depres- 
sions or draws which do not, in 


their natural condition, furnish or 
retain a supply. of water available 


for public use, and. the owner of. — 
a right, obtained from the State 
to such water, acquires no color of =~ 
title or exclusive. possessory right . 


to the subdivision upon: which the 


water. was ‘appropriated and used, 
'” put, at.most, merely an easement___ 
 3.In ‘Colorado seepage or waste. 
waters which return to a stream - 


144. 


- Waters ‘and Water Rights 


‘Continued. 
| Generally—Continued. 


become a part of the water supply 
- the stream and cannot. ‘be taken. 


INDEX: 


“Page 


diverted. bya new claimant . 


aie such diversion or use. would. . 
interfere with the right. of use by 
. prior appropr jator S. _downstream__. th 


4, Lands ‘abutting on a. stream 
the entire flow of. which: is insuffi- — 


33 


cient to ‘supply the priorities for — 


irrigation already established and 


- which are not therefore susceptible. . 
‘to irrigation may be designated - 
‘under the stock-raising. homestead 


act, if otherwise of the character | 


contemplated ‘by the act. iu -- 


5. Authority to contract: to de- 
liver water from a canal to: be con- 


structed of necessity carries with — 
it authority to contract for a canal ~ 
capacity sufficient to carry the 
water to be delivered in addition 

to any other water to be carried, 
if ‘said canal : is to carry eae 


6. The “water rights. acquired a | 


and safeguarded by section 2339, 


Revised Statutes, are distinct from _ 


any right in the land itself, and 


_ the existence of such rights is no : 


bar. to acquisition. of the land 
_ under . subsequent homestead -en- 


~ tries or locations, but all patents — 


granted or homesteads allowed are 


_ subject to any vested accrued 
rights that may have been ac- 


quired under or recognized. by this 
section.____~ NEE nee Pann or arm oles 


Section 2339, Revised Statutes. | 


144 


—T,. The water rights ‘acquired. _ 


and safeguarded by section 2389, 


- Revised Statutes, are distinct from 


» any right in. the land. itself, and 


the existence of such. rights is no. 
bar. to acquisition of the land un- . 


der subsequent. homestead . entries . 7 


or locations, but .all patents 


granted or homesteads allowed are 


subject to any .vested. accrued 


rights that may have. “been ac- 


. quired under or. recognized by this | 
‘section_.--—--~~. a a eee woe 


Wheeler-Howard eee 
| See ‘Words and Phrases, 9, 


144 


j1. Instructions of September 19, | 


1934. .€date of submission, Aug. 10, 


1934), to govern restoration. of 


lands formerly . Indian to.. tribal 
ownership-_=.2---_~ fee ee aa eee 
| 182602-—88-voL 54——-48... 


| Wills. 





“Wild Life Conservation. — mt 
See Yellowstone Park, 1865 Be 


“Page 


See Indians - dnd ‘Indian ‘Lands, ° ; 


“12, 13. 


Meandered. 


“Wisconsitt- ‘Landy’ Brroneously ; 


aes Regulations of: December So 2 


1932, regarding Wisconsin: lands. 


erroneously meandered. (Circular : -- : 
No. 994, reprint) -—~-—~—-—---=-— ue 


: : Withdrawal. 


107 


See Grazing and Grazing Lands, are 


1-3; Oil and Gas Lands, Bte., 41; 
* Maulor Grazing Act, at p. 539. ae 


1. Where a. State,. possessed of 


the right, files. an indemnity. 


school-land .. selection . for . public. - | 
land subject thereto, and performs. 


all things needful to perfect the 


defeated by. a subsequent: with- 


drawal of the. lands from ‘entry, . . 
and a homestead entry of lands in- — 


will. not prevail against the State 


or a qualified grantee of the State. 


water reserve (see Executive order: 


' eluded within. such withdrawal - 


= selection, its right may-not be. ay 


ok ee 
2. A withdrawal for a- public © 


of Apr. 17, 1926, and regulations . 


sions or draws which do not, in 


their natural condition, furnish or. | 
retain ‘a supply of water available 
for puhlic use, and the owner of a 


right, obtained from the State to 
such water, acquires no color of 


title or exclusive possessory right 


to the subdivision upon which the 


water was appropriated and used, = 
but, at most, merely an easement... 


8. A. withdrawal of public lands’ 
from disposal, made by the Presi-. 


“dent under the authority of the 
_act of June 25, 1910 (86 Stat. 
847), continues in effect until re- 


yoked by the President or by act — 


of . Congress_—_— car Wy RRO ep se Seman rete 7 


4, The Federal courts | have Te- gan 
peatedly held that an appropria- -—~ 


tion of public lands for a public 


+ purpose by proper Executive -with- 


drawal prevents their further use 


thereunder, in 51 L. D. 457) does 
not contemplate the withdrawal of | 
tracts containing mere dry depres-- 


144 


222 


by private persons for any purpose _ 
‘which is in confiict with the pur- — 


pose for which the withdrawal was 


t 


Witnesses, 


See Practice, 4-6, 


Words and Phrases. 


1. “Actual per Manen t resi- 


CONC ate roe ee ee a o 


2. “Aetual production ’_____- = 
3. “Actual residence.’”’, 
the homestead laws, means physi- 


cal occupation of the premises ;. 


it means. precisely the same thing 


-as actual inhabitancy for seven 


months each year, subject to 


proper credit for military service- 


4, “ Charge and control??_____ 


5. As used in sections 13. and 


14 of the Mineral Leasing Act of 


February 25,. 1920 (41 Stat. 4387 ), 


the expressions. “ compact” and 
“reasonably compact” relate to 
Squares, so that, to be “ compact ”’, 
the 
acreage must be in the form of a 
square wherever possible, and 
where that is not: possible, a rec- 
tangle or approximate rectangle 
approaching as nearly as possible 
a square in dimensions would con- 


form: to. the atavetory’ require-. 
TU ON ora a a ee es 


6. Considering the circum-. 


gtanees that led to the enactment 


of section 23 of the General Leas- 


ing Act (see 41 Stat. 448) as dis- ~ 
closed in .the proceedings before __ 


the Public Lands Committees of 
Congress, by the phrase in that 
section reading’ “ dissolved. in. and 
soluble in water and accumlated - 
by concentration ”. was meant nat- 


ural evaporation residues dissolved 
in and accumulated by surface or 


ground-water drainage in the form 
of brines and later crystallized.__ 
%. The transactions provided for 


by the terms of the authority. 


granted the Federal Subsistence 


selection of primary lease 


under... 


7] 


INDEX, 


Page: 


426 


426 | 
302 


183 


Homesteads Corporation are bona 


fide loans, and any such ‘'oan as 
is proposed would be an “ expendi- 


ture of appropriated funds ’__.-_- - 


8. The expressions “have actu- 
aliy resided” and “ actual perma- 


tions 2291 and 2297, Revised Stat- 


utes, as ameuded.pby the act of 


June 6, 1912. (87 Stat. 128), con- 
template the performance of actual 
‘residence as distinguished from 
constructive residence _.__.-__-- 


9, In section 4 of the Wheeler- 
Howard Act, limiting the class of 
-. persons to whom may be devised 
restricted Indian lands, it is pro-— 


vided that “‘in all instances such 


lands or interests shall descend or 


nent, residence”, as used in sec- ” 


247% | 


ode 


dium borate. 


Minook (2 Alaska Reports, 
221), that they “were those inde-- 
‘pendent pagan 





‘Words and. Phrases—Contd. . 


to any mem- 


be devised * * * 
ber of such tribe or ef such. corpo- 


ration or any heirs of such mém-. 
' Held, that the phrase, “heirs 


ber.”’ 
of such 
ployed, 

mean  “ heirs 


member ”’, 
should be 


therein em- 
construed to 


- Page . 


of the testator”, — 
such construction being reasonable, 


consistent with’ legal usage, and in — | 


harmony with the general plan 
and expressed intent of Congress__ 

10.:A mill site appurtenant to a — 
under the-- 
mining laws of the United States 
. “ Oil produced %_2-_--_-_-_ | 


is a “location ”’ 


12. .“ Other public purposes ’’___ 


584. 


O51 - 
247 
58 


18. The term ‘ producing oil or 


‘gas field”, as used in section 13 of © 


the Leasing Act, must > be con- 
strued to include. areas in which 
there has been production and 


_ which will continue to produce oil | 


or gas, and the fact that there has 


been a cessation of production and. 


abandonment of wells in a given 


field is not of itself sufficient to— 


warrant a redefinition of the struc- 
ture or the revocation of the clas- 
Sification ef the field in the ab- 
sence of a proper showing persua- 
sive that the area does not in 
fact contain valuable deposits of 
OllOY $4822-2 oe eee ce 

14. © Production” (oil)_____-- 


15. “ Reasonably compact 77_.__ 
16. The term “sodium borate”. 
in section 23 of the Leasing Act of - 


February 25, 1920 (41 Stat. 437), 
related to the character of the de- 
posit as found in the ground; 
therefore, the fact that the prod- 
ucts produced. from: kernite, a so- 
mineral, such as 


192 
247 
338 


borax and boric acid, are chiefly — 


valuable for their boron content, 
does not exclude kernite from the 
purview of the act___-- erence 


17. As to what tribes of Alas- 


kan natives were included within 


. the term, “ uncivilized tribes”, as 


employed in Article III of “the 


treaty under which Alaska. was 


ceded to the United States (15 
Stat. 593), it was held, in In re 


tribes who ac- 
knowledged no allegiance to Russia, 


and lived the wild life of their 
savage ancestors’; 


and this in- 
cludes those natives who, today, 


‘live under primitive conditions in 
regions remote and difficult of ac- 


cess, influenced by superstition, 
and following the crude customs 


200, 


183 _ 
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Words and Phrases——Contd. pe Page: 1 Yellowstone National Park— ia 


. inherited from their ancestors. By “le Continued. SN, op ae ae See gt, 
the terms of the: treaty of cession, =| them from lestieyine human lives |. 
these tribes were to be “subject’ = | or inflicting personal injury, is pro- 

_to such laws and regulations aS = | hibited. within the ‘limits of the: 

- the United States may, from time a> 4 park Oe dona Ate at os Peet 192. 

~ to time, ‘adopt in regard to- abou -- | - Qh Under: the: generally” recog- e 
riginal tribes of that country ”*. 40 | ~~ nized doctrines of ‘the law, the | 

18. Persons whose use of. ‘public: SE. cee ownership of wild game, insofar: as. 
lands rests. merely upon the suffer- . =—S—=}._:~S_—«SXit is’ -eapable of : ‘ownership, is in... 
ance of the United States'do not. | _-~ the Government, for the use of the © 

- eome within. the purview of ‘the = — ;. whole people; and private’ persons 
exception contained in an order of | ¢@annot acquire an exclusive prop- 
withdrawal that it shall be sub- °° | - erty iw ‘wild game except-by law- — 

ject ** to all. valid existing rights ”, Pe ee ' fully taking | and’ pogucg: it to. oo 
the sole “ right ” of those SO ‘anne * their ‘possession: SRR eR ER ee 122 
the lands being to graze stock» bi 3. The State of Montana has. 
thereon at the puderaice of the . eeded and relinquished to the 
United  States___.-___-- 353. United States exclusive jurisdic- 

. 19. If, before the irrigable area tion over and with respect to all 

of a reclamation project is deter- | lands within the State which were 

mined and construction charges = | 0% might be embraced within the 

fixed, experience in actual cultiva- .-—S«|_-—»- Yellowstone National Park (Laws 

tion and irrigation of known areas - | Of Montana, 1891, .p. 262), re- 

- demonstrates that a crop cannot. — Serving only a concurrent juris- 
be economically produced thereon, .. |  Jiction for the execution of proc- 
such areas should be eliminated in’ _ @88, civil and criminal, lawfully 
the final determination of irrigable . issued by the courts of ‘the State. 
“area, even though land “to which = | See Yellowstone Transportation Oo. 

water for irrigation purpases con ‘¥. County, of Gallatin (31 Fed. 2d, 
be delivere | a ee 195 644); petition for writ of certi- . 

wo orari denied (280 U. 8, 555)___ 122 
oe a 4, By the terms of section 2 of 

Wyandotte Serip. tS ’ the act of March 1, 1872, estab- 

1. Under the stipulation in the lishing the Yellowstone National. 
supplemental agreement contained — - Park, exclusive control thereof 
in Article 9 of the treaty of Jan- - ; “was vested in the Secretary of the 
uary 81, 1855, the rights of the Interior, and this embraced the: 

parties named in the original — power to make and publish regula- 

- agreement contained in the. Wyan-. |. tions for the care and manage- 
dotte treaty of March 17, 1842, = | went of the park, including the 
inure to and may be exercised by | conservation of wild life-_----__ 122 | 
their heirs.or legal representatives: of. 5. The Federal Government has 
without restriction, and such heirs authority to declare a perpetually. 
or legal representatives may exer- closed season for the killing or. 
cise those rights by the making of . . a i taking away of game at any place 
scrip locations and receiving pat- = | within the limits of the Yellow- 

ents therefor in their own names— 4 stone National Park, including pri- 

Sy aoe _ | vately owned. lands within. newly | 

Yakima Indians. = added park areas_______________ 122 

. See Fish and. Game, 5. an | | 6. The proprietor of privately 
owned lands has the exclusive 

_ Yellowstone National Park, oe right to kill and take game on his. 


own premises and may. forbid 
others from doing so; but his exer- . 
cise of this right is subject to the 

' power of the Government to regu- 
late the time and manner thereof, 


1: In the exercise of the au- 
thority vésted in him by section 5 
of the act of August 25, 1916, as 
amended by the act of June 2,- 
1920, the Secretary of the Interior ‘and it may even forbid Sabrent: | 


has. promulgated regulations de- | =. his killing or taking of game upon 
claring ‘the Yellowstone. National land owned by him, See. 27 


Park is “a sanctuary for wild i Corpus Juris, 943, and cases cited, 122. 
life of every sort, and all hunting. eee | aoe - re 
* * * of any wild bird or ani-- | | Yorktown, Virginia, Monument. 
mal, except dangerous animals, See Colonial National Monu- 
when it is necessary. to prevent | ment, eto, 


676 


| Yosemite ‘National Park. 


-1. The basis and extent ofthe 


INDEX. 


Page |: 


: Ps apindictlon: of.-the-,United States . 


Government over. privately owned ; 
lands. within the Yosemite. Na- .. 


tional Park are established by the... 


act of October 1, 1890 (26 Stat. 


651) ; act of. February 7, 1905 (33 . . 


Stat, 402); ; act of. June 2, 1920 


(41 Stat. 731); California -Laws_ - 
of 1919, chapter 51---..-..--~. | 


483 


2. The power of policing pri-. «= 


vately owned, lands within the ex-. 
terior boundaries. of the Yosemite . 


National Park is incident to the. 
_ cession of exclusive jurisdiction 


' 1990 (41 Stat. 





- Yosemite N atonal Park—Con.. 


Page : 


over. said lands made.to. the - Fed-.. = _ 


tions issued pursuant 


_ eral Government by. the State.of. ..: 
| California, no exception -as.to-ju-. -. 
risdiction over. privately .owned. _. 
lands being. made in said cession... 

3. Under the act of. June.2,. .. 
TB1): and regula- - 
thereto, 
there are’ provisions : for proper ~ 
control: ‘of. unsanitary conditions, 7 


483 


disorderly conduct, the carrying of ” . 


firearms, keeping of domestic ani- 


mals, etc., on privately owned land — * . 


in Yosemite National Park.o-c2-- 


